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GLASGOW CORPORATION v. TAYLOR 


{House or Lorps (Lord Buckmaster, Lord Atkinson, Lord Shaw, Lord Sumner 
and Lord Wrenbury), July 26, November 18, 1921] 
[Reported [1922] 1 A.C. 44; 91 L.J.P.C. 49; 126 L.T. 262; 
86 J.P. 89; 38 T.L.R. 102; 20 L.G.R. 205] 


Child—Negligence—Allurement—Poisonous berries on shrub in public recreation 
ground—Knowledge of local authority. 

In an action in the Court of Session the pursuer averred that his son, aged 

JF seven years, went with other children to a playground in a recreation ground 
owned and controlled by the defendant corporation; that the defenders had 
growing on a piece of ground, adjacent to the playground and easily accessible 
to young children, shrubs including the shrub atropa belladonna which bore 
poisonous berries that were similar in appearance to grapes or cherries and 
presented a very tempting appearance to young children; and that his (the 

G__spursuer’s) son picked and ate berries from this shrub, as a result of which he 
was poisoned and died. The pursuer further averred that the defenders knew 
that the playground and the plot of ground where the shrub grew were much 
frequented by children, and that they were aware of the poisonous character 
of the berries and that their inviting and deceptive appearance had led to 
serious accidents, but that no warning was given of the poisonous character of 

]{ _ the berries nor were any reasonably adequate precautions taken by the defenders 
to protect children. The pursuer claimed reparation from the defenders. 

Held: the liability of the defenders rested on their knowledge that by their 
action they might bring children of tender years, unable to take care of them- 
selves, yet inquisitive and easily tempted, into contact, in a place in which 
they (the children) had a right to be, with things alluring or tempting to them, 

] and possibly in appearance harmless, but which, unknown to them and well 
known to the defenders, were hurtful or dangerous if meddled with, and, 
therefore, if the averments were proved, the defenders would be shown to 
have been guilty of negligence. 

Notes. Considered: Ellis v. Fulham Corpn., [1937] 3 All E.R. 454; Sutton v. 
Bootle Corpn., [1947] 1 All E.R. 92; Williams v. Cardiff Corpn., [1950] 1 All E.R. 
250; Gough v. National Coal Board, [1953] 2 All E.R. 1283; Phipps v. Rochester 
Corpn., [1955] 1 All E.R. 129; O’Connor v. British Transport Commission, [1958] 
1 All E.R. 558. Referred to: Liddle v. North Riding of Yorkshire County Council, 


1D) 
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[1984). All E.R.Rep. 222; Purkis v. Walthamstow Borough Council, [1934] All 
E.R.Rep. 64; Pearson v. Coleman Bros., [1948] 2 All E.R. 274; Pearson v. 
Lambeth Borough Council, [1950] 1 All E.R. 682; Hawkins s Coulsdon and 
Purley U.D.C., [1954] 1 All E.R. 97; Dyer v. Ilfracombe U.D.C., [1956] 1 All 
E.R. 581. ae 

As to the standard of care required of the occupier of premises in relation to 

children, see 28 Hatssury’s Laws (8rd Edn.) 16-19; and for cases see 36 DIGEST 
(Repl.) 114 et seq. 
Cases referred to: | 

(1) Cooke v. Midland Great Western Railway of Ireland, [1909] A.C. 229; 78 

L.J.P.C. 76; 100 L.T. 626; 25 T.L.R. 875; 53 Sol. Jo. 319, H.L.; 36 
Digest (Repl.) 118, 590. 

(2) Latham v. R. Johnson & Nephew, Ltd., [1913] 1 K.B. 398; 82 L.J.K.B. 
258; 108 L.T. 4; 77 J.P. 187; 29 T.L.R. 124; 567 Sol. Jo. 127, C.A.; 36 
Digest (Repl.) 49, 262. 

(3) Hastie v. Edinburgh Magistrates, 1907 S.C. 1102; 44 Sc.L.R. 829; 15 8.L.T. 
194; 36 Digest (Repl.) 119, *869. 

(4) Stevenson v. Glasgow Corpn., 1908 S.C. 1034; 45 Sc.L.R. 860; 16 S.L.T. 
302; 36 Digest (Repl.) 74, *423. 

(5) Lynch v. Nurdin (1841), 1 Q.B. 29; Arn. & H. 158; 4 Per. & Dav. 672; 10 
L.J.Q.B. 73; 5 J.P. 819; 5 Jur. 797; 1138 E.R. 1041; 36 Digest (Repl.) 
33, 150. 

(6) Clark v. Chambers (1878), 3 Q.B.D. 327; 47 L.J.Q.B. 427; 38 L.T. 454; 42 
J.P. 438; 26 W.R. 613; 36 Digest (Repl.) 31, 135. 

(7) Jewson v. Gatti (1886), 2 T.L.R. 441, C.A.; 36 Digest (Repl.) 116, 582. 

(8) Harrold v. Watney, [1898] 2 Q.B. 320; 67 L.J.Q.B. 771; 78 L.T. 788; 46 
W.R. 642; 14 T.L.R. 486; 42 Sol. Jo. 609, C.A.; 36 Digest (Repl.) 115, 
Date 

(9) Reilly v. Greenfield Coal and Brick Co., 1909 S.C. 1828. 

(10) Grant v. Caledonian Rail. Co. (1870), 9 Macph. (Ct. of Sess.) 258; 43 Se. Jur. 
115; 86 Digest (Repl.) 124, *908. 

(11) Lygo v. Newbold (1854), 9 Exch. 302; 2 C.L.R. 449; 23 L.J.Ex. 108; 22 
L.T.0.8. 226; 2 W.R. 158; 156 E.R. 130; 36 Digest (Repl.) 70, 376. 

(12) Davidson v. Monklands Railways Co. (1855), 17 Dunl. (Ct. of Sess.) 1038; 
27 Se. Jur. 541; 86 Digest (Repl.) 123, *892. 


Appeal by the defenders from an interlocutor of the Second Division of the 
Court of Session in Scotland (the Lord Justice-Clerk, Lorp Dunpas, and Lorp 
ORMIDALE, Lorp SaLveseEN dissenting), reversing a decision of the Lord Ordinary, 
Lorp Hunter. 

The appellants were, under the provisions of the Glasgow Public Parks Act, 
1878, proprietors and custodians of the Botanic Gardens, Glasgow, a public garden 
or park open to the public, including young children. The appellants planted near 
a playground in the gardens to which children resorted various specimen plants, 
among others a specimen of atropa belladonna, or “deadly nightshade,’’ which 
produced berries of an alluring appearance, but of a very poisonous nature. These 
plants were enclosed by a wooden fence, in which was a gate which a child could 
open easily. There was a general notice warning people not to meddle with the 
plants and shrubs, but there was no notice calling special attention to the danger 
of eating these berries. A child of the respondent, aged seven, was lawfully in 
the park with other children and opened the gate and was averred to have picked 
and eaten some of the berries of the atropa belladonna, and to have died in conse- 
quence from poisoning. The father brought an action against the corporation for 


reparation. The defenders pleaded that the facts disclosed no negligence or breach 
of duty on their part for which they were liable. 


Sandeman, K.C., J. A. Gilchrist (both of the Seottish Bar) and W. Kerr 
Chalmers for the appellants. 


A 
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MacRobert, K.C. (of the Scottish Bar), A. P. Duffes and A. Dewar Gibb for the 
respondent. 


The House took time for consideration. 
Nov. 18. The following opinions were read. 


LORD BUCKMASTER (read by Lorp SHaw).—It would have been less easy 
to find the correct pathway through the difficulties which this case presents were 
it not that the road has already been travelled by learned judges who have left 
clear and definite signposts by which to guide our feet. I do not propose to leave 
the beaten track thus pointed out, and shall content myself with saying that, 
according to these directions which are in my opinion correct, this appeal ought 
to fail. The case is raised on a plea in law raised by the defenders, who asserted 
that the averments in the pursuer’s condescendence were irrelevant and insufficient 
to support the conclusions, and that the action should be dismissed. The Lord 
Ordinary sustained this plea; but the Lords of the Second Division recalled his 
interlocutor and approved the issue proposed by the pursuer. From that judgment 
the present appeal is brought. 

The case, as alleged in the pursuer’s condescendence, is that—that the Botanic 
Gardens of Glasgow were a public park open to the public and in the custody of the 
defendants, the Glasgow Corporation. On a small piece of fenced ground in the 
gardens the respondents grew, among other botanical specimens, a shrub known 
as atropa belladonna, whose berries present a very alluring and tempting appearance 
to children. Notwithstanding the fence, the piece of ground on which this shrub 
grew was open to the public. There was no isolation of the shrub, nor warning 
that could be seen of its dangerous character. The spot where it grew was 
frequented by children; and, according to the pursuer’s allegations, the circum- 
stances were such that the defenders knew that it was probable, and indeed 
practically certain, that children would be tempted and deceived by the appearance 
of the shrub, and would eat the berries. The knowledge that these berries were 
poisonous was also said to be possessed by the defenders. The pursuer’s child, a 
little boy of seven, ate some of these berries, and in consequence died. The question 
is whether the allegations heretofore mentioned established a cause of action by 
the father to obtain the money reparation for his affliction which the Scottish law 
permits. [And now also in England: see Law Reform (Miscellaneous Provisions) 
Act, 1934, s. 1.] 

The important facts which must be borne in mind in forming a conclusion on 
this matter are, first, that the children were entitled to go to the spot where the 
shrub was grown; secondly that there was no warning giving parents, and those 
who had the custody of children, any knowledge of the danger; and thirdly, that 
the danger was known to the appellants. In Cooke v. Midland Great Western 
Railway of Ireland (1) Lorp Arkrinson states the principle applicable to such a 
case in terms which are, in substance, repeated by Lorp Sumner in Latham v. 
R. Johnson & Nephew, Ltd. (2), where he says ({1913] 1 K.B. at p. 416): 

‘Then the presence in a frequented place of some object of attraction, tempting 

him [a child] to meddle where he ought to abstain, may well constitute a 

trap, and in the case of a child too young to be capable of contributory negli- 

gence it may impose full liability on the owner or occupier, if he ought, as a 

reasonable man, to have anticipated the presence of the child and the attrac- 

tiveness of the peril of the object.”’ 
I can see no distinction between the conditions which are there postulated and 
those which obtain in the present case. How the questions of fact will be ulti- 
mately resolved is a matter for the jury before whom the case will be heard, but 
the condescendence alleges in plain terms all the essential conditions summarised 
bv Lorp Sumner. To the same effect also is the opinion of Lorp MACNAGHTEN in 
Cooke v. Midland Great Western Railway of Ireland (1). With regard to Hastie 
v. Edinburgh Magistrates (3) and Stevenson v. Glasgow Corpn. (4), both of which 
related to danger by water—the one of a pond, and the other of a river—it is 


4 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


sufficient to say that the element of mistake and deception which is undoubtedly 
involved in the present case did not, and could not, arise. Here the children had, 
according to the allegations, placed within their reach something which they were 
tempted to eat, and to eat was the certain prelude to sickness and the probable 


precursor of death. 


LORD ATKINSON.—In this case the pursuer claims a right to recover from 
the appellants a sum of £500, together with a sum of £100 for expenses, as a 
solatium for the loss of his son, a boy of seven years of age, who was poisoned by 
eating berries of an atropa belladonna shrub which grew in the Botanic Gardens, 
Glasgow, of which gardens the appellants are the proprietors and custodians. The 
respondents are bound to permit, or do in fact permit, their gardens to be used as 
a public park open to all members of the public, including those of the immature 
age of seven years, even though these latter should be unattended by persons 
capable of taking care of them. The question for decision upon this appeal is, as 
I understand it, whether, if the averments contained in the pursuer’s condescen- 
dences were proved or admitted, they would prima facie establish the cause of 
action upon which the plaintiff relies. The question resembles that which would, 
under the English practice, be raised upon demurrer to a statement of claim. 

It is averred in condescendence No. 1 that on Aug. 20, 1919, the pursuer’s son, 
aged seven years, proceeded with some other young children to the playground in 
these gardens, which playground surrounds a bandstand; that this part of the 
gardens was, as the defenders well knew, much frequented by young children. 
In condescendence No. 3 it is averred that, on Aug. 20, 1919, and for some time 
prior thereto, the defenders had growing, upon a small piece of ground adjoining 
this playground, specimen plants and shrubs of various kinds, including a shrub 
named atropa belladonna, bearing berries rather similar in appearance to small 
grapes, and presenting a very alluring and tempting appearance to small children. 
That this plot of ground, which was enclosed by a wooden fence, was open to the 
public, access being obtained to it by a gate in the fence, and was, as the defenders 
well knew, frequented by numbers of the public of all ages. It is in this con- 
descendence admitted that there is a wire loop on this fence which may be passed 
over the end of the gate, and it is explained that the gate and fence are only 
three feet in height; that the gate is a light and rustic one which, even when held 
in position by the wire loop, could easily be opened by a child of tender years. In 
the fourth condescendence it is averred that on Aug. 20, 1919, this belladonna 
shrub was about five feet in circumference, that it overhung the adjoining walk, 
although not the adjoining fence, that there are a number of paths in the enclosed 
piece of ground, and that the pursuer’s son was attracted, while passing the place, 
by the beautiful and tempting appearance of this shrub which was covered with 
the berries described, that he picked a few of these berries and ate them, and 
that he shortly afterwards became ill and, although he received medical attention, 
died the following morning. In the fifth condescendence it is averred that in a 
well-known book on botany it is stated that the attractive character of these berries, 
looking, as they do, to the uncritical eyes of young children, like cherries, or big 
black currants, has led to many serious accidents; that the poisonous character and 
inviting and deceptive appearance of these berries were well known to the defenders 
and their servants ; that they knew, or ought to have known, if they had exercised 
reasonable supervision, that this belladonna shrub was growing in a conspicuous 
position in their gardens, on a part open to and much frequented by children; that 
it was probable, indeed, practically certain, that children would be tempted and 
deceived by the appearance of the shrub and would eat its berries, which have a 
«bee met ee a their servants knew, or ought to have known, 

se b poison, and that if one or two of them were eaten 

a Fanti hee ser to cause dangerous illness likely to result in death; and 
nabiahehs ees : By take any precautions to warn children of the danger of 
king s of this shrub or to prevent them from doing so. In the sixth 
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condescendence it is averred that there was no adequate notice of any kind in these 
gardens warning the public of the poisonous or dangerous character of these 
specimen shrubs growing therein. It was not disputed that the unfortunate child 
who lost his life was in these gardens on Aug. 20, not merely as a licensee, but 
by right. It was not even suggested in argument that the child could by himself 
have ascertained the true nature and character of this shrub. Their Lordships’ 


attention was called by counsel to s. 87 of the Glasgow Public Parks Act, 1878, 
which reads as follows: 


“The Lord Provost, magistrates, and council may from time to time make 
such byelaws as they shall think fit for the good government and regulation of 
the said public parks, gardens, and open spaces, and of the museums, galleries, 
and collections of natural history, science, and art, and other buildings, and 
persons frequenting the same, and of the superintendents, curators, rangers, 
parkkeepers, and other officers or servants appointed and employed by 
them, ..."’ 


Section 41 provides for the publication and posting in the park of these byelaws 
where made. It was admitted, however, that no byelaws of the kind mentioned 
were ever made. The appellants must be taken, I think, to have assumed the 
responsibility, whatever it was, of this omission. 

The question for decision is: If the relevant averments of fact contained in 
these condescendences be taken to be true for the purposes of this appeal, as I 
understand that they must be taken, do they establish that a duty lay upon the 
defenders to take reasonably adequate precautions to protect, on Aug. 20, 1919, 
the pursuer’s son from the danger by which the child lost his life? In my opinion, 
that question should be answered in the affirmative. If so, it is not contended 
that the duty was discharged. They did nothing to protect the child, and contend 
they were not bound to do anything. There is, in my view, no resemblance 
between this case and those cases where mischievous boys sustain injury by 
interfering with or misusing natural objects, such as trees in public parks, up 
which they may be tempted to climb, or water, ornamental or other, into which 
they may accidentally fall or be tempted deliberately to enter. The appearance 
of such objects as these is well known and unmistakable. There is nothing 
deceptive or misleading about them. They cannot well be mistaken for things 
other than, or different from, what they really are. Whereas, if the averments in 
the condescendences be true, in this belladonna plant, with the deadly berries 
which it bore, there was something in the nature of a trap. The berries looked 
alluring and as harmless as grapes or cherries. It is averred that the defenders 
and their agents knew this, and also knew, which the deceased child did not know, 
that the berries were, if eaten, highly poisonous. The defenders were, therefore, 
aware of the existence of a concealed or disguised danger to which the child might 
be exposed when he frequented their park, a danger of which he was entirely 
ignorant and could not by himself reasonably discover; yet they did nothing to 
protect him from that danger, or even inform him of its existence. 

Many authorities are dealt with in the able judgment delivered by the learned 
judges in the Second Division of the Court of Session. They have also been cited 
in argument before your Lordships on the hearing of this appeal. I only think it 
necessary to refer to a few of them, but particularly Cooke v. Midland Great 
Western Railway of Ireland (1) and Latham v. R. Johnson & Nephew, Ltd. (2). 
The decision of this House in the first of these two cases has, no doubt, been 
frequently criticised. I am familiar with the criticisms, and have noticed that in 
them not unfrequently either no weight or not full weight is given to the vital fact 
that there was evidence to go to the jury from which they might reasonably con- 
elude that the children mentioned in that case not only entered upon the lands of 
the company with the leave and licence of the company itself, but also played 
upon the dangerous machine, the turntable, they found there, with that very same 
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leave and licence. That is the feature of the case dwelt upon by Lorp MAcNAGHTEN 

in his judgment. He said ({1909] A.C. at p. 234) : 
“The question for the consideration of the jury may, I think, be stated thus : 
Would not a private individual of common-sense and ordinary intelligence, 
placed in the position in which the company was placed, and possessing the 
knowledge which must be attributed to them, have seen that there was a 
likelihood of some injury happening to children resorting to the place and 
playing with the turntable, and would he not have thought it his plain duty 
either to put a stop to the practice altogether, or at least to take ordinary 
precautions to prevent such an accident as that which occurred.”’ 

I emphasise the words ‘‘playing with the turntable.’’ Lorn CoLiins says (ibid. at 

p. 241): 
“JT think there was evidence that the turntable, fastened as it was only by a 
bolt so easily withdrawn, was a dangerous thing for young children to play 
with, and that the defendants, as reasonable men, ought to have known it; 
and that, situate as it was in such a conspicuous place, and frequented so 
largely by young people without remonstrance from the defendants, with easy 
access from the Bridge Road through a gap in the hedge and along a well- 
trodden path down the embankment, it could hardly fail to present an irre- 
sistible attraction to young persons. I think all these facts in combination 
were evidence from which a jury might well infer not merely a licence, but 
an invitation, which fixed the defendants with a high responsibility towards 
those people to whom such an invitation would mainly appeal, namely those 
who from their tender age would be deemed incapable of caution and therefore 
of contributory negligence.”’ 


I myself, after referring to the question which would arise in a case where the 
boys or children were trespassers, proceeded to say (ibid. at p. 239) : 


“In the view I take it is not necessary to determine that question in the 
present case, because I think that there was evidence proper to be submitted 
to the jury that the children living in the neighbourhood of this triangular 
piece of ground, of which the plaintiff was one, not only entered upon it, but 
also played upon the turntable—a most important addition—with the leave 
and licence of the defendant company.”’ 


Such were the real facts and the real question decided in Cooke v. Midland Great 
Western Railway of Ireland (1). 

Questions as to the liabilities of those who place in the public street, or other 
places which children of tender years have a right to frequent, and do in fact 
frequent, things, whether machinery or others, tempting and alluring in appearance 
to young children unable to take care of themselves, yet to the knowledge of those 
who placed them there most dangerous to children yielding to this temptation and 
interfering with them, are different questions from those decided in Cooke v. 
Midland Great Western Railway of Ireland (1). The principle applicable to these 
latter questions is, I think, clearly stated by Lorp Denman, C.J., in his judgment 
in Lynch v. Nurdin (5). In that well-known case the defendant negligently left 
his horse and cart unattended in the public streets. The plaintiff, a child of seven, 
got into the cart in play. Another child incautiously led the horse on, and the 
first child, the plaintiff, was thereby thrown out and hurt. It was held that the 
defendant was liable in an action on the case, although the plaintiff was a tres- 
passer, not upon the street, where he had a right to be, but upon the tempting 
thing the defendant had left unguarded in the street—the cart. In giving judg- 
ment Lorp Denman, C.J., said (1 Q.B. at p. 38): 


“But the question remains, can the plaintiff then, consistently with the 
authorities, maintain his action, having been at least equally in fault? The 
answer is that, supposing that fact ascertained by the jury, but to this extent 
that he merely indulged in the natural instinct in a child in amusing himaelf 
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with the empty cart and deserted horse, then we think that the defendant 
cannot be permitted to avail himself of that fact. The most blameable care- 
lessness of his servant's having tempted the child, he ought not to reproach 
the child with yielding to that temptation.”’ 


I do not think Lorp Denman would have had much difficulty in dealing with 
Lynch v. Nurdin (5) if there had been evidence to go to the jury that the child 
had got into the cart with the leave and licence of the owner of it. It would 
appear to me that every word of this passage of Lorp Drnman's judgment applies 
to the present case. The child in the present case was of right in the gardens, as 
the child in that case was of right in the public street. The defendants planted 
and maintained in the garden, near the playground which children like the deceased 
frequented, a shrub bearing, to their knowledge berries in appearance alluring and 
tempting to children, apparently harmless, but really poisonous. The deceased 
child yielded to the temptation which was presented to him. The defendants, if 
the averments of the condescendences be true, knew of the nature, character, and 
strength of the temptation, and the dangerous, possibly deadly, result of yielding 
to it. The deceased child did not know, and could not have reasonably have 
discovered, this latter fact. If one of the servants of the defendants had left 
unattended in his garden a cart and horse, and the deceased yielding to temptation 
had got into it, had fallen from it and been killed, his father could have recovered 
according to the principle of the decision in Lynch v. Nurdin (5). I utterly fail 
to see on what ground he is not equally entitled to recover in the present case. 

In Clark v. Chambers (6) Cocksurn, C.J., after reviewing all the authorities, 
says (3 Q.B.D. at p. 339): 


“It appears to us that a man who leaves in a public place along which persons, 
and amongst them children, have to pass, a dangerous machine which may be 
fatal to anyone who touches it, without any precaution against mischief, is not 
only guilty of negligence, but of negligence of a very reprehensible character, 
and not the less so because the imprudent and unauthorised act of another 
may be necessary to realise the mischief to which the unlawful act or negli- 
gence of the defendant has given occasion.” 


In Jewson v. Gatti (7) there was a cellar beside a highway in which painting was 
going on. A bar was placed round the opening. A passing child naturally looked 
down to see what was going on; the bar gave way, and she fell into the cellar. 
Day, J., nonsuited the plaintiff. Lorp Esuer, in giving judgment in the Court of 
Appeal, said 


‘‘this was a case of premises on the highway in a street where hundreds of 
persons and many children were passing up and down, and the area was left 
unprotected without any due regard to the safety of the public, and that of 
itself might be sufficient to sustain a case for the plaintiff. But there was 
more than that. For there was painting going on in the cellar, and it must 
have been known that this would attract children; and there was a bar put up, 
ostensibly for the purpose of protection, against which children would naturally 
lean while looking down into the cellar where the painting was going on. This 
was almost an invitation, certainly an inducement, to the children to lean 
against the bar. The child leant against it and it gave way and she fell down 
into the area.”’ 


Harrold v. Watney (8) approved of and followed in principle Lynch v. Nurdin (5) 
on the question of the necessity of taking into account in such cases the propensities 
of children. Latham v. R. Johnson & Nephew, Ltd. (2) was, on its facts in my 
view, quite different both from Cooke v. Midland Great Western Railway of 
Ireland (1) and from the present case. The land upon which the injured child 
had there entered, and where it met with its injury, was the site of some old 
houses and a wall, which had been pulled down, leaving an open space of waste 
ground upon which were heaps of debris. The public were allowed by the defen- 
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dants to traverse this piece of waste ground, and children were in the habit of 
playing upon the heaps of debris and other materials deposited by the defendants 
upon the ground. The waste ground did not adjoin the public highway, but was 
accessible by a path which led from the back of the house in which the injured 
child lived. On the morning of the day upon which the child was injured a 
quantity of paving stones were deposited on this waste ground in an irregular heap. 
The child, unobserved by anybody, left her mother’s house, and a short time 
afterwards was found sitting on one of the stones with her hand beneath another 
by which it was crushed. There was no evidence to show how the accident 
occurred. The jury found (i) that the children played upon the land with the 
knowledge and permission of the defendants; (ii) that there was no invitation to 
the children to go on the land unaccompanied; (iii) that they ought to have known 
that there was a likelihood of the children being injured by the heap of stones; 
and (iv) that the defendants did not take reasonable care to prevent the children 
being injured. If the jury had found that the heap of paving stones was in the 
nature of a dangerous machine, and that the child was sitting upon the heap and 
meddling or interfering with the stones with the leave and licence of the defen- 
dants, the case might to a slight extent resemble Cooke's Case (1), while if, on 
the other hand, the jury had found that the child was on the waste ground as of 
right, and that heaps of paving stones are so enticing and alluring to children that 
they will be tempted to sit upon them and meddle with them, the case might have 
some slight resemblance to the present case; but, as the Court of Appeal found, 
according to the headnote ({1913] 1 K.B. 398), that there was neither allurement, 
nor traps, nor invitation, nor dangerous objects placed upon the land, I utterly 
fail to see how the facts of that case resemble those of the present if the averments 
of the condescendences be taken as true, which for the purposes of this appeal they 
admittedly must be. 

The liability of defendants in cases of this kind rests, I think, in the last resort 
upon their knowledge that by their action they may bring children of tender years, 
unable to take care of themselves, yet inquisitive and easily tempted, into contact, 
in a place in which they, the children, have a right to be, with things alluring or 
tempting to them, and possibly in appearance harmless, but which, unknown to 
them and well known to the defendants, are hurtful or dangerous if meddled with. 
I am quite unable to see any difference in principle between placing among 
children a dangerous but tempting machine, of whose parts and action they are 
ignorant, and growing in the vicinity of their playground a shrub whose fruit is 
harmless in appearance and alluring, although, in fact, most poisonous. I think, 
in the latter case, as much as in the former, the defendant would be bound, by 
notice or warning or some other adequate method, to protect the children from 
injury. In this case the averments are that the appellants did nothing of the 
kind. If that be true they were in my view guilty of negligence, giving the 
plaintiff a right of action. For this reason I think the judgment appealed from 
was right and should be affirmed, and this appeal dismissed with costs. 


LORD SHAW.—In a discussion taking place upon the relevancy of the pursuer’s 
averments, the House must, of course, assume that the whole of these averments 
are true. That is the familiar and settled condition of the argument. The articles 
of the condescendence are before the House. In the case for the appellants there 
is so clear and accurate a statement of the contents of these articles that for con- 
venience’ sake I insert it here: The place and circumstances of the occurrence are 
described in arts. 2, 8, and 4 of the respondent's condescendence. In these articles 
the respondent avers that on Aug. 20, 1919, his son, aged seven, with some other 
young children proceeded to the Botanic Gardens, Glasgow, which are open to the 
public as a public park. The children went to the playground surrounding the 
bandstand there, a part of the gardens which in the knowledge of the appellants 
was and is much frequented by young children. At that date, and for some time 
prior thereto, the appellants had growing in a small plot immediately adjoining 
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this playground specimen plants and shrubs of various kinds. Inter alia there 
were specimens of wheat, barley, oats, &c., and also a shrub atropa belladonna, 
bearing berries rather similar in appearance to small grapes, and presenting a very 
tempting and alluring appearance to children. This plot was enclosed by a wooden 
fence, but was open to the public, access being obtained by a gate in the fence, 
fastened by a wire loop. The plot was frequented by members of the public and 
by students. The gate could be easily opened by a young child. On the date in 
question, being attracted by the beautiful and tempting appearance of the berries, 
some of the children, including the respondent’s son, entered the plot through the 
said gate and picked and ate a few of the berries. Shortly afterwards they became 
ill, and the pursuer’s son died the following morning. The respondent further 
avers in condescendence 5 that the attractive character of the berries is accurately 
described in a well-known book on botany as follows: 


“The attractive character of the berries, looking as they do to the uncritical 


eyes of young children like cherries or big black currants, has led to many 
serious accidents,”’ 


and that the poisonous character and the inviting and deceptive appearance of the 
berries were well known to the appellants and their servants. I agree with your 
Lordships that these averments are relevant to be admitted to probation, and if 
true, to infer liability on the respondents for the death of the pursuer’s child. 

This is not a case of trespass. It is only indirectly that the cases of trespass 
throw light upon the present appeal. According to the averments of the pursuer, 
his son, aged seven, had a right to go where he was. He had, equally with any 
other citizen, a right to open the little gate which gave access to the shrubbery 
containing the poisonous plant. There is no trespass in the case. The child, 
having a right to be in these gardens, was, in my opinion, entitled, as were also 
his parents, to rely upon the gardens being left in a reasonably safe condition: or 
in the language of the Lord Justice-Clerk (58 Sc.L.R. at p. 163) : 


“The playground for the children must be taken as being provided as a place 
reasonably suitable and safe for children, and I think the parents were entitled 
so to regard it.” 


To this would I venture to add that it matters not that the gardens were, or were 
called, Botanic Gardens. They admittedly were a public place of recreation for 
the citizens of Glasgow. In ground open to the public as of right the duty resting 
upon the proprietors, or statutory guardians like a municipality, of making them 
reasonably safe does not include an obligation of protection against dangers which 
are themselves obvious. Dangers, however, which are not seen and obvious, 
should be made the subject either of effectively restricted access or of such express 
and actual warning of prohibition as reaches the mind of the persons prohibited. 
The two Scottish cases of Hastie v. Edinburgh Magistrates (3) and Stevenson v. 
Glasgow Corpn. (4) clearly illustrate the distinction. Grounds thrown open by a 
municipality to the public may contain objects of natural beauty, say, precipitous 
cliffs or the banks of streams, the dangers of the resort to which are plain. In 
the language of Lorp M‘Laren in Stevenson’s Case (4) (1908 S.C. at pp. 1038, 
1039), I do not doubt 


“that the corporation, as proprietors, are bound to give reasonable protection 
to members of the public against unusual or unseen sources of danger, should 
such exist. But in a town, as well as in the country, there are physical 
features which may be productive of injury to careless persons or to young 
children against which it is impossible to guard by protective measures.”’ 


Lorp Dunpas very properly, if I may say so, accentuated this consideration in the 
present case. When the danger is familiar and obvious no special responsibility 
attaches to the municipality or owner in respect of an accident having occurred to 
children of tender years. The reason of that appears to me to be this—that the 
municipality or owner is entitled to take into account that reasonable parents will 
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not permit their children to be sent into the midst of familiar and obvious dangers 
except under protection or guardianship. The parent or guardian of the child 
must act reasonably; the municipality or guardian of the park must act reasonably. 
This duty rests upon both and each, but each is entitled to assume it of the other. 
Where the dangers are not familiar and obvious, and where in particular they are 
or ought to be known to the municipality or owner, special considerations arise. 
In the case of objects, whether artificial and, so to speak, dangerous in themselves, 
such as loaded guns or explosives, or natural objects, such as trees bearing 
poisonous fruits which are attractive in appearance, it cannot be considered a 
reasonably safe procedure for a municipality or owner to permit the exhibition of 
these things with their dangerous possibilities in a place of recreation, and without 
any special and particular watch and warning. There can be no fault on the part 
of a parent in trusting that such obligations of safety would be duly performed by 
the municipality or owner, and in allowing his child accordingly to pass into the 
grounds unattended the parent commits no negligent act. As for the child itself, 
while it may do things and incur dangers by inquisitively meddling with things 
which it should not touch, it is plain that, when the occurred danger, against 
which no protection or sufficient warning was directed to anybody, produces its 
unfortunate evil effect, the municipality or owner is answerable for these, and 
there is no defence of contributory negligence. Lorp MacnaGuTten made _ this 
observation in Cooke v. Midland Great Western Railway of Ireland (1) ({1909] 
A.C. at p. 236): 


“It does not seem unreasonable to hold that, if they allow their property to be 
open to all comers, infants as well as children of maturer age, and place upon 
it a machine attractive to children and dangerous as a plaything, they may be 
responsible in damages to those who resort to it with their tacit permission, 
and who are unable, in consequence of their tender age, to take care of 
themselves.”’ 


The present is a case much stronger than one of tacit permission to resort, and 
the observation which I have ventured to quote seems to me to apply with singular 
cogency to the owners or guardians of public property and places of recreation. 

I do not find myself able to draw a distinction in law between natural objects, 
such as shrubs whose attractive fruitage may be injuriously or fatally poisonous, 
and artificial objects, such as machines left in a public place unattended and liable 
to produce danger if tampered with. The act of tampering might be contributory 
negligence on the part of a grown-up person, but would not be so reckoned on the 
part of a child. I think the language of Cocxsurn, C.J., in Clark v. Chambers (6) 
still remains of the highest authority (3 Q.B.D. at p. 339) : 


“It appears to us that a man who leaves in a public place, along which 
persons, and amongst them children, have to pass, a dangerous machine which 
may be fatal to anyone who touches it, without any precaution against mis- 
chief, is not only guilty of negligence, but of negligence of a very reprehensible 
character, and not the less so because the imprudent and unauthorised act of 
another may be necessary to realise the mischief to which the unlawful act or 
negligence of the defendant has given occasion.”’ 


I think that the same principle completely covers the present case, and that it 
does not make any difference that the object which produced the danger was an 
artificial machine or a growing shrub, I think that there was fault in having such 
a shrub where it was, without definite warning of its danger, and definite rotection 
against the danger being incurred. To give such protection was ne of the 
t eaprmenm e of the corporation, and citizens were entitled to rely upon it having 

I have stated the case as I view it, without entering upon those points as to 
ee or trap which more naturally occur in the leave and licence cases. But 

see i be molt to dissent in any way from the view that has been taken in 
regard to that aspect of the case. I might indeed venture to repeat Lorp Sumner‘s 
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language in Latham v ohnson Nephew Ltd. (2), and li : 
rele J OK & , : . 1 
({1913] EKABy ab p.- 416): ( ) respect be ly adopt it 


‘The presence in a frequented place of some object of attraction tempting him 
to meddle where he ought to abstain may well constitute a trap and in the case 
of a child too young to be capable of contributory negligence it may impose 
full liability on the owner or occupier if he ought as a reasonable man to have 
gael the presence of the child and the attractiveness and peril of the 
object.’’ 


I do not desire to close my opinion without stating that I attach my express con- 
currence to the statement of Lorp Arxkrnson in regard to the true scope and effect 
of Cooke v. Midland Great Western Railway of Ireland (1). 


LORD SUMNER.—That this case must go to trial there can be no doubt. It 
was admitted by counsel for the appellants that the child had a right to be in the 
park where the bush was. If so, and if the pursuer can prove his allegations, the 
case would fall within the principle of Lynch v. Nurdin (5). How the right arose 
was not explained. Under their Act the defenders could have, but had not, made 
byelaws for the regulation of the park so as to affect this case. Perhaps the section 
would not justify total prohibition of the entrance of infants under the name of 
regulation, even if public opinion would tolerate it. Perhaps a regulation that a 
child must be, and remain, in the charge of some responsible person, as a con- 
dition both precedent and subsequent to its admission, would not be worth much 
in itself; and a jury might find that, being often evaded, it had been waived. On 
the other hand, the admission may have been meant no more than that the child 
was not doing wrong in being in the Botanic Garden, having an unconditional leave 
and licence from the defenders. Be this as it may, for present purposes I think 
that the admission must go to its full extent. As, however, it is an admission only, 
nothing is decided as to the rights of any other case in accepting it, and nothing 
prevents the nature of the admitted right from being further examined, if neces- 
sary, at a later stage of this case. The position, therefore, I take to be that the 
child had a right to be in the part of the park where the defenders had a right to 
grow their bush, and the law has to place the exercise of each of these two rights 
in a just relation to that of the other. The child had no right to pluck the berries; 
but the corporation had no right to tempt the child to its death, or to expose it to 
temptation without references to consequences. The question is, therefore, one of 
the relative duties of care between the corporation and the child, when each was 
exercising a right, and neither right was, as such, subordinated to the other. 
Nothing, I think, turns on the fact that the corporation's right arose out of owner- 
ship of the soil, and the child’s did not. It would have made no difference in 
Lynch v. Nurdin (5) if the cart had belonged to the road authority, and the careless 
carter had been its servant, or if the soil of the road had belonged to the infant, 
and the cart had been there in the exercise of a public right of way. 

Further elaboration of the case at this stage is needless, and perhaps undesirable. 
I think that I can probably be of more service if I indicate what, in my opinion, 
your Lordships’ decision does not involve than what it does. We are not dealing 
with trespassers, or with licensees, or with invitees, as such. Nothing is laid down 
as to the duty of private landowners towards such persons; nothing as to any 
general duty to erect fences, or to alter the natural features and state of private 
lands; nothing as to safeguarding at all hazards any children found thereon ; 
nothing as to seen dangers, or as to places in which the presence of children is not 
to be expected. Such cases must be discussed in the light of other decisions 
appropriate to them. At the Bar some argument arose as to the pursuer’s own 
responsibility in respect that he either had not effectually taught the child not to 
take what did not belong to it, or that he had not caused it to be in charge of 
someone able to take care of it while in the defenders’ park. In some previous 
cases these points have been spoken of as going to the measure of care which the 
defenders owed to the child, so that the child would be entitled to no greater care 
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than an adult: Stevenson v. Glasgow Corpn. (4), per Lorp JoHnsTon (1908 8.C. 
at p. 1036). The same learned judge, in Reilly v. Greenfield Coal and Brick Co. 
(9), speaks of a parent's negligence being the same, whether he sues as tutor-in- 
law for the injured infant to recover for it damages for injury or in is own right 
to recover solatium for himself, and says that such negligence is attributable 
vicariously to the child.’’ Lorp ArpMILLAN, in Grant v. Caledonian Fail. Co. (10) 
(9 Macph. (Ct. of Sess.) at p. 464), regards the age of the infant as unimportant, 
for either the child was able to take care of itself, or, if not, it should have been 
taken care of by its parents. The parents’ obligation has often been stated as being 
a material matter—for example, by ALpgerson, B., in Lygo v. Newbold (11), and 
by Lorp Krynear and Lorp SaLvesen in Hastie v. Edinburgh Magistrates (3) : see 
also Davidson v. Monklands Railways Co. (12). It is evident that these proposi- 
tions, although much alike, are not really identical. The child's own contributory 
negligence, in the true sense of the term, is for the defender to prove; so, it would 
seem, is the parents’. In the former case it must be direct or not remote; in the 
latter it is not easy to see, apart from cases where the parents’ negligence is con- 
tinuing so as to constitute a joint cause of the injury concurrent with the negligence 
of the defender, why the neglect to have the child better taught, or to keep it in 
charge of a competent person, is not too remote to be a contributory cause of the 
accident. On the other hand, if the child’s inability to take care of itself is part 
of those circumstances which define the defenders’ obligation of care, it is the 
pursuer who should prove it. Again, if the true proposition is that a parent can 
only sue for solatium in his own right where he can show that he has satisfied the 
condition precedent of having taken all reasonable precautions to protect the child 
from the consequences and risks of its own childishness, it is for him to prove the 
fulfilment of this condition. But what if the person provided, although proper, is 
careless; and what if the accident would have happened all the same, whether such 
a person was provided or not? If the parent, who presumably knows all about his 
child, did not anticipate risk enough to require that the child should not go alone, 
can it be negligence in the defenders, who do not, to take no precautions for their 
part in view of the possible tender age of the visiting child? If so, the matter is 
one to be raised by the defenders. Again, the pursuer no doubt owes a duty to 
his child; but what is the duty to be careful of the child which he owes to the 
defenders, as distinct from mere conduct on his part, qualifying him to recover 
his own solatium? The former duty the defenders would have to prove; the latter, 
as part of his own qualification, must be proved by the pursuer. I confess that, 
in view of such opinions as I have cited, the law on this point, in actions brought 
by the parent for the loss of his child, does not seem to me to be settled or even 
to be simple. If a parent sues because he is bereaved, what if it appears that, if 
he had done his parental duty, no harm would have come to the child, and he 
would not have been bereaved at all? Is the matter merely one of cause and 
effect? If a parent’s neglect of that duty is not a cause, but at most a sine qua 
non of the child’s death, who then in law has caused the child’s death? I offer no 
opinion on any unsettled question. All that I desire to make quite clear is that, 
although these matters were discussed in the court below, and to some extent also 
at your Lordships’ Bar, none of them has arisen for decision at this stage of the 
case, but they remain open if it becomes necessary to raise them later on. 

The position is the same as to the age of the child. The question whether it 
was or was not capable of contributory negligence on its own part, just as the 
oo. bp scans are or are not guilty of contributory negligence in 
in ack peatacee this an eer isien free i ieee ee — oa 
due to it—‘‘that there is a aoe nine» in ne ae — xs 
authorities to a child and to an ad It’’: 58 Se.L.R Se Gee 
a-correct statement. “Wh ul 7 5 Se.L.R. at p. 158. This is not really 
Shor ot Rn Pi a — is raised as to the care to be used between 
no more a status f vine ae ee ite at right, infancy as such is 

§ onterring right or a root of title Imposing obligations on others 


H.L.] GLASGOW CORPN. v. TAYLOR (Lorp SuMNER) 13 


to respect it than infirmity or imbecility; but a measure of care appropriate to the 
inability or disability of those who are immature or feeble in mind or body is due 
from others who know of, or ought to anticipate, the presence of such persons 
within the scope and hazard of their own operations. I think that the appeal fails. 


LORD WRENBURY concurred. 


Appeal dismissed. 

Solicitors: Martin € Co., for Campbell & Smith, Edinburgh, and Sir John 

Lindsay (Town Clerk), Glasgow; Faithfull, Owen, Blair & Wright, for Menzies & 
White, Edinburgh, and Paterson ¢ Ross, Glasgow. 

[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 


FITCH v. DEWES 


[House or Lorps (Lord Birkenhead, L.C., Viscount Cave, Lord Sumner, Lord 
Parmoor and Lord Carson), June 2, 1921] 


[Reported [1921] 2 A.C. 158; 90 L.J.Ch. 436; 125 L.T. 744; 
87 T.L.R. 784; 65 Sol. Jo. 626] 


Contract—Illegality—Public policy—Restraint of trade—Covenant by solicitor’s 
managing clerk—Not to practise within specified distance of employer's 
business—No limit as to time—Public interest and protection of employer— 
Questions of fact. 

The plaintiff, who was a solicitor, employed the defendant as managing clerk 
in his business under an agreement which provided that he should serve him 
for three years or more and that after the expiration of his term of service he 
would not, directly or indirectly, be engaged or concerned in the business of a 
solicitor within a radius of seven miles. 

Held: the question whether or not the unlimited restriction as to time in 
the agreement was void as being in restraint of trade and so against public 
policy depended on whether it was against the public interest and whether it 
exceeded what was required for the protection of the plaintiff, and the answer 
to those two questions depended on the facts of the case; on the facts of the 
case and taking into account the limited restriction in the agreement as to 
space, the restriction as to time was in the public interest and was also 
reasonable to give the plaintiff the protection to which he was entitled. 

Per Lorp BirxenneaD, L.C.: It is in the public interest that a proper 
restrictive agreement of this kind between an established solicitor, possibly an 
elderly man, and a younger man should be allowed, because otherwise solicitors, 
perhaps carrying on business without a partner, would be extremely chary of 
admitting competent young men to their offices and to the confidential know- 
ledge to be derived from frequenting those offices. 

Decision of Court of Appeal, [1920] 2 Ch. 159, affirmed. 

Notes. Considered: Dickson v. Jones, [1939] 3 All E.R. 182; Empire Meat Co. 
v. Patrick, [1939] 1 All E.R. 606; Routh v. Jones, [1947] 1 All E.R. 758. 
Referred to: Connors Bros., Ltd. v. Connors, [1940] 4 All E.R. 179; Jenkins v. 
Reid, [1948] 1 All E.R. 471; Whitehill v. Bradford, [1952] 1 All E.R. 115; 
Ronbar Enterprises, Ltd. v. Green, be 2 All E.R. 206; M. & S. Drapers (a 

. Reynolds, [1956] 8 All E.R. 814. 
ee to os in bei of trade, see 82 Hatssury’s Laws (2nd Edn.) 397 


et seq.; and for cases see 43 Digest 19 et seq. 
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Case referred to: 

(1) May v. O'Neill (1875), 44 L.J.Ch. 660; 43 Digest 68, 723. 

(2) Hitchcock v. Coker (1837), 6 Ad. & El. 488; 43 Digest 86, 326. 

Appeal by the defendant from an order of the Court of Appeal reported [1920] 
2 Ch. 159, affirming a decision of Eve, J. 

The plaintiff was a solicitor practising at Tamworth. The defendant first entered 
the plaintiff's service as a clerk in 1899. Later, he was given his articles, and by 
an agreement dated Aug. 17, 1912, it was agreed that he should serve the plaintiff 
as managing clerk for the term of three years from Dec. 31, 1911, and for such 
longer time as might be agreed upon, and that he should not, without the consent 
of the plaintiff, divulge any secrets or dealings in relation to the profession or 
business of the plaintiff, and would not during the said term engage in any similar 
profession or business without the written consent of the plaintiff. Clause 8 of the 
agreement was as follows: 

“The said Thomas Birch Fitch hereby expressly agrees with the said John 
Hunt Dewes that he will not on the expiration or sooner determination of the 
said term of three years or any extended term as herein provided either alone 
or jointly with any other person or persons directly or indirectly be engaged 
or manage or concerned in the office, profession, or business of a solicitor 
within a radius of seven miles of the town hall of Tamworth, but nothing herein 
contained shall at any time prevent the said Thomas Birch Fitch from carry- 
ing on the legal business of the North Warwickshire Miners’ Association at 
Tamworth or within the aforesaid radius thereof.”’ 


The agreement was modified by a memorandum on Feb. 5, 1914, giving the defen- 
dant the right to open an office at Nuneaton, some thirteen miles from Tamworth, 
and to carry on business there on his own account and for his own profit, but he 
was required to devote three days a week at least in the service of the plaintiff at 
his Tamworth office. On June 30, 1914, the employment of the defendant was 
terminated by the plaintiff and thereafter the defendant continued to practise at 
Nuneaton. In May, 1919, the defendant informed the plaintiff by letter that he 
intended to break the agreement of Aug. 17, 1912, for the purpose of having the 
position of the parties under it defined, and the plaintiff brought an action against 
the defendant for an injunction to restrain him from practising as a solicitor in 
breach of the agreement. Ever, J., granted the plaintiff a perpetual injunction 
(122 L.T. 866), and the defendant appealed. The Court of Appeal (Lorp Srrrn- 
pate, M.R., Warrinaton and Youncer, L.JJ.) affirmed that decision, being of 
opinion on the evidence that, notwithstanding the restriction was imposed for the 
whole of the defendant’s life, and after the plaintiff's business had terminated, it 
was not unreasonable nor too wide for the proper protection of the plaintiff, and 
was not, as contended by the defendant, against the interest of the public. The 
defendant appealed. 

Clayton, K.C., and John Harman for the appellant. 

Maughan, K.C., and Henry Johnston for the respondent were not called on to 
argue. 

LORD BIRKENHEAD, L.C.—This is an appeal from an order of the Court of 
Appeal dated May 4, 1920, which affirmed a judgment of Even, J., in favour of the 
respondent. The question which requires decision at your Lordships’ hands is 
whether or not an agreement, to which I will more particularly refer in a moment 
in restraint of practice entered into by a solicitor upon his engagement by another 
solicitor as his managing clerk is valid. The facts in the cases are either admitted 
or have been the subject of concurrent findings in the courts below, and so far as 
I think them material I will very shortly summarise them. . 
= ieee ar — = seins) than twenty years a solicitor practising at 
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until June, 1914. In May, 1903, when the appellant was about nineteen years of 
age, he was articled to the respondent, and the articles contained, in anticipation 
of the time when the former would be in a position to practise, a stipulation in 
restraint of such practice upon which I do not think it is necessary to dwell 
inasmuch as further stipulations were made at a later date. On Jan. 22, 1908, an 
agreement entered into between the respondent and the appellant provided that 
if the appellant was successful in his final examination he should serve the respon- 
dent as managing clerk, and that agreement also contained a stipulation in restraint 
of practice by the appellant with which equally and for the same reason I think 
it is unnecessary to deal. By an agreement dated Aug. 17, 1912, the appellant 
undertook to serve the respondent as managing clerk for a term of three years 
from Dec. 31, 1911, or for such longer period as was contingently contemplated in 
the instrument. It is not necessary that I should trouble your Lordships with the 
further provisions of that agreement, but cl. 8, which falls to be construed, is in 
the following terms: 


“The said Thomas Birch Fitch hereby expressly agrees with the said John 
Hunt Dewes that he will not on the expiration or sooner determination of the 
said term of three years or any extended term as herein provided either alone 
or jointly with any other person or persons directly or indirectly be engaged or 
manage or concerned in the office, profession or business of a solicitor within 
a radius of seven miles of the town hall of Tamworth, but nothing herein 
contained shall at any time prevent the said Thomas Birch Fitch from ecarry- 
ing on the legal business of the North Warwickshire Miners’ Association at 
Tamworth or within the aforesaid radius thereof.”’ 


The appellant impeaches the clause which I have just read on the ground that it 
is against public policy as being in restraint of trade. The controversy is the old 
one between freedom of contract and certain considerations of public policy which 
have received much attention at the hands of the courts in the last few years. It 
is sufficient for me to say here that the contract was entered into between two 
solicitors; that at the time it was entered into the appellant had reached the age 
of twenty-seven years; he had been for some thirteen years employed in a solicitor’s 
office; and it is reasonable to infer from the promotion which he had received, and 
from the evident appreciation which his employer had forined of his services, that 
he was a young man alert and very competent both to understand and to safeguard 
his own interests. The agreement then into which he entered, and in respect of 
which he has accepted for a lengthy period the consideration which was to move 
from the covenantee towards himself, is to stand unless he satisfies your Lordships 
that it is bad as being in restraint of trade. 

What, then, is said by the appellant under that head? He does not complain of 
the restriction of space, and indeed it would have been very difficult for him to 
do so. The clause only restricts him from being directly or indirectly engaged in 
the office, profession or business of a solicitor within a radius of seven miles of the 
town hall of Tamworth. We need not, therefore, trouble ourselves with any 
question of the restriction in respect of space, but may confine ourselves to the 
complaint which is made that the agreement cannot stand because the restriction 
in respect of time is unlimited and is against the public interest. But it is to be 
noticed here, as has been said in more than one of the earlier cases, that guidance 
may be derived in dealing with a restriction relating to time from an examination 
of the restriction which is made in respect of space. And the converse remark is, 
of course, equally true. For instance, if the restriction in respect of space is 
extremely limited, it is evident that a very considerable restriction in respect of 
time may be more acceptable than would otherwise have been the case. The 
courts have been generous in elucidating these matters by the enunciation of 
general principles in the course of the last few years, and I am extremely anxious 
not to add to their number today. Therefore, I say plainly, and, I hope, simply, 
that it has for long now been accepted that such an agreement as this, if it is 
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impeached, is to be measured by reference to two considerations. First : Is it 
against the public interest? And, second: Does that which has been stipulated 
for exceed what is required for the protection of the covenantee? It might perhaps 
be more properly stated, as it has sometimes been with the highest authority 
stated, does it exceed what is necessary for the protection of both the parties? 
But the impeachment which is in fact made in this case demands the consideration 
of this question only: Does the restriction which is attacked exceed that which was 
reasonably necessary for the protection of the covenantee? The answer to these 
questions is to be found in an examination of the circumstances, and counsel for 
the appellant was undoubtedly right when he said towards the close of his argu- 
ment that in order to determine whether or not in a particular case such a 
restriction did exceed that which was so reasonable it became necessary to under- 
stand the facts of the particular case. 

What, then, are the facts here? A boy of the age of fourteen is taken from a 
humble employment in the office of the local Co-operative Society, and he is trained 
in the office of a solicitor of position in this particular neighbourhood. He is 
plainly competent to acquire information with facility; he is presented with his 
articles by his employer; one agreement succeeds to another until he finds himself 
in a position within the town both of influence and of importance. In those 
circumstances, the agreement is entered into which contains the restriction which 
is now the subject-matter of litigation. What, then, is it in respect of which on 
such facts the covenantee is entitled to be protected, because it is not until we 
reach a conclusion upon this point that we shall be in a position to decide whether 
or not this restriction does in fact exceed that which is so required. I conceive 
that the covenantee is entitled to this. He is the founder, or at least the possessor, 
of the business of an attorney. Such a business depends upon the existence of 
goodwill, upon the association and the intimacy which exist between him who 
carries on that business and the clients of the firm, an intimacy founded upon 
many complex considerations not easily to be defined, but very easily to be under- 
stood. Such a covenantee is taking into his employment in his firm a young man 
in circumstances which make it quite certain that the latter will acquire a close 
and intimate personal acquaintance with the clients of this firm from whom, and 
from whom alone, of course, the business of the firm arises. How intimate were 
the opportunities given to the appellant in this case of acquiring a close acquain- 
tance with the clients of the firm is made abundantly plain by some figures which 
were presented in evidence, and to which his counsel made reference, which dis- 
tributed into percentages the number of interviews which took place in the office 
with the appellant and respondent respectively. The table which has been pro- 
duced shows that in the year 1910 the respondent had 942 interviews and the 
appellant 322, the percentage of the appellant’s interviews being 25; in 1911 the 
proportions were respondent 944, appellant 464—the appellant’s percentage 83; 
in 1912, respondent 960, appellant 900—the appellant’s percentage 48; in 1913, 
respondent 915, appellant 1,014—the appellant’s percentage 52; in 1914, in the 
period of six months in relation to which we are told the appellant only attended 
three days a week, the respondent interviewed 519, the appellant 248—so that the 
appellant’s percentage was 32. It is, therefore, clear that if you take the period 
between 1910 and 1914 it is not a very great exaggeration to say that half the 
dips rata to this office, perhaps not particularly caring whom they saw, but 
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his employee came to an end, on such determination the latter should not be in 
a position to use the intimacies and the knowledge which he had acquired in the 
course of his employment in order to create a practice of his own in that same 
place, and by doing so undermine the business and the connection of the respondent. 
I have only to ask myself whether the restriction which is contained in el. 8 is 
excessive for that purpose, because I dismiss in this connection the contention 
which was not seriously argued that there is anything in such a clause which is 
in conflict with the public interest. Indeed, I am of opinion that it is in the 
public interest that a proper restrictive agreement of this kind between an estab- 
lished solicitor, possibly an elderly man, and a younger man should be allowed. 
It is in the public interest because, otherwise, solicitors, perhaps carrying on their 
business without a partner, would be extremely chary of admitting competent 
young men to their offices, and to the confidential knowledge to be derived by 
frequenting those offices. There is, therefore, nothing in the clause which I have 
read which conflicts with the public interest unless, of course, it exceeds what is 
necessary for the protection of the covenantee, in which case the excess itself 
would be against the public interest. 

It is not contended that there is anything which is open to attack in cl. 8 except 
that part of the clause which for all time excludes the appellant from carrying on 
practice within seven miles of Tamworth. Are we, then, to say that such a 
restriction so unlimited goes further than is permitted in relation to the standard 
which I have re-stated? I am of opinion that it does not go too far. One of your 
Lordships asked counsel for the appellant, in the course of his argument, what 
period in his judgment would be a reasonable period, and counsel replied that he 
thought that ten years might be a reasonable period. Why? Why is it to be said 
that ten years is a reasonable period? I can quite easily understand that at the 
end of a period of ten years the appellant, who by this very clause is not prevented 
from maintaining and even developing his business acquaintance with the clients 
of the firm so long as he does not practise within a range of seven miles, might 
have retained all these circumstances of special, and as I think of illegitimate, 
advantage for the purpose of competing with the business of the respondent, and 
then might come forward and do that very thing against which, in my judgment, 
the covenantee is abundantly entitled to be protected. Therefore, I should dismiss 
a period of ten years, and I should even say of twenty or thirty years that it was 
quite impossible to be dogmatic as to what was in each individual case the proper 
period. Some men live very long lives, and it might easily be that in a case in 
which two men were both tenacious of life the very same danger which applies 
at this moment in this case would present itself, in a more striking and formidable 
shape, at the end of twenty years or at the end of an even longer period. I have 
no doubt that it is for this reason that the courts long since determined that they 
would lay down no hard and fast rule either in relation to time or in relation to 
space, but that they would treat the question alike of time and of space as one of 
the elements by the light of which they would measure the reasonableness of the 
restriction taken as a whole. I am, therefore, for the reasons I have stated, of 
opinion that the attack which has been made upon this restriction fails. I find 
that it is not opposed to the public interest, and that it does not exceed what is 
reasonably required in the circumstances of this case for the protection of the 
covenantee. 

It is to be observed that a similar question was discussed in May v. O'Neill (1) 
by Sir Grorce JesseL, M.R., in 1875. The restriction in that case was far more 
oppressive than the one under consideration in the present case. The defendant 
bound himself to a London solicitor by articles for a certain term, and covenanted 
that he would not, at the expiration of the term, or any term thereafter, directly 
or indirectly practise the business of an attorney or a solicitor within the city of 
London or the counties of Middlesex or Essex. It may be that the outlook of the 
courts upon these doctrines has somewhat developed of recent years, though I do 
not find that the form in which the rules have been defined has differed very much 
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over a considerable period; but it is worth noticing that Sm GerorGe JesseL upheld 
a restriction as rigorous as that which I have indicated. He says: 
“T think this case quite within both limits. However numerous the plaintiff's 
clients may be, there must be plenty left for the defendant, if he can gain 
their confidence, and there is nothing against the public interest in a clerk’s 
agreeing not to take away the clients from his master.”’ 
So he granted an injunction. I must not be taken as necessarily assenting to the 
view taken by the Master of the Rolls upon a restriction so extremely wide as that 
with which he was dealing; it will be time enough for this House to pronounce 
upon it if and when such a case arises. But, confining myself to the restriction 
which is under consideration in this case, in my judgment, the attack upon it fails. 
It was a restriction which was reasonable in all the circumstances of the case, and 
in no way opposed to public policy. I move, your Lordships, therefore, that the 
appeal be dismissed, with costs. 


VISCOUNT CAVE.—This is a contract in restraint of trade, and the question 
which we have to consider is whether the contract is so unrestricted in space or 
time, or both, as to render it unreasonable in reference either to the interests of 
the contracting parties or to the interest of the public. That the contract in this 
case is reasonably restricted as regards space is not in dispute. The restriction is 
confined to a radius of seven miles from the town hall at Tamworth, and only 
excludes the covenantor from practising in an area containing a population of 
about 20,000, No one would say that that is an unreasonable restriction. As 
regards time, there is no limit other than the life of the person entering into the 
contract, and the question is whether the clause is for that reason unreasonable 
from either point of view. But in considering that question we must not entirely 
put out of sight the limit of space, which may have a bearing upon the question 
arising as to the limit of time. It has been settled, I think, since Hitchcock v. 
Coker (2), that where there is a goodwill to be protected a covenant in restraint of 
trade, even when imposed as a condition of employment, may be so framed as to 
give adequate protection not only to the covenantee himself but also to his 
successors in the business, and this although it may be necessary for the purpose 
to impose a restriction upon the covenantor for the remainder of his life. Here 
the practice to be protected is that of a solicitor, to which a goodwill is no doubt 
attached. It is manifest that a person employed in such a practice as managing 
clerk must, in the course of his dutes, acquire a knowledge of the affairs, the 
documents and the disposition of the clients of the business such as to give him 
a special equipment which he could, if not restrained by contract, use in obtaining 
employment as their legal adviser and so in impairing or perhaps destroying the 
goodwill of the business of his employer. The object being to protect the em- 
ployer’s business against the use of that special advantage, was it unreasonable 
to extend this covenant to the life of the employee? I think not. It is, I think, 
impossible to say that there must in every case be some specified limit of time 
defined by a figure. Nor can we say that the contract ought to be confined to the 
life of the covenantee, for he might die in the next year or so, and the goodwill 
might then be lost to his successors. It was, no doubt, thought necessary to 
continue the protection throughout the period during which the covenantee and 
his successors in interest might carry on the practice, and for that purpose to bind 
the appellant (so far as the limited area was concerned) for the remainder of his 
life. I cannot think that, in the circumstances of this case, the restriction imposed 
was unreasonable from any point of view, and, accordingly, I agree that the appeal 
fails, and should be dismissed. 


LORD SUMNER.—I think the judgments below are right, and I concur in the 
motion which has been proposed from the Woolsack. 





LORD PARMOOR.—I concur in the motion which has been made, and I agree 
that on both tests the agreement in restraint is, in this case, reasonable. The first 
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A question to be asked is whether the covenant is reasonable in the interests of the 
parties, and the only test of reasonableness between the parties is whether the 
covenant affords any more than adequate protection for the party in whose favour 
it is imposed. It is not a question of consideration between the parties, but 
whether the party in whose interests the restriction is imposed is seeking to obtain 
more than adequate protection. As regards the area of limitation, the limitation 

B is no more than is required. As regards the limitation of time, it appears to me, 
having regard to the business of a solicitor, that a restriction during the lifetime 
of the appellant is not too wide a restriction. It is, in fact, no more than adequate 
protection for a solicitor who desires to protect his professional secrets and to 
protect his clients from being enticed away by a former clerk who has had access 
to all his papers, and has been in direct personal relation with a number of his 

C clients. I should adopt myself the words used by Younaur, L.J., who says that 
the covenant does no more than protect the professional connection of the respon- 
dent, who is a solicitor. I think there is no public interest involved, and I concur 
in the motion proposed from the Woolsack. 


LORD CARSON.—I concur in the motion which has been proposed by the 
— Doble and learned lord on the Woolsack, for the reasons given by him. 





Appeal dismissed. 


Solicitors: Sharpe, Pritchard & Co., for James, Barton & Kentish, Birmingham ; 
Andrew, Wood, Purves & Sutton, for J. H. Dewes, Tamworth. 


[Reported by W. KE. Rerp, Esq., Barrister-at-Law.] 


CRANE v. DIRECTOR OF PUBLIC PROSECUTIONS ] 


[House or Lorps (Viscount Finlay, Lord Dunedin, Lord Atkinson, Lord Summer 
and Lord Parmoor), April 21, 22, 25, June 6, 1921] 
[Reported [1921] 2 A.C. 299; 90 L.J.K.B. 1160; 125 L.T. 642; 
G 85 J.P. 245; 37 T’.L.R. 788; 65 Sol. Jo. 642; 27 Cox, C.C. 43; 
15 Cr. App. Rep. 183] 


Criminal Law—Appeal—New trial—Power of Court of Criminal Appeal to order 
—Trial a nullity—Prisoners charged on separate indictments and tried 
together—Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 1 (7), 8. 4 (2), 
s. 20 (4). 

An indictment was preferred at quarter sessions for the city of L. against 
the appellant for receiving skins knowing them to be stolen. One M. was 
charged on a separate indictment containing two counts, one for stealing and 
the other for receiving the skins. At the trial M. and the appellant were given 
in charge to the same jury and tried together, it being erroneously supposed 
that they were jointly indicted. Both were found guilty. On an appeal by 

I the appellant, vl 

Held: (i) the words ‘‘convicted on indictment’’ in s. 3 of the Criminal 
Appeal Act, 1907 (which provided that a person so convicted might appeal 
against his conviction to the Court of Criminal Appeal), did not mean validly 
convicted,’’ and, therefore, a person against whom there stood a conviction, 
which, however, was a nullity by reason of irregularity at the trial, was not 
debarred from appealing under s. 3; persons charged in separate indictments 
could not be tried together, and, therefore, the whole proceedings against the 
appellant were a mis-trial and a nullity and the indictment on which he was 
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charged stood as if he had never been tried; s. 4 (2) of the Act of 1907 (which A 
provided that if the Court of Criminal Appeal allowed an appeal against 
conviction they should quash the conviction and direct a judgment of acquittal 
to be entered) was ‘‘subject to the special provisions of’’ s. 1 (7) of the Act 
(which gave the court power to determine ‘‘any questions necessary to be 
determined for the purpose of doing justice in the case before the court’’) and 
s. 20 (4) (which transferred to the court the jurisdiction and authority of the B 
Court for Crown Cases Reserved); in the present case it was necessary “‘for 
the purpose of doing justice’’ (s. 1 (7)) that the appellant should be tried for 
the offence for which he had been indicted but never legally tried, and part 
of the jurisdiction of the Court for Crown Cases Reserved which had been 
transferred to the Court of Criminal Appeal (s. 20 (4)) was the power in a 
proper case to grant a venire de novo; and, therefore, the Court of Criminal C 
Appeal had power to annul the conviction of the appellant and order that he 
‘‘do appear at the next quarter sessions to be holden in and for the city of L. 
there to take his trial according to law upon the said indictment.”’ 

So held by Lorp Dunepin, Lorp Atkinson, Lorp Sumner and Lorp Parmoor 
(Viscount Frnuay dissentiente). 


Notes. Followed: R. v. Dennis, R. v. Parker, [1924] 1 K.B. 867. Applied: D 
R. v. Williams (1925), 19 Cr. App. Rep. 67; R. v. McDonnell (1928), 20 Cr. App. 
Rep. 163. Referred to: R. v. Morton (1920), 15 Cr. App. Rep. 30; R. v. Hammer, 
[1923] 2 K.B. 786; R. v. Gee, R. v. Bibby, R. v. Dunscombe, [1936] 2 All E.R. 
89; R. v. Cronin, [1940] 1 All E.R. 618; R. v. Davies, Ex parte Delbert-Evans, 
[1945] K.B. 435; R. v. Neal, [1949] 2 All E.R. 438. E 

As to the power of the Court of Criminal Appeal to grant a new trial, see 10 
Hauspury’s Laws (8rd Edn.) 540, 541; and for cases see 14 Diaest (Repl.) 
661-666. For Criminal Appeal Act, 1907, see 5 Hauspury’s Sratures (2nd Edn.) 
926. 
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Cox, C.C. 527; 11 Cr. App. Rep. 21; 78 J.P.Jo. 521, C.C.A.; 14 Digest 
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56, C.C.A.; 14 Digest (Repl.) 662, 6711. 

(5) R. v. Edmonds (1821), 4 B. & Ald. 471; 1 State Tr.N.S. 785; 106 E.R. 1009; 

30 Digest (Repl.) 256, 135. 

(6) i biped (1821), 4 B. & Ald. 273; 106 E.R. 937; 14 Digest (Repl.) 367, H 
057. 

(7) Campbell v. R. (1846), 11 Q.B. 799; 15 L.J.M.C. 76; 10 Jur. 329; 1 Cox, C.C. 
269; affirmed (1847), 11 Q.B. 814; 2 New Mag. Cas. 854; 17 L.J.M.C. 89; 

10 L.T.0.8. 396; 12 Jur. 117; 2 Cox, C.C. 463; 116 E.R. 680, Ex. Ch.; 
14 Digest (Repl.) 876, 3682. . 

(8) Winsor v. R. (1866), L.R. 1 Q.B. 390; 7 B. & 8. 490; 85 L.J.M.C. 161; 14 [ 
L.T. 567; 30 J.P. 874; 12 Jur.N.S. 561; 14 W.R. 695; sub nom. R. Vv. 
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Murphy, 21 L.T. 598; 11 Cox, C.C. 372, P.C.; 14 Digest (Repl.) 847, 3360. 
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Appeal from an order of the Court of Criminal Appeal, reported [1920] 3 K.B. 


The appellant, William Crane, was convicted on an indictment which charged 
him with receiving certain skins knowing them to have been stolen. One Morton 
was charged on a separate indictment with stealing the skins and also with receiving 
the same. Both prisoners were tried together at Leicester Quarter Sessions and 
were convicted, Crane being sentenced for receiving to twelve months’ imprison- 
ment with hard labour. Crane appealed to the Court of Criminal Appeal on the 
ground of misdirection and that the verdict was against the weight of evidence. 
On the hearing of the appeal the court discovered that the prisoners, though given 
in charge to the same jury, were charged on separate indictments, and the court, 
being of opinion that there had been a mis-trial, quashed the conviction, ordered 
that the appellant should be tried according to law at the next quarter sessions at 
Leicester, and admitted him to bail in the meantime. The appellant claimed that 
when the Court of Criminal Appeal quashed the conviction they were bound to 
enter a judgment of acquittal for him. The point thus raised as to the power of 
the Court of Criminal Appeal to award a venire de novo was submitted to the 
Attorney-General (Str Gorpon Hewart, K.C.), who certified that the matter of 
the appeal by Crane ‘‘involved a point of law of exceptional public importance’’ 
within the meaning of the Criminal Appeal Act, 1907, and that it was desirable, 
therefore, that the question should be considered by the House of Lords. 


J.B. Matthews, K.C., and Wightman Powers for the appellant. 
The Attorney-General (Sir Gordon Hewart, K.C.), Travers Humphreys and 
F. Hinde for the respondent. 


The House took time for consideration. 


June 6. The following opinions were read. 


VISCOUNT FINLAY.—An indictment was preferred against Crane at the 
Leicester City Quarter Sessions for receiving skins knowing them to have been 
stolen. Morton was charged on a separate indictment containing two counts, the 
one for stealing, the other for receiving the skins. Crane and Morton were given 
in charge to the same jury and were tried together. Crane was found Guilty, also 
Morton. Notice of appeal was given on behalf of Crane on the ground that the 
verdict was against the weight of evidence and of misdirection, also that the 
summing-up was unfair and the sentence excessive. On the hearing of the appeal 
it was pointed out from the Bench that there was no joint indictment, and it was 
suggested that the trial might be a nullity. Lorp Reapine, C.J., in giving judg- 
ment, after stating the course of proceedings, said: 


‘‘At the trial, as we now know, both Morton and Crane were given in charge 
to the same jury, as if they had been jointly indicted under one indictment, 
whereas in truth there were separate indictments. The result is that there 
never has been a trial at all. It is sufficient for this court to say that the 
proceedings were void ab initio. It has been argued that the proceedings were 
only irregular and that where there was an irregularity in procedure, the court 
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could not treat the trial as a nullity. But that argument cannot be accepted. 
The court must view the proceedings as if there had been no trial at all. 


The Lord Chief Justice proceeded, after citing R. v. Baker (1), R. v. Ingleson (2), 

R. v. Golathan (8), R. v. Wakefield (4), to say: 
“These cases are, in our opinion, authority for the course which this court 
proposes to take in this case, that is, to treat the verdict and sentence as a 
nullity. Following the course taken in R. v. Baker (1), the verdict and 
sentence are expunged from the record. That being so, there is the indictment 
against the appellant on which no trial has taken place. He must stand his 
trial on that indictment.”’ 


The order of the court was: 


“Upon consideration being this day had by the Court of Criminal Appeal, as 
duly constituted for the hearing of appeals under the Act, of the appeal of the 
above-named appellant against conviction, the court doth finally determine 
the same and doth order that the conviction and judgment on the indictment 
whereupon the appellant was convicted be set aside and annulled and that the 
appellant do appear at the next quarter sessions to be holden in and for the 
city of Leicester there to take his trial according to law upon the said indict- 
ment and that in the meantime the appellant be admitted to bail upon his 
own recognizance in the sum of £80 and upon the recognizance of two 
sufficient sureties in the sum of £40 each.” 


Crane appealed against the words in the order: ‘‘that the appellant do appear at 
the next quarter sessions to be holden in and for the city of Leicester there to take 
his trial according to law upon the said indictment.’’ In other words, he asked 
that judgment of acquittal should be entered. The Attorney-General gave his 
certificate on the ground that the appeal involved a point of law of exceptional 
public importance, and that it was desirable in the public interests that a further 
appeal should be brought. 

It was contended on behalf of the appellant at your Lordships’ Bar that the 
Court of Criminal Appeal must, if they allow an appeal against a conviction, quash 
the conviction and direct a judgment and verdict of acquittal to be entered. The 
question turns upon the terms of the Act setting up the Court of Criminal Appeal, 
the Criminal Appeal Act, 1907. Section 1 of that Act provides for the constitution 
of a Court of Criminal Appeal, and by sub-s. (7) enacts : 


“The Court of Criminal Appeal shall be a superior court of record, and shall, 
for the purposes of and subject to the provisions of this Act, have full power 
to determine, in accordance with this Act, any questions necessary to be deter- 
mined for the purpose of doing justice in the case before the court.”’ 


Section 3 gives the power of appeal on certain grounds : 


‘‘A person convicted on indictment may appeal under this Act to the Court 
of Criminal Appeal—(a) against his conviction on any ground of appeal which 
involves a question of law alone; and (b) with the leave of the Court of 
Criminal Appeal or upon the certificate of the judge who tried him that it is 
a fit case for appeal against his conviction on any ground of appeal which 
involves a question of fact alone, or a question of mixed law and fact, or any 
other ground which appears to the court to be a sufficient ground of appeal ; 
and (c) with the leave of the Court of Criminal Appeal against the sentence 
passed on his conviction, unless the sentence is one fixed by law.”’ 


It is necessary also to refer to sub-ss. (1) and (2) of s. 4: 


(1) The Court of Criminal Appeal on any such appeal against conviction 
shall allow the appeal if they think that the verdict of the jury should be set 
aside on the ground that it is unreasonable or cannot be supported having 
regard to the evidence, or that the judgment of the court before whom the 
appellant was convicted should be set aside on the ground of a wrong decision 


A 
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A of any question of law, or that on any ground there was a miscarriage of 
justice, and in any other case shall dismiss the appeal: Provided that the 
court may, notwithstanding that they are of opinion that the point raised in 
the appeal might be decided in favour of the appellant, dismiss the appeal if 
they consider that no substantial miscarriage of justice has actually occurred. 
(2) Subject to the special provisions of this Act, the Court of Criminal Appeal 

B © shall, if they allow an appeal against conviction, quash the conviction and 
direct a judgment and verdict of acquittal to be entered.”’ 


Section 5 is as follows: 


‘‘(1) If it appears to the Court of Criminal Appeal that an appellant, though 

not properly convicted on some count or part of the indictment, has been 

C properly convicted on some other count or part of the indictment, the court 

may either affirm the sentence passed on the appellant at the trial, or pass 

such sentence in substitution therefor as they think proper, and as may be 

warranted in law by the verdict on the count or part of the indictment on 

which the court consider that the appellant has been properly convicted. 

(2) Where an appellant has been convicted of an offence and the jury could 

Don the indictment have found him guilty of some other offence, and on the 

finding of the jury it appears to the Court of Criminal Appeal that the jury 

must have been satisfied of facts which proved him guilty of that other offence, 

the court may, instead of allowing or dismissing the appeal, substitute for the 

verdict found by the jury a verdict of guilty of that other offence, and pass 

such sentence in substitution for the sentence passed at the trial as may be 

FE warranted in law for that other offence, not being a sentence of greater 

severity. (3) Where on the conviction of the appellant the jury have found a 

special verdict and the Court of Criminal Appeal consider that a wrong con- 

clusion has been arrived at by the court before which the appellant has been 

convicted on the effect of that verdict, the Court of Criminal Appeal may, 

instead of allowing the appeal, order such conclusion to be recorded as appears 

F _ to the court to be in law required by the verdict, and pass such sentence in 

substitution for the sentence passed at the trial as may be warranted in law. 

(4) If on any appeal it appears to the Court of Criminal Appeal that, although 

the appellant was guilty of the act or omission charged against him, he was 

insane at the time the act was done or omission made, so as not to be respon- 

sible according to law for his actions, the court may quash the sentence passed 

G at the trial and order the appellant to be kept in custody as a criminal lunatic 

under the Trial of Lunatics Act, 1883, in the same manner as if a special 
verdict had been found by the jury under that Act.’ 


The only other provisions to which it is necessary to refer are sub-ss. (1) and (4) 
of s. 20: 


H ‘*(1) Writs of error, and the powers and practice now existing in the High 
Court in respect of motions for new trials or the granting thereof in criminal 
cases, are hereby abolished. . . . (4) All jurisdiction and authority under the 


Crown Cases Act, 1848, in relation to questions of law arising in criminal 
trials which is transferred to the judges of the High Court by s. 47 of the 
Supreme Court of Judicature Act, 1873, shall be vested in the Court of 
I Criminal Appeal, under this Act, and in any case where a person convicted 
appeals under this Act against his conviction on any ground of appeal which 
involves a question of law alone, the Court of Criminal Appeal may, if they 
think fit, decide that the procedure under the Crown Cases Act, 1848, as to 
the statement of a Case should be followed and require a Case to be stated 
accordingly under that Act in the same manner as if a question of law had 


been reserved.”’ 


The clause mainly relied upon by the appellant was s. 4 (2), which provides that, 
subjeet to the special provisions of the Act, the court shall, if they allow an appeal, 
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direct judgment and verdict of acquittal. It was argued that there is no special 
provision in the Act which authorises the direction in the order that the appellant 
should appear at the next quarter sessions to take his trial upon the indictment. 
It appears to be clear upon the terms of the Act (s. 4 (2)) that, if an appeal is 
allowed, an acquittal must be entered unless there is something to the contrary to 
be found in the special provisions referred to in the subsection. The Crown relied 
greatly upon s. 1 (7) as giving a general power to make orders according to the 
circumstances of the particular case. I am unable to read the subsection in this 
way. There are no words in it which authorise the making of any order. All that 
it does is to give ‘‘full power to determine, in accordance with this Act, any 
questions necessary to be determined for the purpose of doing justice in the case 
before the court.’’ There is no general power here to make any order which the 
court thinks justice requires. The power, and the only power, conferred is to 
determine any question necessary to be determined for the purpose of doing justice 
in the case. It appears to me that it would be contrary to all principles of con- 
struction to construe these words as giving power to make any order other than 
those authorised by the Act. What it does is to authorise the court to ‘“‘determine 
in accordance with the Act’’ any question necessary to enable it to see that the 
order made does justice, and this power is conferred ‘‘subject to the provisions of 
this Act.’’ Justice might require a new trial, but there is no power to order it. 

A good deal of argument was devoted to s. 4 (1). That subsection provides that 
the appeal shall be allowed in four cases: (i) If the court thinks that the verdict 
should be set aside on the ground that it is unreasonable; (ii) if they think that it 
cannot be supported having regard to the evidence; (iii) if they think that the 
judgment should be set aside on the ground of a wrong decision on any point of 
law; (iv) if they think that on any ground there was a miscarriage of justice; and 
it goes on to provide that the court ‘‘in any other case shall dismiss the appeal.”’ 
There is a proviso that the court may dismiss the appeal if they consider that no 
miscarriage of justice has actually occurred. It was contended for the Crown that 
this subsection applies only to cases therein specified, and that the present case is 
not one of them. But, in fact, this subsection covers the whole ground and applies 
to the present case. The court is to allow the appeal (subject to the proviso) if 
any one of the four grounds enumerated is made good, ‘‘and in any other-case shall 
dismiss the appeal.’’ This subsection deals with every possible case of appeal. 
Every appeal either does or does not fall within the four enumerated grounds; in 
the first case it is to be allowed, always subject to the proviso; in the second case 
it is to be dismissed. Then follows sub-s. (2), with its enactment that, subject to 
any special provisions of the Act, the court shall, if they allow an appeal, quash 
the conviction and direct a judgment and verdict of acquittal. If the appeal is 
dismissed there is, of course, an end of the matter, and sub-s. (2) is clear that, if 
the court allows an appeal, there is to be an acquittal subject to the special pro- 
visions of the Act. Section 5 makes what appear to me to be ‘‘the special 
provisions referred’’ to in s. 4 (2). Subsection (1) provides for a case in which the 
appellant, though not properly convicted on part of the indictment, has been 
properly convicted on some other part, and gives power either to affirm the 
sentence passed or to pass an appropriate sentence. Subsection (2) deals with 
any case in which the appellant has been convicted of an offence, and the jury 
could, on the indictment, have found him guilty of some other offence, and pro- 
vides that if it appears to the court that the jury must have been satisfied of tke 
facts which proved him guilty of that other offence, the court may substitute a 
verdict of “Guilty” of that other offence. Subsection (3) provides for the case of 
a special verdict on which a wrong conclusion has been arrived at by the court 
below, and gives power to the Court of Criminal Appeal to draw the right con- 
clusion. Subsection (4) provides for the case of insanity. Each of these pro- 
visions (correctly described in the marginal note as ‘‘powers of court in special 
cases’’) 18 8 qualification of the general enactment in s. 4 (2). They exactly answer 
the description of ‘‘the special provisions’’ and the section containing them imme. 
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diately follows s. 4. It appears to me that there are no other parts of the Act 
which can be made to fit the description in s. 4 (2) of ‘‘the special provisions.” 

I have already referred to s. 1 (7) the first case suggested by the Crown as a 
“‘special provision’’ within s. 4 (2). I have given my reasons for my view that it 
does not bear the meaning which the Crown seek to put upon it. But in any case 
it does not answer the description of a “special provision.’’ The second case 
suggested by the Crown as a “‘special provision’’ under s. 4 (2) arises under s. 20. 
Section 20 begins by abolishing writs of error. But for this provision the mis- 
carriage in the present case could have been at once corrected. It would appear 
on the face of the record that, although there were separate indictments, the two 
men had been tried together. The verdict would have been quashed and a venire 
de novo awarded. The section goes on to abolish the powers and practice pre- 
viously existing in the High Court as to new trials in criminal cases, so that we 
must now look only to the provisions of the present Act if there is anything that 
requires to be set right. The second part of the Act on which the Crown relied 
as one of ‘‘the special provisions’’ under s. 4 (2) is s. 20 (4). That subsection vests 
in the Criminal Appeal Court the jurisdiction and authority of the court under the 
Crown Cases Act, 1848, in relation to questions of law on criminal trials, and 
provides that, if there is an appeal which involves a question of law alone, the 
court may decide that the procedure under the Crown Cases Act, 1848, as to the 
statement of a Case should be followed, and require the Case to be stated in the 
same manner as if a question of law had been reserved. I respectfully think that 
it would be a mistake to regard this as one of the ‘‘special provisions’’ within the 
meaning of s. 4 (2). It is a provision of a general nature as to procedure under 
the Crown Cases Act, 1848. The ingenious argument by which counsel for the 
Crown tried to show that this clause amounted to a special provision, as I under- 
stand it, was this. The Court for Crown Cases Reserved had, it was said, power 
to award a venire de novo and this power was transferred to the Court of Criminal 
Appeal under the general words of s. 20 (4). It is far from clear that the Court 
for Crown Cases Reserved had this power—indeed, there is only one case, so we 
are informed, in which such a power was exercised by that court and that case was 
in 1861. But assuming that the Court for Crown Cases Reserved had that power, 
would this clause transfer it to the Court of Criminal Appeal? I think not. To 
get rid of the effect of the precise enactment of s. 4 (2) you must find something in 
‘‘the special provisions’’ to the contrary. The transfer of the jurisdiction under 
the Crown Cases Act is not such a special provision. The enactment in s. 20 (4) 
cannot override the express provisions of s. 4 (2) unless there were something to 
show that it was intended so to operate. It is indeed alien to the scope of s. 20 (4) 
to regard it as anything but a general enactment transferring to the Court of 
Criminal Appeal the powers of the Court for Crown Cases Reserved. Assuming 
this latter court had the power to issue a venire de novo, can such a general 
transfer be regarded as overriding the express enactment that if an appeal is 
allowed the Court of Appeal shall direct a verdict of acquittal? If anything of 
the kind had been intended, there would have been a special provision to that 
effect. One cannot rely for such a purpose upon a general enactment under which, 
amid all the powers of the Court for Crown Cases Reserved, lurks the power to 
order a venire de novo. In truth ‘‘the special provisions’’ are the group of pro- 
visions in the next section, s. 5. 

But, indeed, the Court of Criminal Appeal have not ordered a venire de novo. 
Their order proceeds on the basis that the trial was a nullity and that the pro- 
ceedings should simply be resumed at the point where the mistake was made. It 
was urged before your Lordships, as it had been urged in the Court of Criminal 
Appeal, that the whole proceedings at the Leicester City Sessions were a nullity, 
that there had been in truth no trial at all, and that Crane should go to Leicester 
to be tried on the indictment. It is suggested that the proceedings should simply 
be taken up at the point at which they stopped; that he was wrongly given into 
the charge of the jury jointly with Morton; that all the subsequent proceedings 
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at the Leicester sessions may be regarded as non-existent; and that the trial should 
now take place. I cannot accept this view of the case. The trial of Crane was 
not a nullity. But for the fact that it had been quashed by the Court vebipiemiom 
Appeal, these proceedings would have been for Crane a very grim reali i : : 
idea appears to be that Crane was tried upon a non-existent aca ry <. 
was supposed that he and Morton were jointly charged. I do not t in at this 
is a correct view of the situation. Crane was tried upon the indictment against 
him separately, the only indictment that existed. It is true that a very grave 
irregularity occurred. Along with him Morton was tried, and this irregularity 
supplied ample grounds for quashing the conviction which ensued. But to treat 
the proceedings which followed the giving of the persons in charge as a nullity 
appears to me to be playing with words. They were so irregular that they have 
had to be set aside, and the result is that in the terms of the Act there must be 
judgment of acquittal. 

The sentence upon Crane would have been a good return to a writ of habeas 
corpus. Proceedings which are a nullity could afford no justification for imprison- 
ment. If the trial was a nullity, the recorder might forthwith have proceeded to 
try Crane again without any order from the Court of Criminal Appeal. The same 
result would have followed if the jury had found Crane ‘‘Not Guilty’’—if the 
proceedings were a nullity, there was no trial and no verdict. The theory of 
nullity does not bear examination. 

It is not the fact that Crane was tried upon a non-existent indictment. Persons 
with knowledge of criminal practice may have supposed that there must have been 
a joint indictment. But, in fact, there was none, and he was tried on the separate 
indictment. 

I do not think that there was any slip in the drafting of the Act. It appears to 
me that it was the deliberate policy of the legislature in this Act to prevent any 
further proceedings such as would have taken place on an award of a venire de 
novo by the Court of Error or the granting of a new trial by the High Court in 
criminal cases. If the appeal was allowed, the defendant was to be acquitted, and 
there was to be nothing which could be represented as putting a man in peril a 
second time on a criminal trial. Whatever view may be taken of the policy 
embodied in the Act, any alteration must be a matter for the legislature. In the 
present case it appears that the Act may lead to a grave miscarriage of justice by 
putting an end to proceedings which have miscarried under a mere blunder at 
quarter sessions. But it does not fall within the province of any court of law to 
try to correct an occasional injustice arising from a statute by putting a strained 
construction upon its provisions. In my opinion, the appeal should be allowed. 


LORD ATKINSON.—In this case the two persons accused were tried together 
as if they had been jointly indicted, as they might have been under the Larceny 
Act, 1861, s. 91. They were not jointly indicted. On the contrary, an indictment 
was found against one of them charging him in one count with stealing goods, 
and in a second count with receiving those goods knowing them to have been 
stolen, and another and independent indictment was found against the appellant, 
William Crane, charging him with the offence of receiving goods knowing them to 
have been stolen. When an accused person has pleaded ‘‘Not Guilty’’ to the 
offences charged against him in an indictment, and another accused person had 
pleaded ‘‘Not Guilty” to the offence or offences charged against him in another 
separate and independent indictment, it is, I have always understood, elementary 
in criminal law, that the issues raised by those two pleas cannot be tried together. 
It is obvious that many inconveniences would arise in practice if they were tried 
together; one among them would be that in a case where a felony was charged 
against each the one might by his peremptory challenges put off from the jury the 
very men by whom the other desired to be tried, whereas had they been indicted 
jointly and did not join in their challenges they might have been and probably 
would have been tried in succession and only those jurors whom the person on trial 


& 


H.L.] CRANE v. D.P.P. (Lorp Arxryson) 27 


objected to would have been peremptorily challenged. But that consideration is, 
in my view, quite beside the point. The appellant, Crane, was never, as far as L 
can discover, properly arraigned in the indictment found against him. He never 
pleaded to that indictment, the jury who found him guilty were never sworn to 
try him separately, and had no jurisdiction to find against him the verdict they 
have found. The whole proceedings were, in my view, as against him, a mis-trial 
and a nullity. When the conviction and judgment against him, Crane, had been 
set aside and annulled as they, most properly, have been by the Court of Criminal 
Appeal, the indictment found against him stands, in my view, as if he never had 
been tried at all. It is, I think, plain that if under the old practice this mis-trial 
had been brought before the Court of Queen’s Bench on a writ of error, the error 
in the proceedings being set out in full on the record as it must have been, the 
verdict and judgment would have been set aside and annulled, and a venire facias 
juratores de novo would have been awarded. 

In R. v. Edmonds (5) the accused, who was indicted for a misdemeanour, took 
two challenges, one to the array of the jurors and the other to the polls, but took 
them before a full jury had appeared, a fatal defect. These challenges were dis- 
allowed. Aszor, C.J., in delivering judgment, said: 


“It must be further observed that the disallowing of a challenge is a ground 
not for a new trial but for what is strictly and technically a venire de novo. 
The party complaining thereof appeals to the court, not for the exercise of the 
sound discretion of the judges but for the benefit of an imperative rule of law, 
and the proper granting or the improper refusing of a challenge is alike the 
foundation of a writ of error. Every challenge to the array or to the polls 
ought to be propounded in such a way that it may be put at the time on the 
nisi prius record. The distinction between a venire de novo properly so called 
and a new trial is here clearly taken.’’ 


In R. v. Fowler (6) the two accused were, at quarter sessions for the county of 
Sussex, indicted for the felony of stealing. They pleaded ‘‘Not Guilty,’’ and put 
themselves upon their county. Upon the indictment they were found guilty. 
The record stated that after the evidence had been given and after the jury had 
retired to consider their verdict, one of the jurors, before the delivery of the verdict, 
had, without the permission of the justices, separated himself from his fellows and 
held conversation with a person, not a member of the jury, concerning the trial 
and the verdict about to be given. The justices thereupon quashed the verdict 
given as bad and erroneous, and ordered that a new jury should come before the 
justices at the next general quarter sessions of the peace for the county of Sussex 
to be held at Chichester, to try whether the defendants or either of them were 
guilty of the premises charged in the indictment against them. The accused were 
tried at the quarter sessions at Chichester and convicted. A writ of error was 
applied for in the Court of King’s Bench on the ground that the justices so 
assembled had no jurisdiction to try the accused on the indictment so found. The 
court, in giving judgment, said : 

“The verdict imposed was either good or bad. If it was good, then the second 

trial was coram non judice, and might be considered a nullity. If, on the 

other hand, the first verdict was bad, then, inasmuch as the prisoners had 
put themselves on the county, they might well be tried at the next sessions, 
and the second trial was not to be considered as a new trial, but the first trial 
was to be considered as a mis-trial, and, therefore, as a nullity.” 
See also Campbell v. R. (7), a decision which, in Winsor v. R. (8), was criticised 
and approved of by Lorp BLackBuRN. ne . 

The fact that the trial of Crane was rightly held to be a mis-trial and a nullity 
does not disentitle him, under s. 3 of the Criminal Appeal Act, 1907, to appeal 
against it. He is still a person convicted on an indictment within the meaning of 
that section, since those words cannot mean validly convicted, otherwise the 
statute would be futile and unworkable. The provisions of s. 4 clearly show that 
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convictions which the Court of Criminal Appeal decide to be bad may be and are 
properly brought before them by the person convicted. The very purpose for 
which the court was created was to consider whether the convictions of persons 
who had, in fact, been convicted were valid or the contrary, and to deal with them 
accordingly. The Act of 1907, by s. 20, abolishes not only writs of error, but in 
addition the powers and practice of the High Court, as they then existed, in 
respect of motions for new trials or the granting thereof in criminal cases. As by 
s. 1 (7) of this statute jurisdiction is conferred upon the court by it created to 
determine, subject to and in accordance with its provisions, any questions neces- 
sary to be determined for the purpose of doing justice in a case before it, one would 
naturally expect to find that the statute would provide some adequate substitute 
for the machinery, so protective of the rights of the subject, which by s. 20 it so 
completely sweeps away. This feature of this statute is in marked contrast with 
the provisions of s. 5 of the Crown Cases Act, 1848, which created the Court for 
Crown Cases Reserved. That section, so far from abolishing writs of error, in- 
creased the powers and improved the procedure of Courts of Error dealing with 
criminal cases. In the important case of R. v. Mellor (9), to be presently referred 
to, much importance was attached to what was in this respect affected by this 
s. 5; and it would appear to me that in the construction of the Act of 1907 one is 
similarly entitled to attach much importance to the sweeping provision of s. 20. 
If some adequate substitute be not expressly or impliedly provided for the 
valuable machinery which is thus taken away, one would be forced to the con- 
clusion that a mischievous and unaccountable blunder, most hurtful to the subject 
and embarrassing in the administration of justice, had been committed in the 
drafting of the Act. 

By sub-s. (4) of this same s. 20 all the jurisdiction and authority under the 
Crown Cases Act, 1848, in relation to questions of law arising in criminal trials 
which are transferred to judges of the High Court by s. 47 of the Supreme Court 
of Judicature Act, 1878, are vested in the Court of Criminal Appeal. It is neces- 
sary to consider what is the nature and extent of the jurisdiction and authority 
thus transferred and vested. The Act of 1848, by its first section, provided that, 
where a person shall have been convicted of any treason, felony, or misdemeanour 
before any court of oyer and terminer or gaol delivery or quarter sessions, the 
judge, commissioner, or justices of the peace before whom the case shall have been 
tried may in his or their discretion reserve any question of law which shall have 
arisen at the trial for the consideration of the justices of either Bench and Barons 
of the Exchequer. The judge, commissioner, or court of quarter sessons so reserv- 
ing this question of law, is to state in a Case in the manner usual the question of 
law so reserved, with the circumstances in which same shall have arisen, and this 
Case is to be transmitted to the justices and barons (s. 2). The Court of Criminal 
Appeal may, to an appropriate extent, adopt and follow this procedure where a 
person convicted appeals against a conviction on any ground of appeal involving 


A 


a question of law alone: s. 20 (4). It is most important to consider what by this H 


same s. 2 of the Act of 1848 the justices and barons are empowered to do when 
the case comes before them. They are empowered finally to hear and determine 
the question or questions so reserved, and thereupon to 


“reverse, affirm or amend any judgment which shall have been given on the 
indictment or inquisition in the trial of which the said question or questions 
shall have arisen, or to avoid such judgment and to order that an entry be 
made on the record that in the judgment of the said justices and barons the 
party convicted ought not to have been convicted, or to arrest the judgment, 
or order judgment to be given thereon at some other session of oyer and 
terminer and of gaol delivery or other sessions of the peace, if no judgment 


shall have before that been given, as they shall be advised, or to make such 
other order as justice shall require.”’ 


The important question for the purposes of the present case is to determine 
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whether these last ten words empowered the justices and barons, in addition to 
holding that the trial in which the question referred to them was a mis-trial, to 
award a venire de novo. If they had that power, it has passed to the Court of 
Criminal Appeal under s. 20 (4) of the Act of 1907, even if they had not got the 
same power, which is by no means admitted, under some of the other provisions 
of this Act of 1907. This question has given rise to a most marked division of 
judicial opinion, in R. v. Mellor (9) already mentioned. In that case Aaron Mellor 
was tried at the Liverpool Assizes for murder, was convicted, and was sentenced 
to death. The jury panel contained the names of two men, one named I.T. and 
the other named W.T. The name of I.T. was called when W.T. by mistake 
answered and was, without objection, sworn. The mistake that had been made 
was discovered next day, and a question was reserved by Wicurman, J., who had 
tried the case, for the opinion of the Court for Crown Cases Reserved as to the 
effect of what had happened. Fourteen judges, including Lorp Campsett, C.J., 
Cocxsurn, C.J., and Piacorr, C.B., composed the court which heard and decided 
the question of law referred. Eight, including the Chief Baron, held that the 
mistake was only a ground of challenge, and did not make the trial which had 
been held a mis-trial, and apparently held also, but this is not quite so clear, that 
even if it had made the trial a mis-trial a venire de novo could not have been 
awarded, and that the verdict and judgment should not be disturbed. Six judges, 
including Lorp CampBeLL, C.J., and Cocxsurn, C.J., held that this was a mis-trial, 
and that a venire de novo could properly be awarded. The ground the minority 
chiefly relied upon to show that the trial was a mis-trial was that the mistake 
interfered with the prisoner’s right of challenge, inasmuch as he might well have 
had no objection to the juror whose name was called, but every objection to the 
juror who was sworn had he known who that juror really was. The six learned 
judges who composed the minority were Lorp CampsBeti, C.J., Cocxpurn, C.J., 
CoLERIDGE and WiGcHTMAN, JJ., and Martin and Watson, BB. The majority was 
composed of Piccorr, C.B., Earte, Wiii1ams, Compton, Wiites and Bytes, JJ., 
and CrowDEN and CHANNELL, BB. Lorp Campsetu, C.J., delivered an exhaustive 
judgment, reviewing all the authorities, and held that the language of the statute 
should be liberally construed; that the trial was a mis-trial, and that the words 
‘‘or make such other order as justice may require’’ justified the award of a venire 
de novo when there was a mis-trial. The remaining five judges, forming the 
minority, apparently agreed with him, but while the judges of the majority 
apparently held that there had been no mis-trial, they did not agree as to the 
grounds upon which they respectively based their opinions that, even had there 
been a mis-trial, a venire de novo could not have been awarded. For instance, 
Piccort, C.B., relied much on the existence of the power expressly preserved to an 
accused person by the Act of 1848 to proceed by writ of error. Wiu1ams, J., held 
that the question referred was not a question of law arising at the trial within the 
meaning of the statute, since the mistake was only discovered after the trial had 
concluded, and that, therefore, the court had no jurisdiction to deal with it. 
Compton, J., relied upon the fact that there was no record of fact found by the 
judge before them, but seemed to think that there was no power in the court to 
erant a venire de novo. CrowveN, B., thought there was no mis-trial, but doubted 
a hether the case fell within the statute. Wuttes, J., agreed with the Chief Baron, 
and CHANNELL, B., based his opinion that there could be no venire de novo on 
this ground, that the statute required that the court should ‘“‘hear and finally 
determine the question referred.”’ * 

There was not, of course, any means of reviewing the decision of the Court for 
Crown Cases Reserved, touching the construction they put upon the Act which 
called it into existence, or as to the nature and limits of its powers and authority. 
It is extremely difficult to say whether the result of all the conflicting opinions 
delivered in that case was not that in a case where there has, as in the present 
case, been a real and undoubted mis-trial, the court had power to award a venire 


de novo. The learned judges composing the majority do not, it would appear to 
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me, seem ever to have faced the difficulty which would arise in a case like the 
present, where the trial in which the verdict was found was such a mis-trial that 
the conviction could not by any possibility be lawfully affirmed, and yet justice 
imperatively required that the accused should be tried on the indictment found 
against him, 

In the doubt and difficulty which the decision in R. v. Mellor (9) leaves one, 
the decision in R. v. Yeadon and Birch (10) becomes most important and helpful. 
The court there was composed of Pottocx, C.B., WicurmMan and Wiiuiams, JJ., 
and Martin and CHANNELL, BB. Of these, Pottocx, C.B., Wriuiams, J., and 
CHANNELL, B., had formed three of the majority of eight which decided R. v. 
Mellor (9). In R. v. Yeadon and Birch (10) the accused was tried at the quarter 
sessions for the West Riding of Yorkshire at Bradford under the Criminal Pro- 
cedure Act, 1851, s. 29, and the Prevention of Offences Act, 1851, s. 4, on an 
indictment containing three counts. The first charged him with inflicting grievous 
bodily harm on a person named, the second with unlawfully and maliciously 
cutting and wounding this person, the third with assaulting and occasioning to 
him actual bodily harm. The indictment did not contain any count for a common 
assault. The jury found the accused guilty of a common assault. The chairman 
at quarter sessions refused to receive this verdict, owing to the absence of the 
count for common assault, and told the jury they should re-consider the verdict. 
The jury then returned a verdict of Guilty, and the verdict entered up was ‘“‘guilty 
of occasioning actual bodily harm.’’ The accused was accordingly sentenced. 
The opinion of the Court for Crown Cases Reserved was asked on the question 
whether the verdict of Guilty of a common assault should have been taken, and 
whether it was tantamount to an acquittal, or whether the verdict should stand, 
and the accused should undergo his sentence. The court unanimously decided 
that the verdict of ‘guilty of a common assault’’ should have been taken; that the 
second verdict ought not to have been accepted; that the accused should not have 
to undergo the sentence; and that there had been a mis-trial; and awarded a 
venire de novo to the Court of Sessions. I cannot find in any of the reports of 
this case that there was a single suggestion made that the court were precluded 
from thus awarding a venire de novo by the decision in R. v. Mellor (9). This is, 
I think, a positive decision by a court of great authority that the Court for Crown 
Cases Reserved has jurisdiction where there has been a real mis-trial to award a 
venire de novo, In the present case what is ordered is not a venire de novo in 
so many words but a new trial, but where there has been a mis-trial, and relief 
is demanded as a matter of strict legal right on a point of law, no appeal being 
made to the discretion of the court, there is little if any difference between the 
two. Where in the case of a trial for felony an irregularity occurs which is not 
sufficient to constitute a ground for treating the trial as a mis-trial and the verdict 
a nullity, it may be that a new trial cannot be granted: R. v. Murphy (11). 

In R. v. Dickman (12) Lorp ALVERSTONE expressed an apparently confident 
opinion, after R. v. Mellor (9), R. v. Edmonds (5), and R. v. Fowler (6) had been 
cited to him, that if the defect in the trial complained of was such as to make the 
trial a mis-trial, the Court of Criminal Appeal would have jurisdiction to annul 
the verdict and judgment and to award a venire facias de novo. The decision in 
R. v. Martin (13) does not appear to me to be to any extent irreconcilable with 
the decision in R. v. Yeadon and Birch (10). In R. v. Martin (13) a jury was 
permitted to view the locus in quo where the crime was alleged to have been 
committed. Some of the witnesses accompanying some members of the jury were 
alleged to have conversed with those members, but this allegation was not inquired 
into or ascertained by the judge to be true. It was decided that the court could 
not act on this story, which was mere hearsay, and the conviction was accordingly 
affirmed. The jurisdiction and authority enjoyed by the Court for Crown Cases 
Reserved has, in my opinion, been transferred by the Act of 1878 to the Supreme 


Court of Judicature, and by s. 20 of the Act of 1907 is now vested in the Court 
of Criminal Appeal. 
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In my view, the Court for Crown Cases Reserved had jurisdiction and authority 
where a mis-trial occurred to annul and set aside the verdict found and the judg- 
ment entered up upon it, and as a necessary result demanded in the interest of 
justice, to direct that the accused be tried on the indictment found against him. 
If that be so, there is nothing, I think, in the Act of 1907 to take away or diminish 
in any way that jurisdiction or authority as now vested in the Court of Criminal 
Appeal. This results from the special provision of the Act contained in s. 20 (4), 
to which s. 4 (2) is subject. If this were not so this absurd result would follow— 
that in the case of a mis-trial, which is actually no trial at all, the Court of 
Criminal Appeal would be obliged, when they annulled the conviction in such a 
case, to direct an acquittal of the accused, though they at the same time decided 
that he never had been tried at all. It is unnecessary in this case to decide 
whether the provisions of s. 1 (7) empower the Court of Criminal Appeal to grant 
a new trial in a case in which there has not been a mis-trial. I think the appeal 
fails. LORD DUNEDIN desires me to say that he concurs in the opinion I have 
just read. 


LORD SUMNER.—The statement of counsel who defended the appellant at the 
trial and appeared for him in the court below, shows that in the belief of all 
concerned the appellant was tried at Leicester on an indictment which charged 
him, jointly with David Morton, with the offence for which a conviction was 
recorded against him. In fact there was no such indictment. The judgment of 
the Lord Chief Justice shows that the same view of what had occurred was 
accepted in the Court of Criminal Appeal. So tried, Crane was invalidly tried, 
and the conviction was without authority. I see no ground for thinking that in 
reality there was a valid trial, namely, the trial of the appellant on the separate 
indictment, which had been framed against himself, while at the same time 
another person, Morton, also separately indicted, was being tried in reality 
separately, though to all appearances jointly with Crane, both simultaneously 
undergoing the same procedure before the same jury and sharing in the evidence, 
the speeches, and the summing-up. How the mistake came about does not now 
matter, but it is clear that the appellant purported to have been tried and con- 
victed on an indictment which did not exist. It was a mis-trial, and, in truth, 
no trial at all. All the same, convicted Crane was, and to all appearance convicted 
on an indictment. I think he was so far ‘‘a person convicted on indictment”’ 
within s. 8 of the Criminal Appeal Act, 1907, as to be competent to appeal against 
this conviction to the Court of Criminal Appeal. Were it otherwise, Crane, who 
has never had a legal trial at all though imprisoned under sentence on the strength 
of it, would have to serve his time and apparently be without remedy. If so, it 
must surely follow that his appeal is within the words ‘‘any such appeal” in s. 4, 
and, as there was a miscarriage of justice (for such it is to deprive an accused 
person of the protection given by essential steps in criminal procedure), the court 
was bound to allow his appeal, in the sense of quashing a de facto conviction, 
which was in law a nullity. Therefore, by s. 4 (2), it became the duty of the 
court having quashed the conviction to order a verdict of acquittal, but this duty 
was subject to the special provisions of this Act. 

What are they? With the view that s. 1 (7) and s. 20 (4) are not included 
among them, but that they consist solely of the provisions of 8. 5, I have found 
myself unable to agree. What is subject to the special provisions of the Act is 
the direction which s. 4 (2) gives to the court, if it allows an appeal against con- 
viction. Section 5 provides powers, which the court may exercise in special cases, 
if it does not allow an appeal against conviction, but does not think fit to dismiss 
the appeal, viz., to substitute another sentence or another verdict for that actually 
passed or found, to record a different conclusion from that drawn at the trial from 
a special verdict, and in cases of insanity to substitute detention in an asylum for 
criminal lunatics for the sentence of imprisonment passed at the trial. These are 
not exceptions from or limitations upon the direction to enter a verdict of acquittal, 
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where an appeal against conviction is allowed, and accordingly the provisions of 
s. 5 do not satisfy the initial words of s. 4 (2). These ‘‘special provisions’’ are to 
be sought elsewhere and are, or at least include, s. 1 (7) and s. 20 (4). By s. 1 (7): 
“The Court of Criminal Appeal ... shall . . . have full power to determine, in 
accordance with this Act, any questions necessary to be determined for the purpose 
of doing justice in the case before the court,’’ and after quashing the conviction 
described, the court had next to determine the question, how a man who had not 
been legally tried should now be dealt with. To enter a verdict of acquittal would 
only be ‘‘doing justice,’ if the jury, in cireumstances which made it their duty to 
render some verdict, had rendered a verdict of Guilty, which ought to have been 
one of Not Guilty. If the fact be, as it is here, that the appellant should not 
have been given in charge to the jury as he was, or have been made the subject of 
any verdict at all, but should have had the proceedings stopped at the outset, it 
would not be doing justice to enter a verdict of acquittal in favour of a man who 
was not entitled to be acquitted under the circumstances. Acquittal implies that 
a true legal trial has been had. MHere there has legally been none at all, but only 
the semblance of one, a mis-trial, which does not count. 

The question then arises what is to be done with the appellant for the purpose 
of doing justice? He has been duly committed for trial, and ought to be tried, 
but tried he has not been. Section 1 (7) empowers the court to determine this 
question, and this is one of the special provisions of the Act, whether it be also 
an ancillary or incidental provision or not. It is a special power of the court, and 
the Act specially provides for investing the court with this power. It is true that 
the subsection does not mention the making of orders, but, apart from the point 
that the order appealed from might have stopped at the word ‘‘annulled,’’ and that 
the rest of it might be treated as surplusage, and apart from the effect of s. 20 (4) 
as providing the power to make the actual order required, it seems to me that the 
power of determining questions which have to be determined is equivalent to 
power to state what, in accordance with the Act, is the result and effect of the 
determination. How was this power exercised in this case? It may be that the 
court might have been content to declare that there had been no true trial, leaving 
the appellant, as a person in custody under the warrant of a committing magistrate, 
to take his trial in due course of law. If so, part of the order actually made was 
surplusage, and gave expression to what would have happened, even if it had 
not been expressed. It may be that the residue of the order should be regarded as 
a provision for the benefit of, and probably made at the request of, the appellant, 
for it allowed him bail and properly fixed the time, place, and purpose of his 
surrendering. It is not necessary to express any opinion on these points. 

Another ‘‘special provision’ of the Act is s. 20 (4). Its earlier part specially 
provides for the transference to the Court of Criminal Appeal of the jurisdiction of 
the Court for Crown Cases Reserved, which had already been vested in the judges 
of the High Court by the Judicature Act, 1873, s. 47. The Crown Cases Act, 1848, 
provided for jurisdiction in relation to questions of law arising in criminal trials. 
The remainder of s. 20 (4) of the Act of 1907 refers to the stating of a Case, and 
1s separate from the earlier part, which alone is here material. In my opinion, 
this jurisdiction and authority included an authority to provide for just such a 
case as the present. It is a very necessary authority, which certainly existed 
before 1907, and for its abandonment without anything to take its place no reason 
can be assigned. The Court for Crown Cases Reserved w 
before it, the final tribunal. 
which constituted it, even 


as, in matters coming 
What it decided, on the construction of the Act 
as to its own powers, was subject to no judicial review, 
and became binding upon the subsequent decisions and procedure of the court. 
[ think it clear, in spite of what is said in R. v. Wakefield (4), that the court in 
R. v. Mellor (9) decided by a majority, that it had power, where there had been 
4 mis-trial, to set aside any conviction obtained upon it, and to order a proper trial 
to be had, and this decision was given effect to in R. v. Yeadon and Birch (10) 
Though a majority of the judges affirmed the conviction in R. y. Mellor (9), it will 


A 


B 


C 


E 


H 


H.L.] CRANE v. D.P.P. (Lorp Sumyrr) 33 


be found that. those, who were of opinion that the court could award a venire de 
novo, were actually six, as against five only who declare that there was no such 
power. Some doubt on the matter was expressed subsequently in R. v. Martin 
(13). It was not necessary to the decision, and was, I think, unnecessary alto- 
gether, but I am aware that, after the decision in R. v. Dyson (14), there was a 
good deal of difference of opinion in the profession upon the point. In R. v. 
Dickman (12) Lorp Atversrone, C.J., stated (after examining R. vy. Mellor (9) 
and R. v. Yeadon and Birch (10)) that in his opinion this power had been trans- 
ferred to the Court of Criminal Appeal. Whether the power was to award a 
venire de novo or only to order a trial to be had seems immaterial now. Dit. 
ferences of expression on the point (for I will not call them differences of opinion) 
are to be found in R. v. Mellor (9), but what was ordered in R. v. Yeadon and 
Birch (10) was a venire de novo. In the order made in the present case this term 
is not used. If there be any distinction, it is in favour of affirming the order now 
appealed from. The ‘‘jurisdiction and authority’’ transferred in 1873 and now 
enjoyed by the Court of Criminal Appeal is that which then existed and could not 
then be legally questioned. What opinion your Lordships might now entertain 
on the accuracy of the reasoning of the different judges who gave opinions in R. v. 
Mellor (9) cannot affect the meaning of the Act of 1907, for it transfers an actual 
authority then legally existing, not such authority, be it less or more, as your 
Lordships might have held to exist before 1907, if you could then have been con- 
sulted upon the matter. 

I am, therefore, of opinion that one of the ‘‘special provisions’’ of the Act of 1907 
is to give the Court of Criminal Appeal authority to order the appellant to stand 
his trial, as it did. Section 20 (4) does not merely transfer a power as to pro- 
cedure. It transfers all jurisdiction and authority under the Act of 1848 with 
respect to questions of law arising in criminal trials, and, if such jurisdiction and 
authority lawfully included the making of such an order as that under appeal, I 
think a “‘special provision,’’ within the initial words of s. 4 (2), is to be found 
in s. 20 (4). I also wish to say that I do not agree with the argument for the 
appellant, that the intention of this Act was to give the Court of Criminal Appeal 
in an appeal against conviction a choice only between afiirmation and acquittal. 
No satisfactory explanation consistent with such a view can be given of the words 
“‘Subject to the special provisions of this Act’’ in s. 4 (2), nor can I see in what 
case, on such a construction, any effect can be given to that part of the authority 
of the Court for Crown Cases Reserved, which consisted in the power laid down 
and exercised in R. v. Mellor (9) and R. v. Yeadon and Birch (10). In effect the 
argument would reduce the word ‘‘all’’ in s. 20 (4) to ‘“‘some.’’ On the other 
hand, though the matter does not strictly arise for decision now, I do not wish it 
to be supposed that I think that either s. 1 (7) or s. 20 (4) invests the court with 
power to grant new trials independently of such mis-trials as this case illustrates. 
I think the appeal fails. 





LORD PARMOOR.—The appellant, Crane, was separately indicted for receiving 
stolen goods, and a man, named Morton, was separately indicted for stealing and 
receiving the same goods. Owing to some mistake, which was not discovered until 
the appeal was brought before the Court of Criminal Appeal, Crane and Morton 
were tried together, as though they had been jointly charged in one indictment. 
The result is that Crane was not tried on the indictment, on which he had been 
charged, and the trial is a nullity. I think it is impossible to hold that it is 
within the competency of any criminal court to try a prisoner on an indictment 
which, so far as he is concerned, is non-existent. If the facts had been brought 
to the notice of an assize judge, or a chairman of quarter sessions, before the 
assize or sessions had terminated, the mistake could have been rectified, and 
Crane might have been tried on the separate indictment. No plea of former 
acquittal or former conviction for the same offence could have been effectively 
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raised by him. A trial, void ab initio, cannot result either in acquittal or con- 
viction, and Crane would have stood in the position of an untried prisoner who 
has been neither acquitted nor convicted on the particular offence. 

The question to be decided in the appeal is whether, on an appeal to the Court 
of Criminal Appeal, the order of the court in setting aside and annulling the con- 
viction and judgment on the indictment, and ordering Crane to appear at the next 
quarter sessions to be holden in and for the city of Leicester, there to take his trial 
according to law upon the separate indictment, admitting him in the meantime 
to bail upon his recognisance and the recognisances of two sufficient sureties, 1s an 
order which the court has power to make. The case depends upon the construction 
of the Criminal Appeal Act, 1907. Crane was entitled to appeal under the Act 
as a person against whom a record of conviction stood at the time when he entered 
his appeal. It was argued on behalf of Crane that an appeal against conviction 
necessarily comes within s. 4 of the Act of 1907. Subsection (2) of this section 
enacts that the court shall, subject to the special provisions of the Act, if they 
allow an appeal against conviction, quash the conviction, and direct a judgment 
and verdict of acquittal to be entered. ‘The effect of this provision is to maintain 
as a fundamental principle of the criminal law, that no man should be placed in 
peril twice for the same offence; but, as stated above, Crane has not, in my 
opinion, been in peril and there has only been a form of trial which is void ab initio. 
Subsection (1) of the section enacts that the court in an appeal against conviction 
shall allow the appeal if they think that the verdict of the jury should be set aside 
on the ground that it is unreasonable or cannot be supported having regard to the 
evidence, or that the judgment of the court before whom the appellant was con- 
victed should be set aside upon the ground of a wrong decision of any question of 
law, or that on any other ground there was a miscarriage of justice, and in any 
other case should dismiss the appeal. In a void trial there is neither conviction, 
verdict, nor judgment. Crane, therefore, fails to bring himself within the pro- 
tection of s. 4. 

It was argued on behalf of the Crown that sub-s. (7) of s. 1 authorised the court 
to make the order which they made in this case. It was necessary, in my opinion, 
for the purpose of doing justice in the case before the court, to determine whether 
the conviction and judgment should be regarded as a nullity, and, in the event 
of the court coming to that conclusion, it was their duty so to decide. This covers 
the first portion of the order. I think that the order would be complete if it 
stopped at the word annulled, but that a convenient and proper form has been 
adopted in the direction to the appellant to appear at the next quarter sessions to 
be holden on and before the city of Leicester, there to take his trial according to 
law, and that in the meantime he be admitted to bail. The annulling of the con- 
viction and judgment would in itself leave the appellant liable to be tried on the 
separate indictment, but there is no informality in giving a definite direction. 
The result of the order of the Court of Appeal is in substance the same as the 
result, which would have followed, if the mistake had been discovered before the 
termination of the Leicester Quarter Sessions. 

Counsel who argued the case on behalf of Crane dealt exhaustively with the 
history of criminal law, as affected by writs of error, or a writ of venire de novo. 
Writs of error have been in terms abolished by the Criminal Appeal Act, 1907. 
The writ of venire de novo is said to have been preserved under sub-s. (4) of s. 20. 
If it were necessary to decide this question, I should be prepared to hold that the 
Court of Criminal Appeal had a power of issuing a writ of venire de novo to the 
extent that such power had existed in the Crown Cases Act, 1848. Two relevant 
cases were cited to your Lordships. In R. v. Mellor (9) there was a close division 
of judicial opinion; but in the later case of R. v. Yeadon and Birch (10) a venire 
de novo was granted, although Pottock, C.B., a member of the court, had expressed 
his opinion adversely to the power of the judges, to grant such a writ under the 
Crown Cases Act, 1848, in R. v. Mellor (9). No subsequent case was quoted. 1 
think, however, it is not necessary either to consider the older cases, or to use the 





H.L.] CRANE v. D.P.P. (Lord PARMooR) 35 


technical expression of a venire de novo, when a conviction and judgment on an 
indictment are set aside and annulled by the Court of Criminal Appeal on the 
ground that all the proceedings at the trial were void ab initio. In my opinion, 
the appeal should be dismissed. 


Solicitors: H. W. Clarkson, for Herbert Simpson & Bennett, Leicester; Director 
of Public Prosecutions. 


[Reported by W. I. Rerp, Esq., Barrister-at-Law. |] 


GIBAUD v. GREAT EASTERN RAIL. CO. 


[Court or AppraL (Lord Sterndale, M.R., Scrutton and Younger, L.JJ.), Feb- 
ruary 17, 1921] 


[Reported [1921] 2 K.B. 426; 90 L.J.K.B. 535; 125 L.T. 76; 
37 T.L.R. 422; 65 Sol. Jo. 454] 


Bailee—Railway company—Negligence of servant—Loss of property bailed— 
Condition that bailee ‘‘will not be in any way responsible in respect of” 
certain articles—Liability of bailee. 

By a condition on a cloak room ticket issued at one of the defendant com- 
pany’s railway stations it was provided: ‘‘The company will not be in any 
way responsible in respect of any article deposited the value whereof exceeds 
£5 unless’’ certain conditions were fulfilled. 

Held: the words ‘‘in any way responsible’’ were sufficient to protect the 
defendant company from liability in respect of the loss of an article deposited 
at the station, although such loss was due to the negligence of one of the 
company’s servants. 

Per Scrurron, L.J.: The distinction between words which will protect you 
in the case of negligence and those which will not is a very fine one: Joseph 
Travers & Sons, Ltd. v. Cooper (5), [1915] 1 K.B. 73; but substantially it 
comes to this. Although, if you merely enumerate losses without dealing with 
causes, a condition may not protect you from the consequences of your own 
negligence, if you enumerate causes and suggest that you are free from liability 
for all losses, however caused, that will protect you from your own negligence. 


Notes. Referred: The Cap Palos, post, p. 249; Neilson v. L. & N.W. Rail., 
[1922] All E.R.Rep. 395; Nunan v. Southern Rail., [1923] 2 K.B. 703; Buerger 
v. Cunard S.S. Co., [1925] 2 K.B. 646; The Refrigerant, [1925] P. 180; H. M. F. 
Humphrey, Ltd. v. Baxter, Hoare ¢ Co., [1933] All E.R.Rep. 457; Danneberg v. 
White Sea Timber Trust, Ltd., [1935] All E.R.Rep. 828; Ashby v. Tolhurst, 
[1937] 2 K.B. 242; Bontex Knitting Works, Ltd. v. St. Johns Garage, [1943] 
2 All E.R. 690. 

As to the obligations of a bailee relating to articles put in his custody, see 2 
Haspury’s Laws (3rd Edn.) 114 et seq.; and for cases see 3 Diaest 72 et seq. 


’ 


Cases referred to: 
(1) Lilley v. Doubleday (1881), 7 Q.B.D. 510; 51 L.J.Q.B. 310; WAS Tite eee Le 


46 J.P. 708; 8 Digest 77, 163. | 

(2) Davis v. Garrett (1830), 6 Bing. 716; L. & Webb. 276; 4 Moo. & P. 540; 
8 L.J.0.9.C.P. 253; 130 E.R. 1456; 8 Digest (Repl.) 14, 65. 

(8) Harris v. Great Western Rail. Co. (1876), 1 Q.B.D. 515; 45 1.3.Q.B. 729; 
34 L.T. 647; 40 J.P. 628; 3 Digest 83, 192. 

(4) Handon v. Caledonian Rail. Co. (1880), 7 R. (Ct. of Sess.) 966; 3 Digest 
88, 192 t. 
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(5) Joseph Travers & Sons, Ltd. v. Cooper, [1915] 1 K.B. 73; 83 L.J.K.B. 1787; 
111 L.T. 1088; 30 T.L.R. 703; 12 Asp.M.L.C. 561; 20 Com. Cas. 44, CAs 
3 Digest 74, 140. 

(6) James Morrison & Co., Ltd. v. Shaw, Savill & Albion Co., Ltd., [1916] 2 
K.B. 783; 86 L.J.K.B. 97; 115 L.T. 508; 82 T.L.R. 712; 61 Sol. Jo. 9; 
13 Asp.M.L.C. 504, C.A.; 8 Digest (Repl.) 22, 123 


Also referred to in argument : 

Parker v. South Eastern Rail. Co. (1877), 2 C.P.D. 416; 46 L.J.Q.B. 768; 36 
L.T. 540; 41 J.P. 644; 25 W.R. 564, C.A.; 8 Digest (Repl.) 141, 909. 

Hood v. Anchor Line (Henderson Brothers), [1918] A.C. 837; 87 L.J.P.C. 156; 
119 L.T. 684; 34 T.L.R. 550; 62 Sol. Jo. 680, H.L.; 8 Digest (Repl.) 115, 
743. 

Richardson, Spence & Co. and Lord Gough S.S. Co. v. Rowntree, [1894] A.C. 
217; 63 L.J.Q.B. 283; 70 L.T. 817; 58 J.P. 493; 10 T.L.R. 335; 7 Asp.M.L.C. 
482; 6 R. 95, H.L.; 8 Digest (Repl.) 114, 737. 

Van Toll v. South Eastern Rail. Co. (1862), 12 C.B.N.S. 75; 31 L.J.C.P. 241; 
6 L.T. 244; 8 Jur.N.S. 1213; 10 W.R. 578; 142 E.R. 1071; 8 Digest (Repl.) 
141, 903. 

Pratt v. South Eastern Rail. Co., [1897] 1 Q.B. 718; 66 L.J.Q.B. 418; 76 L.T. 
465; 45 W.R. 503; 13 T.L.R. 326, D.C.; 8 Digest (Repl.) 141, 905. 

Skipwith v. Great Western Rail. Co. (1888), 59 L.T. 520; 4 T.L.R. 589, D.C.; 
8 Digest (Repl.) 142, 910. 

Acton v. Castle Mail Packets Co., Ltd. (1895), 73 L.T. 158; 11 T.L.R. 518; 8 
Asp.M.L.C. 73; 1 Com. Cas. 135; 8 Digest (Repl.) 139, 899. 

Henderson v. Stevenson (1875), L.R. 2 Sc. & Div. 470; 82 L.T. 709; 39 J.P. 
596, H.L.; 8 Digest (Repl.) 139, 898. 

Watkins v. Rymill (1883), 10 Q.B.D. 178; 52 L.J.Q.B. 121; 48 L.T. 426; 47 
J.P. 857; 31 W.R. 337, D.C.; 3 Digest 85, 198. 


Appeal by the plaintiff from an order of a Divisional Court of the King’s Bench 
Division (Bray and Sankey, JJ.) reversing a decision of the City of London Court. 


The facts appear in their Lordships’ judgments. 


Schwabe, K.C., and Fortune for the plaintiff. 
Disturnal, K.C., and Bruce Thomas for the defendants. 


LORD STERNDALE, M.R.—The plaintiff claims in respect of the loss of a 
bicycle which he took to the Enfield Town station of the defendants’ railway. He 
gave it to a junior clerk, and he asked the junior clerk whether he should take it 
into the booking office. As at many small stations, the booking office was used as 
the cloak room of the station. There was no regular cloak room as there is at the 
big termini in London. The junior clerk said: ‘‘No, it does not matter; leave it 
where it is,’’ and it was left near the booking-office door. From there the bicycle 
must have been stolen, because when the plaintiff came to apply for it again it 
was not to be found, and nobody knows anything about it from that day to this. 
The defendants relied upon a cloak room ticket which was given to the plaintiff 
when he left the bicycle and which contained this condition : 


“The company will not be in any way responsible in respect of any article 
deposited the value whereof exceeds £5, unless at the time of deposit the 
true value and nature of article shall have been declared and 1d. per £1 sterling 
of declared value be paid for each day or part of a day in addition to the 


ordinary cloak room charges. For further conditions and scale of charges, see 
back of this ticket.’’ 


There followed a scale of charges for a ver 


e | y large number of things and a great 
variety of things, 


and they include articles like ice-cream carts, street organs, 
street pianos, side-cars, and various other large things which would not naturally 
go into the ordinary booking office. Then there followed this condition : 


H 
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‘The company will not be responsible for articles left by passengers at the 
station unless the same be duly registered, and a ticket given in exchange. 
Articles will not be given up unless the ticket issued in respect thereof is 
surrendered to the company or alternatively satisfactory evidence of ownership 
is adduced and a proper indemnity is signed by the claimant. Delivery of 
any article shall acquit the company from all further claims in respect of it.”’ 


Another condition runs thus: 


‘‘Depositors are not permitted access to any article deposited in the cloak 
room for the purpose of securing a portion thereof; the article will only be 
released as a whole and if re-deposited a further charge will be made and a 
new ticket issued in exchange.”’ 


The plaintiff says that this was a contract to keep in the cloak room—in the present 
case the booking office—and in that alone. It seems that there was a bicycle shed 
at the side of the platform where bicycles were kept, but that was probably used 
chiefly for bicycles left just for the day. The plaintiff's contention is that the 
contract of bailment was to keep the bicycle in the cloak room, and if it were kept 
somewhere else, no condition can apply at all because there is a breach of the 
contract of bailment. 

With the principle that is stated there, of course, I quite agree. That has been 
Jaid down in the well-known case of Lilley v. Doubleday (1), and also in Davis v. 
Garrett (2), and a number of other cases, and I shall accept, of course, the 
proposition that, if a bailee has been acting in breach of his bailment, he cannot 
rely upon the conditions as intended only to protect him in the fulfilment of his 
duty as bailee. The question, however, is whether that was the contract in the 
present case. The learned judge of the City of London Court and both the judges 
of the Divisional Court were of opinion that the present case was governed by 
Harris v. Great Western Rail. Co. (3). There the majority of the court, MeLLor 
and Buacksurn, JJ.—although there was a finding of loss by negligence—held that 
the company were protected against liability for loss of an article deposited like 
this, not in the cloak room, but in another part of the station, and they so held 
on the ground that there was no contract necessarily to keep the article in the 
cloak room, but that it was only a contract to keep and take reasonable care to 
keep safely. We are asked, first, to distinguish that case, and, secondly, if we 
cannot distinguish it, to overrule it. I think that there is no possibility of dis- 
tinguishing it in any way in the plaintiff’s favour and to say that the contract in 
the present case did not contain anything like the expression which, in that case, 
was held to mean that the contract was not to keep in the cloak room and in the 
cloak room only. The conditions which I have read seem to contemplate in the 
case of some articles at any rate which are mentioned on the back that there would 
be a keeping not in the booking office because it would be impossible to keep such 
articles there. Also, the second condition speaks of non-liability, not for articles 
left in the booking office, but for articles left at the “‘station,’’ unless a ticket is 
taken for them. That seems to me to distinguish the present case entirely from 
the Scottish case which was cited to us of Handon v. Caledonian Fail. Co. (A), 
because there the condition expressly applied on the face of it only to articles that 
were put in the cloak room or in the warehouse, and not to articles which were 
put not in the cloak room nor in any place that could be called a warehouse. ee 

Therefore, I do not think that Harris v. Great Western Rail. Co. (3) is dis- 
tinguishable in favour of the plaintiff. The question, I repeat, is whether we are 
prepared to overrule it, and to overrule it in a case where, in my opinion, the 
contract is very much more favourable to the defendants than it was in that case. 
I am not prepared to do so. Harris v. Great Western Rail. Co. (8) has stood for 
something like forty-five or forty-six years. There is nothing to show that it has 
ever been considered not to be good law. But as I have observed already, it is 
enough to say that in the present case the contract is much more favourable to the 
defendants, and there is much less reason to say that this was a contract to keep 


38 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


in the cloak room and nowhere else, than there was in Harris v. Great Western 
Rail. Co. (3). I think that the contract here was the contract described by 
Buackpurn, J., in Harris v. Great Western Rail. Co. (3), when he said : 


“T yead the contract as being to keep safely, that is, with reasonable and 
proper care, in any way which to the defendants seemed best, and to deliver 
up the goods on the production of the ticket if brought at the proper office 
hours to the cloak room. I do not think that depositing the luggage in the 
vestibule would have been any breach of contract if the defendants had taken 
reasonable precautions to protect the luggage while placed in the vestibule 
from danger, as, for instance, by leaving a competent person to stand sentry 
over it till it was convenient to remove it to a more secure place.”’ 


If the defendants had done this, the question, no doubt, would not have arisen 
because the bicycle would not have disappeared. But it is not an unfair way of 
testing what the contract was to ask this: Would it have been a breach of contract 
if the defendants had put a sentry to stand over the bicycle instead of leaving it 
in the vestibule? If the contract was to deposit the article in the booking office 
and nowhere else, that would be a breach whether any damage followed from it 
or not. In my opinion, it clearly would not have been a breach, and, therefore, 
I think the plaintiff's contention fails on that ground. 

But there is another ground. It is said that, however that may be, there is in 
the present case a finding of the learned judge of the City of London Court that the 
defendants’ servants were negligent in the keeping of the bicycle even in the 
vestibule. I do not think that there is such a finding. Whether the learned judge 
would have found it is another matter. It is quite true that he uses the 
expression : 


“The inference of fact which I draw therefrom is that by reason of lack of 
due care on the part of company in allowing the bicycle to be in the booking 
hall it was stolen.”’ 


I think that the whole of that rests on the learned judge’s view which he expressed 
that, if not bound by Harris v. Great Western Rail. Co. (8), he would have held 
that to be a contract to keep in the booking office, and, therefore, if that was the 
contract, then there would be a lack of due care in keeping it anywhere else. I do 
not think that there is any finding that, assuming the contract to be that which 
I have said it is, in my opinion, and that which was said by BLacxsurn, J., to 
be the contract in Harris v. Great Western Rail. Co. (8), the defendants’ servants 
were guilty of negligence. But when this condition is looked at, it is seen that 
it runs thus: ‘‘The company will not be in any way responsible in respect of any 
article deposited.’’ They could not be liable except for negligence. Therefore, 
unless this condition protects them from the negligence of their servants it protects 
them from nothing. That would be of itself a considerable reason for reading it 
so as to cover any negligence. It seems to me, however, that there are a great 
many cases in which words like those in the present case have been held to cover 
any sort of liability. ‘‘Howsoever caused’’ are the words mentioned in Joseph 
Travers & Sons, Ltd. v. Cooper (5), to which reference has been made during the 
argument. The distinction is a thin one. It is so stated by Lorp Pamumore in 
Joseph Travers & Sons, Ltd. v. Cooper (5). It seems to me that the effect of the 
words ‘‘in any way responsible’ is very much the same as ‘‘for anything howsoever 
caused."’ Therefore, from any point of view, I think that the defendants are 


or by this condition and that this appeal fails and must be dismissed with 
costs. 


SCRUTTON, L.J.—The plaintiff took his bicycle to the Enfield Town station 
of the Great Eastern Railway Co. for deposit and safe custody. He gave it to the 
clerk in the booking office. The clerk said, ‘‘Leave it where it is,’’ and it was left 
where it was, close to the door of the booking office, and when he went to fetch it 
away 1f was not to be found. He thereupon sued the Great Eastern Railway Co., 
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who pleaded that they were excused from liability by the conditions on the cloak 
room ticket. Certain points were argued in the court below, which have not been 
argued here. An attempt was there made to show that the plaintiff was not bound 
by the conditions on the ticket or that he was only bound by such conditions on 
the ticket as were reasonable. These points were not argued here. The point that 
was argued here was that the plaintiff was not bound by those conditions relieving 
the company from liability because the company had not kept the bicycle in the 
place in which they had contracted to keep it. ; 

It is a fairly well-known principle—and Lilley v. Doubleday (1) is perhaps the 
best illustration of it—that if you undertake to do a thing in a certain way or to 
keep a thing in a certain place with certain conditions protecting it, and you have 
broken the contract by not doing the thing contracted for in the way contracted for 
or not keeping the article in the place in which you have contracted to keep it, you 
cannot rely on the conditions which were only intended to protect you if you 
carried out the contract in the way in which you had contracted to do it. In 
Lilley v. Doubleday (1) the defendant contracted to warehouse certain goods at the 
main warehouse. He warehoused part of them at another place, and, without 
negligence on his part, they were lost from the other place. It was held that, 
though he would have been protected if the goods had been lost without negligence 
in the place where he contracted to keep them, he lost that protection when he 
warehoused them in a place where he had not contracted to keep them. Lilley v. 
Doubleday (1) and Davis v. Garrett (2), which was also mentioned, were approved 
by this court in James Morrison & Co., Ltd. v. Shaw, Savill & Albion Co., Ltd. 
(6), when it was said that Lilley v. Doubleday (1) and Davis v. Garrett (2) laid 
down the true principle. As the accident occurred at the time and place when it 
did, the ship being then on her deviating course, the shipowner was responsible 
unless he could show that the loss or damage would have occurred if she had been 
on her proper course for London. 

The first question, then, to be decided in the present case is whether there is a 
contract on this cloak room ticket to keep the bicycle in any named place or is 
the contract merely to keep it with reasonable care. The contract runs thus: 
‘‘Received to be delivered to the person presenting this ticket,’’ and though cloak 
room is mentioned twice in the conditions it is never mentioned in connection with 
the place where the thing is to be kept. The only mention of place is at the 
‘station.’ The conditions are described as ‘‘conditions upon which articles are 
accepted for deposit’’ without stating where. The articles themselves that can be 
kept are of such a nature that anyone would be very much astonished to find in a 
cloak room many bass viols, bath-chairs, harps, ice-cream carts, street organs, 
street pianos, sewing machines, side-cars, washing machines, or articles the length, 
girth, and width of which exceed 25 ft. You would not be able to put many of 
them into an ordinary suburban booking office. When one comes to consider the 
nature of the contract as here expressed, I entirely agree with the view which, in 
_ Harris v. Great Western Rail. Co. (8), Buacksurn, J., took of a contract which 
was much more favourable to the owner of the goods. I read the contract as 
being to take reasonable care of luggage, and to be responsible for any loss occa, 
sioned by want of care with in effect a proviso that, inasmuch as the remuneration 
is very small and the loss may be very great, the railway company will not be in 
any way responsible for the loss if the goods exceed £5 in value, unless the value 
is declared and paid for. That appears to me to be an eminently reasonable clause 
_that if for the small sum of 2d. you are going to put a responsibility on the 
railway company for keeping an article of considerable value which they are not 
bound to keep for you, you should say if the value exceeds a certain amount and 
pay more in respect of it, and if you do not tell them the value and pay for it, they 
will not be liable. 

The last point that is raised—I am not sure that it was raised in the court 
below, but it has gradually emerged in the course of this appeal—is this. It is 
said that there may be a clause exempting the railway company, but it is not a 
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clause exempting them from liability for their own negligence because the courts A 
are slow unless clear words are used to protect a man from the consequences of 
his own negligence or the negligence of his servants. I do not propose to go 
through the distinctions which have been stated in this court in Joseph Travers & 
Sons, Ltd. v. Cooper (5) because the court said the distinction was a very fine one. 
But substantially it comes to this. Although, if you merely enumerate losses 
without dealing with causes, such a clause may not protect you from the conse- 
quences of your own negligence, if you enumerate causes and suggest that you are 
free from liability for all losses, however caused, that will protect you from your 
own negligence. The words that are held to protect are: ‘‘Under any circum- 
stances whatsoever,’’ ‘‘In any circumstances,’’ ‘‘Under any circumstances,’’ or 
‘‘Any injury however caused.’’ When I read the clause in the present case, “‘will 
not be in any way responsible,’’ and remember that the liability of the railway C 
company was for negligence—that is to say, for not using reasonable care—it 
seems to me that those words are clearly sufficient to protect the company. 
Particularly is that so in a case where it is eminently reasonable that they should 
be protected if the man who deposits property of large value has not taken the 
trouble to pay the company for the increased value which he is leaving with them. 
For these reasons I think that this appeal should be dismissed. D 


YOUNGER, L.J.—I am of the same opinion. 
Appeal dismissed. 
Solicitors: Henry Boustred € Son; Thomas Chew. 


[Reported by EK. A. Scratcutey, Esq., Barrister-at-Law.] 


Re POLEMIS AND FURNESS, WITHY & CO., LTD. 


[Court or Apprat (Bankes, Warrington and Scrutton, L.JJ.), July 7, 8, 15, 1921] 


[Reported [1921] 3 K.B. 560; 90 L.J.K.B. 1853; 126 L.T. 154; 
37 T.L.R. 940; 15 Asp.M.L.C. 398; 27 Com. Cas. 25] 


Negligence—Exclusion of liability for—Need of clear words—Damages—Direct 
consequence of negligent act—Damage not reasonably to be anticipated. 

By a clause in a charterparty ‘‘loss or damage from fire on board” was 
mutually excepted from liability. During the currency of the charter the ship Ff 
was destroyed by a fire which arose when, through the negligence of the 
charterers’ servants while discharging, a board fell from some staging into the 
hold and there came into contact with some substance with the result that a 
spark was caused which ignited petrol vapour in the hold. 

Held: (i) in the absence of clear words in the exception clause excluding 
liability for negligence the clause did not protect the charterers against liability I 
for the negligence of their servants; (ii) when once that negligence had been 
established it was immaterial that a reasonable person ould not have 
anticipated the damage which occurred, and the question whether damages 
for the loss of the ship were recoverable from the charterers depended only 


on the answer to the question whether th : 
s at loss was tl 
of the negligent act. was the direct consequence 


Notes. Considered: Hambrook v Stoke 
os : swe kes, [1924] All E.R. Rep. 110; Best v. 
Samuel Fox & Co., [1950] 2 All E.R. 798; Jones v. Livox Quarries, Ltd., [1952] 2 
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A Q.B. 608. Referred to: Adelaide S.S. Co. v. R., [1923] 1 K.B. 59; Harnett v. Bond, 
[1924] 2 K.B. 517; Britannia Hygienic Laundry Co. v. Thornycroft (1925), 94 
L.J.K.B. 858; Fagan v. Green and Edwards, [1925] All E.R.Rep. 266; Compania 
Mexicana De Petroles El Aguila v. Essex Transport and Trading Co., [1929] 
All E.R.Rep. 589; The Edison, [1933] All E.R.Rep. 144; Liesbosch S.S. Owners 
v. Edison S.S. Owners, [1933] A.C. 449; Haynes v. Harwood & Son, [1934] 

B All E.R.Rep. 103; Domine v. Grimsdall, [1937] 2 All E.R. 119; Hay (or Bourhill) 
v. Young, [1943] A.C. 92; Duncan v. Cammell Laird, Ltd., Craven v. Cammell 
Laird, Lid. (1944), 171 L.T. 186; King v. Phillips, [1952] 2 All E.R. 459. 

As to agreements excluding liability and the measure of damages for negligence, 
see 28 Hatsspury’s Laws (8rd Edn.) 86, 87 (and cases there cited), 96-106; and 
for cases see 36 Dicest (Repl.) 84-88, 199-204. 


Cases referred to: 
(1) Rigby v. Hewitt (1850), 5 Exch. 240; 19 L.J.Ex. 291; 155 E.R. 103; 15 
L.T.O.S. 185; 36 Digest (Repl.) 33, 151. 
(2) Greenland v. Chaplin (1850), 5 Exch. 243; 19 L.J.Ex. 293; 15 L.T.0O.S. 185; 
155 E.R. 104; 36 Digest (Repl.) 33, 155. 
D_ (8) Smith v. London and South Western Rail. Co. (1870), L.R. 6 C.P. 14; 40 
L.J.C.P. 21; 23 L.T. 678; 19 W.R. 230, Ex. Ch.; 36 Digest (Repl.) 87, 184 
(4) Cory & Son, Ltd. v. France, Fenwick ¢ Co., Ltd., [1911] 1 K.B. 114; 80 
L.J.K.B. 341; 103 L.T. 649; 27 T.L.R. 18; 55 Sol. Jo. 10; 11 Asp.M.L.C. 
499, C.A.; 26 Digest (Repl.) 239, 1830. 
(5) H.M.S. London, [1914] P. 72; 83 L.J.P. 74; 109 L.T. 960; 30 T.L.R. 196; 
E 12 Asp.M.L.C. 405; 17 Digest (Repl.) 116, 283. 
(6) Weld-Blundell v. Stephens, [1920] A.C. 956; 89 L.J.K.B. 705; 123 L.T. 
593; 36 T.L.R. 640; 64 Sol. Jo. 529, H.L.; 36 Digest (Repl.) 201, 1064. 
(7) Burrows v. March Gas Co. (1872), L.R. 7 Exch. 96, Ex. Ch.; 26 L.T. 318; 
36 Digest (Repl.) 34, 156. 
(8) Hill v. New River Co. (1868), 9 B. & S. 803; 18 L.T. 855; 36 Digest (Repl.) 
F 39, 190. 
(9) Blyth v. Birmingham Waterworks Co. (1856), 11 Exch. 781; 25 L.J.Ex. 212; 
26 L.T.O.S. 261; 20 J.P. 247; 2 Jur.N.S. 333; 4 W.R. 294; 156 E.R. 1047; 
86 Digest (Repl.) 5, 1. 
(10) Sharp v. Powell (1872), L.R. 7 C.P. 253; 41 L.J.C.P. 95; 26 L.T. 486; 20 
W.R. 584; 36 Digest (Repl.) 36, 173. 
‘G (11) Steinman & Co. v. Angier Line, [1891] 1 Q.B. 619; 60 L.J.Q.B. 425; 64 L.T. 
613; 389 W.R. 392; 7 T.L.R. 398; 7 Asp.M.L.C. 46, C.A.; 41 Digest 421, 
2639. 
(12) London Joint Stock Bank v. Macmillan and Arthur, [1918] A.C. 777; 88 
L.J.K.B. 55; 119 L.T. 387; 34 T.L.R. 509; 62 Sol. Jo. 650, H.L.; 3 Digest 
233, 644. 


H Also referred to in argument: 


Dunham v. Clare, [1902] 2 K.B. 292; 71 L.J.K.B. 683; 86 L.T. 751; 66 J.P. 
612; 50 W.R. 596; 18 T.L.R. 645; 4 W.C.C. 102, C.A.; 34 Digest 341, 2759. 
Re London, Tilbury and Southend Rail. Co. and Gower’s Walk Schools Trustees 
(1889), 24 Q.B.D. 826; 62 L.T. 806; 88 W.R. 343; sub nom. Re Gower’s 
I Walk Schools Trustees and London, Tilbury and Southend Rail. Co., 59 
L.J.Q.B. 162; 6 T.L.R. 120, C.A.; 11 Digest (Repl.) 155, 307. 
Clark v. Chambers (1878), 3 Q.B.D. 327; 47 L.J.Q.B. 427; 88 L.T. 454; 42 J.P. 
438; 26 W.R. 613; 36 Digest (Repl.) 31, 135. ete 
Scott v. Shepherd (1773), 2 Wm. Bl. 892; 3 Wils. 403; 96 E.R. 525; 36 Digest 
(Repl.) 23, 100. : 

Baxter’s Leather Co. v. Royal Mail Steam Packet Co., [1908] 2 K.B. aid 17 
L.J.K.B. 988; 99 L.T. 286; 24 T.L.R. 537; 11 Asp.M.L.C. 98; 14 Com. Cas. 
46, C.A.; 41 Digest 496, 3247. 
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Chartered Bank of India, Australia and China v. British India Steam Navigation 
Co., Ltd., [1909] A.C. 869; 78 L.J.P.C. 111; 100 L.T. 661; 25 T.L.R. 480; 
58 Sol. Jo. 446; 11 Asp.M.L.C. 245, P.C.; 41 Digest 538, 3653. 

Appeal by charterers from an order of SANKEY, J., on an award in the form of 
a Special Case. 

By a charterparty of February, 1917, Polemis and Boyazides, the owners, char- 
tered the ship to Furness, Withy & Co., Ltd., for the period of the duration of the 
war and at charterers’ option up to six months afterwards from the day she was 
placed at the charterers’ disposal ready to load in the port of Cardiff. By cl. 3 the 
owners were to provide and pay for all the provisions and wages of the captain, 
officers, engineers, firemen, and crew, insurance of the vessel (war risks excepted), 
and also all the engine room stores, and to maintain her in a thoroughly efficient 
state in hull and machinery for ordinary cargo service. By cl. 4 the charterers were 
to provide and pay for the coals, fuel, port charges, pilotages, agencies, commissions, 
and all other charges whatsoever, except those before stated. By cl. 5, the 
charterers were to pay for the use and hire of the vessel at the rate of £9,572 16s. 
per calendar month commencing on the day of delivery as above with a clean and 
clear hold, 


“hire to continue from the time specified for commencing the charter until 
the hour of her re-delivery to owners (unless lost) at a port in the United 
Kingdom or continent in same good order and condition as when delivered to 
them fair wear and tear excepted.” 


By cl. 21: 


“The act of God, the King’s enemies, loss or damage from fire on board in 
hulk or craft, or on shore, arrest and/or restraint of princes, rulers, and 
people, collision, any act, neglect, or default whatsoever of pilot, master, or 
crew in the management or navigation of the ship, and all and every of the 
dangers and accidents of the seas, canals, and rivers, and of navigation of 
whatever nature or kind always mutually excepted.”’ 


During the currency of the charterparty the ship was destroyed by fire. The 
owners contended that the charterers were liable for her loss; that fire caused by 
negligence was not an excepted peril; and that the ship was lost by the negligence 
of the stevedores, who were the charterers’ servants, in letting a sling strike a 
board, knocking it into the hold, and thereby causing a spark which set fire to 
the petrol vapour and destroyed the ship. The charterers contended that fire, 
however caused, was an excepted peril; that there was no negligence for which 
they were responsible; and that the danger and/or damage were too remote—i.e., 
no reasonable man would have foreseen danger and/or damage of this kind result- 
ing from the fall of the board. The arbitrators made the following findings of fact : 


‘‘(a) That the ship was lost by fire. (b) That the fire arose from a spark 
igniting petrol vapour in the hold. (c) That the spark was caused by the 
falling board coming into contact with some substance in the hold. (d) That 
the fall of the board was caused by the negligence of the Arabs (other than 
the winchman) engaged in the work of discharging. (e) That the said Arabs 
were employed by the charterers or their agents the Cie Transatlantique on 
behalf of the charterers, and that the said Arabs were the servants of the 
charterers. (f) That the causing of the spark could not reasonably have been 
anticipated from the falling of the board, though some damage to the ship 
might reasonably have been anticipated. (g) There was no evidence before us 
that the Arabs chosen were known or likely to be negligent. (h) That the 
damages sustained by the owners through the said accident amount to the sum 
of £196,165 1s. 11d. as shown in the second column of the schedule thereto.”’ 

Sankey, J., affirmed the award. The charterers appealed. 
R. A. Wright, K.C., and S. L. Porter for the charterers. 
MacKinnon, K.C., and Dumas for the shipowners. 
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July 15. The following judgments were read. Cur. adv. vult. 


BANKES, L.J.—By a time charterparty, dated Feb. 21, 1917, the respondents 
chartered their vessel to the appellants. The vessel was employed by the charterers 
to carry a cargo to Casablanca in Morocco. The cargo included a quantity of 
benzine oy petrol in cases. While discharging at Casablanca a heavy plank fell 
into the hold in which the petrol was stowed, and caused an explosion, which set 
fire to the vessel and completely destroyed her. The owners claimed the value of 
the vessel from the charterers, alleging that the loss of the vessel was due to the 
negligence of the charterers’ servants. The charterers contended that they were 
protected by the exception of fire contained in cl. 21 of the charterparty, and they 
also contended that the damages claimed were too remote. The claim was referred 
to arbitration, and the arbitrators stated a Special Case for the opinion of the court. 
[His Lordship read the arbitrators’ findings and said that they stated the damages 
as £196,165 1s. 11d.] 

These findings are, no doubt, intended to raise the question whether the view 
taken, or said to have been taken, by Pottock, C.B., in Rigby v. Hewitt (1) (5 
Exch. at p. 248) and Greenland v. Chaplin (2) (5 Exch. at p. 248), or the view taken 
by CHANNELL, B., and Biackpurn, J., in Smith v. London and South Western 
Rail. Co. (38) (L.R. 6 C.P. at p. 21), is the correct one. The doubt which I have 
indicated in reference to what Pottocx, C.B., really said is due to the fact that, 
as reported in the Law Journat (19 L.J.Ex. at p. 295), the Chief Baron does not use 
the words on which reliance is placed and which were quoted with approval by 
VaucHan Wiiuiams, L.J., in Cory v. France (4) ({1911] 1 K.B. at p. 122). 
Assuming the Chief Baron to have been correctly reported in the ExcHrQurer 
Reports, the difference between the two views is this. According to the one view, 
the consequences which may reasonably be expected to result from a particular act 
are material only in reference to the question whether the act is or is not a 
negligent act; according to the other view, those consequences are the test whether 
the damages resulting from the act, assuming it to be negligent, are or are not 
too remote to be recoverable. Sm F. Pottock in his Law or Torts (11th Edn., 
pp. 39, 40) refers to this difference of view, and calls attention to the fact that the 
late Mr. Brven, in his book on NEGLicENce, supports the view founded on Smith 
v. London and South Western Rail. Co. (8). In two recent judgments dealing 
with the question, the view taken by the court in Smith v. London and South 
Western Rail. Co. (3) has been adopted—namely, by the late President (Sir 
Samuet Evans) in H.M.S. London (5) ({1914] P. at p. 76), and by Lorp Sumyer in 
Weld-Blundell vy. Stephens (6) ([1920] A.C. at p. 983). In the former case the 
President said : 

“The court is not concerned in the present case with any inquiry as to the 

chain of causes resulting in the creation of a legal liability from which such 

damages as the law allows would flow. The tortious act—i.e., the negligence 
of the defendants, which imposes upon them a liability in law for damages—is 
admitted. This gets rid at once of an element which requires consideration 
in a chain of causation in testing the question of legal liability—namely, the 
foresight or anticipation of the reasonable man. In Smith v. London and 

South Western Rail. Co. (8) CHANNELL, B., said : 

‘Where there is no direct evidence of negligence, the question what a 
reasonable man might foresee is of importance in considering the question 
whether there is evidence for the jury of negligence or not . . . but when it 
has been once determined that there is evidence of negligence, the person 
guilty of it is equally liable for its consequences, whether he could have 
foreseen them or not.’ 

And Bracksurn, J., in the same case said: 

‘What the defendants might reasonably anticipate is only material with 
reference to the question, whether the defendants were negligent or not, and 
cannot alter their liability if they were guilty of negligence.’ Ee 
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After referring to the various phrases used in connection with remoteness of A 


damages he said : 

“But it must be remembered, to use the words of a well-known American 
author (Srpawick), that ‘the legal distinction between what is proximate and 
what is remote is not a logical one, nor does it depend upon relations of time 
and space; it is purely practical, the reason for distinguishing between the 
proximate and remote causes and consequences being a purely practical one’; 
and again, to use the words of an eminent English jurist (Srr F. Potxock, 
11th Edn., pp. 35, 36), ‘In whatever form we state the rule of ‘‘natural and 
probable consequences,’’ we must remember that it is not a logical definition, 
but only a guide to the exercise of common sense. The lawyer cannot afford 
to adventure himself with philosophers in the logical and metaphysical con- 
troversies that beset the idea of cause.’ ”’ 


In the latter case—Weld-Blundell v. Stephens (6)—Lorp Sumner said : 


‘‘What are ‘natural, probable and necessary’ consequences? Everything that 
happens happens in the order of nature and is therefore ‘natural.’ Nothing 
that happens by the free choice of a thinking man is ‘necessary,’ except in the 
sense of predestination. To speak of ‘probable’ consequence is to throw every- 
thing upon the jury. It is tautologous to speak of ‘effective’ cause, or to say 
that damages too remote from the cause are irrecoverable, for an effective 
cause is simply that which causes, and in law what is ineffective or too remote 
is not a cause at all. I still venture to think that direct cause is the best 
expression. Proximate cause has acquired a special connotation through its 
use in reference to contracts of insurance. Direct cause excludes what is 
indirect, conveys the essential distinction, which causa causans and causa 
sine qua non rather cumbrously indicate, and is consistent with the possibility 
of the concurrence of more direct causes than one, operating at the same time 
and leading to a common result as in Burrows v. March Gas and Coke Co. (7) 
and Hill v. New River Co. (8). As, however, these different epithets and 
formule are used almost indiscriminately, something more must be done than 
to choose an epithet which has been used in a decided case. It is necessary 
to consider whether the facts of the case cited raise a question of causation 
belonging to the same category as that under discussion. The crux of the 
present question is the intervention of Mr. Hurst between the respondent and 

Messrs. Comins and Lowe. Further, no want of care has to be proved here 

against the respondent, for he accepts the decision that he broke his contract 

by his partner’s omission to be careful, though not by any deliberate, in- 
tentional, or wanton breach. This at once makes it possible to lay aside large 

classes of authorities. What a defendant ought to have anticipated as a 

reasonable man is material when the question is whether or not he was guilty 

of negligence, that is, of want of due care according to the circumstances. 

This, however, goes to culpability, not to compensation : Blyth v. Birmingham 

Waterworks (9); Smith v. London and South Western Rail. Co. (3), per 

Bracksurn, J. Again, what ordinarily happens, or may reasonably be expected 

to happen, is material where a mere series of physical phenomena has to be 

investigated and the remoteness of the damage or the reverse is to be decided 
accordingly. Such a case is Sharp v. Powell (10), unless indeed it be regarded 
as a decision on negligence or no negligence. At any rate it is not this case.”’ 

In the present case the arbitrators have found as a fact that the falling of the 
plank was due to the negligence of the defendants’ servants. The fire appears to 
me to have been directly caused by the falling of the plank. In these cireum- 
stances I consider that it is immaterial that the causing of the spark by the 
falling of the plank could not have been reasonably anticipated. The charterers’ 
junior counsel sought to draw a distinction between the anticipation of the extent 
a aie from a negligent act, and the anticipation of the type of 

amage resulting from such an act. He admitted that it could not lie in the 
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mouth of a person whose negligent act had caused damage to say that he could not 
reasonably have foreseen the extent of the damage, but he contended that the 
negligent person was entitled to rely upon the fact that he could not reasonably 
have anticipated the type of damage which resulted from his negligent act. I do 
not think that the distinction can be admitted. Given the breach of duty which 
constitutes the negligence, and given the damage as a direct result of that negli- 
gence, the anticipations of the person whose negligent act has produced the damage 
appear to me to be irrelevant. I consider that the damages claimed are not too 
remote. 

The other point relied upon by the charterers was that, the damage having been 
caused by fire, they were protected by cl. 21 of the charter. To this it was replied 
that the clause had no application in the case of a fire caused by the negligence of 
the charterers’ servants. I see no reason why a different rule of construction of 
this exception contained in the charterparty should be adopted in the case of the 
charterer than would undoubtedly be adopted in the case of the shipowner. In 
the case of the latter clear words would be required excluding negligence. No 
such words are found in this clause. Neither shipowner nor charterer can, in my 
opinion, under this clause claim to be protected against the consequences of his 
own negligence. For these reasons I think that the appeal fails. 





WARRINGTON, L.J.—A ship owned by the respondents was destroyed by fire 
while under a time charter to the appellants. The owners claimed as damages the 
value of the ship and some incidental expenses. The charterers disputed the claim 
and the matter was referred to arbitrators, who made their award in the form of 
a Special Case in favour of the owners, subject, of course, to the opinion of the 
court. The only question for the court is whether on the findings of the arbitrators 
as to facts they were justified in law in making an award in favour of the ship- 
owners. Sankey, J., has held that they were so justified. The charterers appealed. 

The accident happened in the port of Casablanca, in Morocco, to which the ship 
had been directed by the charterers with a cargo which included cases of benzine 
and/or petrol stored in No. 1 hold. These cases had leaked on the voyage and 
there was a considerable quantity of petrol vapour in the hold. Arab stevedores 
employed by the charterers were engaged in shifting certain cargo in the hold, and 
for the purpose of their work had placed some heavy planks across the forward end 
of the hatchway. In the course of the work one of the planks came in contact 
with the sling or the rope by which the sling was worked, was thereby dislodged, 
and fell into the hold. The fall was instantly followed by a rush of flames, and 
the result was the total destruction of the ship. The charterers contend, first, that 
they are relieved from liability by the exception clause in the charterparty; and, 
secondly, that damages for the loss of the ship cannot be recovered, inasmuch as 
the causing of the spark was something that could not reasonably have been 
anticipated, and, therefore, the destruction of the ship was not the natural or 
probable consequence of the negligent act, and the damage was too remote. As 
to the first point, the exception clause does not contain any express exception of 
loss by fire caused by negligence. The present claim is based on negligence. It 
appears to be well settled that in such a contract as the present the exceptions 
would not be construed so as to excuse the shipowner for loss of the nature 
described if caused by the negligence of himself or his servants, unless expressly 
so framed: CARVER ON CarriaGE BY Sea (ss. 14, 22); and as to bills of lading per 
Bowen, L.J., in Steinman v. Angier Line (11); and, in my opinion, the same 
construction must be given to the clause when it is the liability of the charterers 
which is in question. This defence therefore fails. As to the second point, it is 
contended that ‘‘a person guilty of negligence is not responsible in respect of 
mischief which could by no possibility have been foreseen and which no reasonable 
person would have anticipated” (5 Ex. 248). We are asked, in effect, to say that 
the doubt on this point expressed by PotuocK, C.B.,; in Greenland v. Chaplin (2) 
(5 Exch. at p. 248) is well-founded and that his tentative view set forth in that 
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ease and in Rigby v. Hewitt (1) (5 Exch. at p. 243) ought to prevail. There is A 
some doubt whether the words of the Chief Baron in Greenland v. Chaplin (2) are 
correctly reported in the ExcueQuer Reports, for in the report in the Law J OURNAL 
(19 L.J.Ex. at p. 295) the words ‘‘guilty of negligence’’ are omitted, so that in the 
Law JournaL report the passage reads : 


“T entertain considerable doubt whether a man is responsible in respect of 

mischief,’’ 
and so on, leaving out the words ‘‘guilty of negligence.’’ However this may be, 
the law on this point is, in my opinion, correctly stated in Beven on NEGLIGENCE, 
8rd Edn., vol. i, p. 85. I need not read the passage. 

The result may be summarised as follows. The presence or absence of reasonable 
anticipation of damage determines the legal quality of the act as negligent or C 
innocent. If it be thus determined to be negligent, then the question whether 
particular damages are recoverable depends only on the answer to the question 
whether they are the direct consequence of the act. Sufficient authority for the 
proposition is afforded by Smith v. London and South Western Rail. Co. (8), in 
the Exchequer Chamber, and particularly by the judgments of CHANNELL, B., and 
BLACKBURN, J. CHANNELL, B., says: D 


“I quite agree that where there is no direct evidence of negligence, the 
question what a reasonable man might foresee is of importance in considering 
the question whether there is evidence for the jury of negligence or not, and 
this is what was meant by Bramwe tt, B., in his judgment in Blyth v. 
Birmingham Waterworks Co. (9) referred to by Mr. Kingdon; but when it 
has been once determined that there is evidence of negligence, the person 
guilty of it is equally liable for its consequences, whether he could have 
foreseen them or not.” 
BLACKBURN, J., says: 


‘‘I also agree that what the defendants might reasonably anticipate is, as my 
BroTHER CHANNELL has said, only material with reference to the question 
whether the defendants were negligent or not, and cannot alter their liability F 
if they were guilty of negligence.’’ 
In the present case it is clear that the act causing the plank to fall was in law a 
negligent act, because some damage to the ship might reasonably be anticipated. 
If this is so then the charterers are liable for the actual loss, that being on the 
findings of the arbitrators the direct result of the falling board: see per Lorp 
Sumner in Weld-Blundell v. Stephens (6) ({1920] A.C. at p. 983). On the whole, G 
in my opinion, the appeal must be dismissed with costs. 


SCRUTTON, L.J.—The steamship Thrasyvoulos was lost by fire while being 
discharged by workmen employed by the charterers. Experienced arbitrators, by 
whose findings of fact we are bound, have decided that the fire was caused by a 
spark igniting petrol vapour in the hold, the vapour coming from leaks from cargo H 
shipped by the charterers, and that the spark was caused by the Arab workmen 
employed by the charterers negligently knocking a plank out of a temporary 
staging erected in the hold, so that the plank fell into the hold, and in its fall by 
striking something made the spark which ignited the petrol vapour. On these 
findings the charterers contend that they are not liable for two reasons: first, that 
they are protected by an exception of ‘‘fire’’ which in the charter is “mutually [ 
excepted’’; secondly, that as the arbitrators have found that it could not be 
reasonably anticipated that the falling of the board would make a spark, the actual 
damage is too remote to be the subject of a claim. 

. In my opinion, both these grounds of defence fail. An excepted perils clause, 
if fully expanded, runs that one of the parties undertakes to do something unless 
prevented by an excepted peril, in which case he is excused. But where he has 
an obligation to do some act carefully, if he fails in his obligation, and by his 
negligence an excepted peril comes into operation and does damage, the excepted 
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peril does not prevent him from acting carefully, and he is liable for damages 
directly flowing from his breach of his obligation to act carefully, though the 
breach acts through the medium of an excepted peril. It is a commonplace of 
mercantile law that if a peril of the sea is brought into operation by the carelessness 
of the shipowner or his servants, he is liable, though perils of the sea are excepted 
perils, unless he has also a clause excepting the negligence of his servants. In 
the same way, though the charterer has an exception of fire in his favour, he will 
be liable if the fire was directly caused by his servants’ negligence, for it was not 
fire that prevented them from being careful. This disposes of the first defence. 
The second defence is that the damage is too remote from the negligence, as it 
could not be reasonably foreseen as a consequence. On this head we were referred 
to a number of well-known cases in which vague language, which I cannot think 
to be really helpful, has been used in an attempt to define the point at which 
damage becomes too remote from, or not sufficiently directly caused by, the breach 
of duty, which is the original cause of action, to be recoverable. For instance, I 
cannot think it useful to say the damage must be the natural and probable 
result. This suggests that there are results which are natural but not probable, 
and other results which are probable but not natural. I am not sure what 
either adjective means in this connection; if they mean the same thing, two 
need not be used; if they mean different things, the difference between 
them should be defined. And as to many cases of fact in which the distinction 
has been drawn, it is difficult to see why one case should be decided one way and 
one another. Perhaps the House of Lords will some day explain why, if a cheque 
is negligently filled up, it is a direct effect of the negligence that someone finding 
the cheque should commit forgery: London Joint Stock Bank v. Macmillan (12); 
while if someone negligently leaves a libellous letter about, it is not a direct effect 
of the negligence that the finder should show the letter to the person libelled: 
Weld-Blundell v. Stephens (6). In this case, however, the problem is simpler. 
To determine whether an act is negligent, it is relevant to determine whether any 
reasonable person would foresee that the act would cause damage; if he would not, 
the act is not negligent. But if the act would or might probably cause damage, 
the fact that the damage it in fact causes is not the exact kind of damage one 
would expect is immaterial, so long as the damage is in fact caused sufficiently 
directly by the negligent act, and not by the operation of independent causes 
having no connection with the negligent act, except that they could not avoid 
its results. Once the act is negligent, the fact that its exact operation was not 
foreseen is immaterial. This is the distinction laid down by the majority of the 
Exchequer Chamber in Smith v. London and South Western Rail. Co. (3), and by 
the majority of the court in bane in Rigby v. Hewitt (1) and Greenland v. Chaplin 
(2), and approved recently by Lorp Sumner in Weld-Blundell v. Stephens (6), and 
Si Samuet Evans in H.M.S. London (5). In the present case it was negligent 
in discharging cargo to knock down the planks of the temporary staging, for they 
might easily cause some damage either to workmen, or cargo, or the ship. The 
fact that they did directly produce an unexpected result, a spark in an atmosphere 
of petrol vapour which caused a fire, does not relieve the person who was negligent 
from the damage which his negligent act directly caused. For these reasons the 
experienced arbitrators and the judge appealed from came, in my opinion, to a 
correct decision, and the appeal must be dismissed with costs. 

Appeal dismissed. 


Solicitors : Downing, Handcock, Middleton & Lewis; Holman, Fenwick & Willan. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 
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RAINHAM CHEMICAL WORKS, LTD. AND OTHERS v. 
BELVEDERE FISH GUANO CO., LTD. 


[House or Lorps (Lord Buckmaster, Lord Sumner, Lord Parmoor, Lord Wren- 
bury and Lord Carson), June 16, 17, 20, July 28, 1921] 


[Reported [1921] 2 A.C. 465; 90 L.J.K.B. 1252; 126 L.T. 70; 
37 T.L.R. 973; 66 Sol. Jo. 7; 19 L.G.R. 657] 


Company—Director—Liability for tort of company—Bona fide company for 
lawful purpose—Company acting as agent of director. 

Nuisance—Rylands v. Fletcher doctrine—Explosion—Exzplosive substance 
brought on defendant’s land—Damage to adjoining premises. 

By a contract dated Aug. 24, 1915, F. and P. undertook, at their sole risk, 
to make picric acid for the Minister of Munitions. On Sept. 10, 1915, they 
obtained from J.C. and J.F. (the landlords) an agreement for the tenancy of 
certain land, on which factory premises were later built, it being expressly 
provided that F’. and P. were not to assign, underlet, or part with the possession 
of the premises without the consent of the landlords. On Mar. 17, 1916, a 
company was incorporated to acquire the business of manufacturing the picric 
acid from I’. and P. who became sole governing directors with ‘‘full control 
of the business of the company.’’ On Mar. 22 an agreement was entered into 
between F. and P. and the company under which F. and P. agreed to sell to 
the company the benefit of the tenancy agreement and the buildings erected 
on the land, to provide materials and money for expenses until the company 
was in a position to manufacture picric acid commercially, and to allow the 
company to go into possession of the premises as tenants until the purchase 
price had been paid, but until that was done the company were to be deemed 
to be in possession of the premises as their agents. No consent to underlet 
or assign the premises to the company was obtained by F. and P., and the 
company never paid them the purchase price under the agreement of Mar. 22. 
To manufacture picric acid it was necessary that certain explosive material 
should be brought on the premises, and this was done with the knowledge of 
I’. and P., but neither of them interfered in any way in the manufacture of 
the picric acid or had any responsibility regarding the place or mode of storage 
on the premises of the explosive material. On Sept. 14, 1916, an explosion 
occurred at the factory owing to the presence of this material and damage 
was caused to adjoining premises owned by the respondents. 

Held: if a company were formed for the express purpose of doing a wrongful 
act, or if, when formed, the persons in control expressly directed that a wrong- 
ful thing be done, those persons as well as the company were responsible for 
the consequences, but there was no evidence in the present case to establish 
the liability of F. and P. under either of those heads; nor was it a case where 
danger must necessarily have arisen within the principle of such authorities as 
Harris v. James (1), (1876), 85 L.T. 240; and no liability was incurred by F. 
and P. from the fact that they occupied the position of governing directors 
with the control of the business, for directors of a company which had been 
bona fide established could not be regarded as principals for whom the company 
acted as agents; yet F. and P. were personally liable under the doctrine of 
Rylands v. Fletcher (2), (1868), L.R. 3 H.L. 330, for the damage caused to 
the respondents’ premises since at the material time the company was in 
occupation of the factory as their agents and not in its own right. 

Decision of the Court of Appeal, [1920] 2 K.B. 487, affirmed. 


Notes. Considered: Read v. Lyons & Co., [1946] 2 All E.R. 471. Referred to: 
Kennard v. Cory, [1922] 1 Ch. 265; Scammell v. Hurley, [1929] 1 K.B. 419: 
Shiffman v. Venerable Order of Hospital of St. John of Jerusalem, [1936], 1 All 
E.R. 557; Mulholland and Tedd, Ltd. v. Baker, [1939] 8 All E.R. 2538, 
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A As to the personal liability of directors, see 6 Hatspury’s Laws (8rd Edn.) 306 
et seq.; and as to the rule in Rylands v. Fletcher (2), see ibid., vol. 28, pp. 145-149. 
For cases, see 9 Dicrst (Repl.) 508 et seq. and 36 Dicrsr (Repl.) 282 et seq. 
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B (2) Rylands v. Fletcher (1868), L.R. 3 H.L. 330; 37 L.J.Ex. 161; 19 L.T. 220; 
33 J.P. 70, H.L.; 86 Digest (Repl.) 282, 334. 
(3) West v. Bristol Tramways Co., [1908] 2 K.B. 14; 77 L.J.K.B. 684; 99 L.T. 
264; 72 J.P. 243; 24 T.L.R. 478; 52 Sol. Jo. 393; 6 L.G.R. 609, Cass 
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Sol. Jo. 577; 12 L.G.R. 807, C.A.; 36 Digest (Repl.) 284, 338. 
(5) Salomon v. Salomon & Co., [1897] A.C. 22; 66 L.J.Ch. 35; 75 L.T. 426; 
45 W.R. 193; 13 T.L.R. 46; 41 Sol. Jo. 63; 4 Mans. 89, H.L.; 9 Digest 
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Gq = Appeal by the defendants from an order of the Court of Appeal (reported [1920] 
2 K.B. 487), affirming a judgment of Scrurron, L.J., sitting as an additional judge 
of the King’s Bench Division. 

In the action the plaintiffs, the present respondents, claimed damages against 
the Appellant company, and the appellants Feldman and Partridge, two of its 
directors, for injury to their property caused by an explosion at the company’s 

H chemical works at Rainham, Essex. Scrurron, L.J., held that all the appellants 
were liable for the consequences of carrying on a dangerous trade under the doctrine 
enunciated in Rylands v. Fletcher (2). The Court of Appeal (Lorp STERNnpDALe, 
M.R., Arkin, and Youncer, L.JJ.) held that the appellant company was liable, 
and the majority (Youncrr, L.J., dissenting) held further that the appellants 
Feldman and Partridge could not escape personal liability for bringing dangerous 

I substances upon the premises of the appellant company though they had placed the 
actual manufacture of the picric acid into the hands of the company, but were in a 
position analogous to directors who had personally authorised the creation of a 
nuisance by a servant of the company and were not exonerated from liability 
because they were acting under statutory powers. 

The facts fully appear from the considered opinion of Lorp Buckmaster. 

Sir John Simon, K.C., Montgomery, K.C., Maddocks, K.C., and Ernest Wetton 


for the appellants. 
J. B. Matthews, K.C., and H. H. Joy for the respondents. 
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The House took time for consideration. 


July 28, 1921. The following opinions were read. 


LORD BUCKMASTER.—On Sept. 14, 1916, a violent explosion oecurred at the 
Range Works, Rainham, in the county of Essex, causing loss of life and serious 
damage to adjoining property. Some of the premises so damaged were owned by 
the present respondents, the Belvedere Fish Guano Co., who accordingly instituted 
proceedings to recover compensation for their loss. They originally made as defen- 
dants to the action a limited company known as the Rainham Chemical Works, 
Ltd., and sought to establish liability against them upon the ground that they 
were in occupation of the works and had brought upon their land quantities of 
dangerous substances. The plaintiffs subsequently amended their writ, and added 
as further defendants, Messrs. Feldman and Partridge, who, together with the 
company, are the present appellants, alleging that they, together with other 
persons and the defendant company, were in occupation of the land, or that the 
company was in occupation on their behalf. The answer put in was that the 
company were employed as servants or agents of the Ministry of Munitions, that 
there was no negligence, and that the materials which caused the explosion were 
not in themselves dangerous. There was no attempt to sever as between one set 
of defendants and the other; there was, in fact, no denial that the company 
occupied on behalf of the other defendants, and there was no attempt to obtain 
separate representation at the hearing, so that the case came on for trial with 
the main issue defined by the pleadings as being whether or no the work done was 
as agents for the Ministry of Munitions or whether the acts in themselves were 
actionable. 

The foundation of the action was a claim based upon the familiar doctrine 
established by Rylands v. Fletcher (2), which depends upon this—that, even apart 
from negligence, the use of land by one person in an exceptional manner that 
causes damage to another, not necessarily an adjacent owner, is actionable: West 
v. Bristol Tramways Co. (3); Charing Cross Electricity Supply Co. v. Hydraulic 
Power Co. (4). In the present case the use complained of was that for the purpose 
of making munitions, which was certainly not the common and ordinary use of the 
land, two substances, namely, nitrate of soda and dinitrophenol—were stored in 
close proximity, with the result that on a fire breaking out they exploded with 
terrific violence. It may be accepted that it was not known to either of the 
personal appellants that this danger existed, but that in itself affords no excuse, 
and the result is that the plaintiffs’ cause of action is well founded, and the only 
matter for determination is against whom the action should be brought. Scrurron, 
L.J., before whom the case was originally heard, regarded both sets of defendants 
as responsible, and entered judgment against them accordingly. The Court of 
Appeal were unanimous in the view that the company was liable, but Youncrr, 
LJ., dissented from his colleagues on the question of the liability of the two 
remaining defendants, whom he regarded as free from responsibility. 

In order that the grounds of these decisions may be examined and compared, it 
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responsibility, to make into picric acid quantities of D.N.P. delivered to them for 
the purpose by the Minister. They were to be paid 2d. a pound for their services 
and such further profits as they might make by the sale to the Minister of the 
picric acid at a price not exceeding 8d. a pound for sale to Russia, Italy, and 
France; they were to be at liberty to manufacture on their own account. There 
was an express provision that Messrs. Feldman and Partridge were to keep separate 
books of account, store books, and other records for the purpose of recording all 
transactions relating to the agreement, and the conditions of contracts for the 
supply of army stores were made applicable to the bargain, the most important 
of these conditions being one that prohibited the transferring or assigning, directly 
or indirectly, of any portion of the contract without the permission of the Ministry. 
Messrs. Feldman and Partridge then obtained a tenancy agreement of the land on 
which the factory was to be established from J. C. and J. Field, Ltd., and this they 
effected on Sept. 10, 1915, the term being one year from Sept. 1, 1915, and thence- 
forward until six months after the declaration of peace, with power of termination 
which is immaterial. In this agreement there was an express provision that the 
tenants were not to assign, underlet or part with possession of the premises or any 
part thereof without the consent of the landlords, excepting to a government de- 
partment. Messrs. Feldman and Partridge then executed the necessary work upon 
the premises. These they divided into two parts—one called the Range Works, 
where the picric acid was to be manufactured for the government, and the other 
called the Rainham Works, for the manufacture of picric acid which they were at 
liberty to export. De Gerde, whose name has been mentioned, retired on Sept. 23, 
1915, from any active participation in the work, and no further reference need be 
made to him, though his name appears in all of the agreements to which attention 
must be directed. 

On March 17, 1916, the appellant company was incorporated, with a share 
capital of £5,000, divided into 100,000 shares of 1s. each, its object being to acquire 
and establish the business of manufacturers of picric acid and explosives and other 
general businesses, and by its articles it was provided that they should adopt and 
carry out two agreements therein referred to. Articles 12, 13, and 14 established 
the appellants, Messrs. Feldman and Partridge, as the sole governing directors of 
the company, without remuneration, and vested in them ‘“‘full control of the busi- 
ness of the company,”’ including power to appoint or remove directors, but there 
is nothing to show whether this power was ever exercised. The agreements men- 
tioned in the articles were duly executed on March 22, 1916, and were made, in 
the one instance, between Messrs. Feldman and Partridge and the company (and 
this agreement I will refer to as ‘‘the first agreement’), and the other between 
Messrs. Maron and Wyss, Bertrand, de Gerde and Feldman and Partridge, of the 
one part, and the company, of the other part (which I will call ‘‘the second agree- 
ment”’). The first agreement provided for the sale to the company of the benefit 
of the tenancy agreement and the buildings erected by the vendors, the considera- 
tion being a sum of cash calculated in a manner which it is unnecessary to examine. 
Completion was to take place when the amount in cash had been ascertained and 
paid, and this apparently was never done. The vendors agreed to provide capital 
for all materials and expenses until such time as the company was in a position 
to commence the manufacture of picric acid commercially. They also agreed to 
allow the company to go into occupation of the premises and remain in such occu- 
pation as tenants until the purchase consideration had been paid, but until payment 
it was expressly stated that the company should be deemed to be in possession of 
the premises, machinery and plant, as the agents of the vendors. The second 
agreement, which recited that the company had been formed for the purpose of 
defining in shares the respective interests of the different parties, provided for the 
sale to the company of the rights acquired under the agreement of July 14, 1915, 
and Aug. 24, 1915, the consideration for the sale being £5,000 payable as to 2s. in 
cash and the balance by the allotment of fully paid shares to the different parties 
in the proportions specified in the schedule. 
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happened has never been clearly established. The company 
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communication with the Ministry of Munitions, but it is quite clear that the 
Ministry of Munitions never accepted their liability in place of Messrs. Feldman 
and Partridge, or gave any assent whatever to the assignment of the contract. As 
to what books were kept by the company, what the directors did, or what was the 
nature or the position of their banking account, no information has been afforded. 
It may, however, I think be accepted that in some sense the company was in occu- 
pation, and it is said on behalf of Messrs. Feldman and Partridge that the circum- 
stances I have mentioned are sufficient to show that the occupation was exclusive 
and independent, and that the company, in fact, carried on the business entirely 
on their own account and were therefore alone responsible for what ensued. 
Scrurron, L.J., in trying the case, rejected this argument upon the ground that 
the agreements were paper shams and made no difference to the reality. I cannot 
accept that view; the agreements were real agreements, entered into with an inde- 
pendent entity, and were not shams. It not infrequently happens in the course 
of legal proceedings that parties who find they have a limited company as debtor 
with all its paid-up capital issued in the form of fully paid shares and no free 
capital for working suggest that the company is nothing but an alter ego for the 
people by whose hand it has been incorporated and by whose action it is controlled. 
But in truth the Companies Acts expressly contemplate that people may substitute 
the limited liability of a company for the unlimited liability of the individual, with 
the object that by this means enterprise and adventure may be encouraged. A 
company, therefore, which is duly incorporated, cannot be disregarded on the 
ground that it is a sham, although it may be established by evidence that in its 
operations it does not act on its own behalf as an independent trading unit, but 
simply for and on behalf of the people by whom it has been called into existence. 
In Salomon v. Salomon and Co. (5) parties who sought to disregard the existence 
of the company on these grounds were unable to establish this fact, and they 
accordingly failed; but the present respondents urge that the position is quite 
plain. It seems to have been so regarded by Scrurron, L.J., the Master of the 
Rolls thought the same result was reached by considering that the company was 
in fact under the sole control of Messrs. Feldman and Partridge as governing 
directors, and Arkin, L.J., by the analogy of cases such as Penny v. Wimbledon 
Urban Council (6). 

I cannot accept either of these views. If the company was really trading inde- 
pendently on its own account, the fact that it was directed by Messrs. Feldman 
and Partridge would not render them responsible for its tortious acts unless, 
indeed, they were acts expressly directed by them. If a company is formed for 
the express purpose of doing a wrongful act, or if, when formed, those in control 
pre direct that a wrongful thing be done, the individuals as well as the 

pany are responsible for the consequences, but there is no evidence in the 
present case to establish liability under either of these heads. Nor is this a case 
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gence of their agents.’’ The substance of VAUGHAN Wuuums, L.J.’s judgment 
is expressed in these words: 


“In cases like the present, where a local authority has power to do some- 
thing to a road which involves stoppage, or to do something to it which makes 
it dangerous while it is being done, there is a duty cast upon them to take 
care that the Queen’s subjects are not injured by any negligence in the doing 
of that which has to be done, and that duty being once established they cannot 
escape from it by the mere employment of an independent contractor.” 


The case, therefore, depends either upon the principle that the local authority 
controlled the work as principals or that they had a duty to perform which they 
neglected. The first of these grounds is in issue in the present case; and as to 
the second, the mere fact of entering into a contract to make munitions does not, 
in my opinion, impose any general duty on the contractors. The circumstances 
in which an employer is liable for a contractor’s act may not be capable of a defi- 
nition which can be applied to test every variety of circumstance, but I do not 
think such circumstances are proved to exist in the present case. 

‘Messrs. Feldman and Partridge having contracted for the manufacture of muni- 
tions, which in itself involves the possibility of explosion, it does not appear to me 
certain that liability could not be displaced by the introduction of an independent 
contractor. If, for example, there had been no restriction placed upon Messrs. 
Feldman and Partridge’s power to enter into sub-contracts, and they had con- 
tracted with a well-known firm of munition makers to execute the order in whole 
or in part upon their premises, it would, I think, be difficult to say that an 
explosion that took place on those works would be an explosion for which Messrs. 
Feldman and Partridge would have been responsible, and, for the purpose of test- 
ing liability, it does not appear to me that the restriction to which they were subject 
is a relevant matter. This, I think, is accurately expressed by Youncer, L.J., in 
his judgment, but I do not share the conclusions at which he arrives, because, in 
my opinion, the liability depends upon other considerations. 

It depends upon the foundation of the suit which charges the defendants as 
occupiers of the land. Were Messrs. Feldman and Partridge in occupation? That 
they were so originally is, of course, beyond dispute. They were the tenants from 
Messrs. Field, and as such tenants they entered on the premises and there pro- 
ceeded to effect alterations and do the necessary work. They also employed 
Mr. Pettit, under whose superintendence the work was continued, and though he 
continued his services after the formation of the company they were sued by him 
for his fees and paid his bill for the whole period of his work. Not only were they 
originally in occupation, but they were prevented by the very terms of their con- 
tract not merely from assigning or underletting, but from parting with the posses- 
sion of the premises themselves. What then was the character of the occupation 
by the company? It is, I think, to be found defined in the language of the first 
agreement by which they sold their rights to the company. They were there as 
agents for the vendors, and unless Messrs. Feldman and Partridge were able either 
to establish that position or to show that they had never in fact parted with 
possession at all they would have forfeited the lease and been unable either to 
obtain any relief against the forfeiture or any compensation for the work they had 
done. It was essential in relation to their landlords that they should not give up 
possession of the property. The landlords had themselves thought that the pro- 
perty had been dealt with and had received an express assurance on behalf of 
Messrs. Feldman and Partridge that it had not in fact been assigned or underlet. 
Permission to assign was asked for, but was never granted. In those circumstances 
I cannot satisfy myself that Messrs. Feldman and Partridge ever so divested them- 
selves of occupation of the property, which they undoubtedly held, as to substitute 
the occupation of the company in the place of their own. I should have come to 
that conclusion apart from the position which the history of the case discloses, but 
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I find confirmation of it in the fact that when the claim was first brought against A 
them, a claim of the greatest magnitude, and, I fear, of the gravest consequence, 
they never attempted to dissociate themselves from the company nor assert that 
they were not in occupation, though it was specifically alleged ; neither by pleading 
nor by separate representation did they sever in their case, though indeed it was 
done in argument both here and in the courts below, where counsel have been 
called upon to perform the impossible feat of appearing for two clients who, accord- B 
ing to their contention, possess divers and conflicting interests. For these reasons 

I think this appeal should be dismissed. 


LORD SUMNER.—When stored in large quantities dinitrophenol is a dan- 
gerous explosive. A hot flame is needed to explode it, but this is provided by the 
ignition of substances, which, like nitrate of soda, give off large quantities of © 
oxygen. The Rainham Chemical Works, Ltd., by the hands of its employees, for 
whom it is responsible as their employer, brought into the Range site at Rainham 
dinitrophenol in large quantities, the Range site being one from which oppor- 
tunities of ignition as above mentioned are not excluded. The explosive, to which 
in this case the rule in Rylands v. Fletcher (2) has to be applied, is not a combina- 
tion of dinitrophenol with old boxes or bags, which had contained nitrate of soda. D 
These are only one of the conditions of explosion. What is material is the explo- 
sive itself. The dinitrophenol was lawfully brought on to the Range site and stored 
there by the company. They cannot escape any liability, which otherwise attaches 
to them by storing it there, merely because they have no tenancy or independent 
occupation of the land, but use it thus by permission of the tenants or occupiers : 
Eastern and South African Telegraph Co. v. Cape Town Tramways Cos. (7), [1902] E 
A.C. at p. 392; Midwood v. Manchester Corpn. (8); Charing Cross Electricity 
Supply Co. v. Hydraulic Power Co. (4). Accordingly, I think the appeal of the 
company fails. 

The other appellants, Messrs. Feldman and Partridge, clearly assented to the 
introduction and storing of the dinitrophenol, and, until repayment of their 
advances to the company they alone would benefit pecuniarily by the manufacture F 
of picric acid from it. Furthermore, they were personally bound to the Minister 
of Munitions to receive his dinitrophenol at Rainham and use it in manufacturing 
picrie acid, an obligation which, rightly or wrongly, they procured the Rainham 
company to discharge in lieu of themselves. If, then, they were occupiers of the 
Range site, I think they, too, would be liable on the principle of Rylands vy. 
Fletcher (2). As occupiers they would be under a personal obligation to their @ 
neighbours not to let this non-natural user of the land, which they occupied, 
become a source of damage to them. This obligation it was for them to discharge 
and, whether they employed agents or independent contractors in connection with 
the matter, their own obligation persisted. Even if they actually employed no- 
body, but simply suffered others to manufacture upon the site which they never- 
theless continued to occupy, I think they are still under liability to third parties, H 
if what is thus allowed by them upon the land which they occupy causes damage. 
Before March 22, 1916, it was these appellants who were in occupation of the 
range site. Is it proved that they ever ceased to be in occupation? The physical 
presence and activity of company’s servants, the visits of the two appellants when 
holding office as the company’s directors, and the continuous absence of any 
person shown to have been acting for or as these appellants and not for or as the I 
company are facts of importance, but are not conclusive. Is it proved, is there 
any evidence to prove, that the occupation of the company, if any, was exclusive 
of a continuing occupation by these appellants? I leave out M. de Gerde and all 
others than Messrs. Feldman and Partridge. We are told that they ‘‘dropped 
cr gery n ae for it is Messrs. Feldman and Partridge alone who are 

ompany of the tenancy of the site, and, as we do not know that 


these other parties had any interest outstanding or, if any, 


: what it was, w 
say nothing about it. 8S, we can 


If their position was the same as that of Messrs. Feldman 
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and Partridge, what I have to say of the latter would apply equally to them. If it 
is not, it need not be considered, and in either case, they are not before your 
Lordships. The defence pleads that the site was in the occupation of the Ministry 
of Munitions. Messrs. Feldman and Partridge swore in their answers to inter- 
rogatories (which have been referred to at the Bar and I assume were put in at the 
trial) that the Range works were at the time of the explosion in the occupation of 
that Ministry. This is not true in fact. The answer seems to be an argumenta- 
tive one founded on the agreement of Aug. 24, 1915, which does not support it. 
Mr Feldman, when called, did not say that any change was made in the occupa- 
tion of the premises, nor did he say what persons were in occupation at the time 
of the explosion. He left all this part of the case to be inferred from the agree- 
ments and from the evidence of what was done upon the site. 

It was proved, indeed, that the company was assessed to the poor rate and that, 
on proceedings being taken, it was ordered to pay. Whether its liability was 
questioned and whether the proceedings took place before or after the explosion 
we do not know. In the latter case, which, upon the dates, is much the more 
probable, the acceptance of liability by the company may have been only a step 
towards negativing liability in the other appellants. The fact that the company 
- was rated in the rate book only shows that the overseers were told, or surmised, 
that it was in occupation. It is of little value, since we know nothing of their 
information and they knew nothing of themselves but what they could see on the 
site. On the other hand, it appears that, after the company was incorporated, no 
fresh licence under the Explosives Act was taken out in its name, nor was notice 
given under the Act that the licence which had been taken out in the name of 
Messrs. Feldman and Partridge had now been transferred to the company. 
Accordingly, as far as proof goes of a change of occupation from that of Messrs. 
Feldman and Partridge to that of the company, exclusively of them, I think there 
is none fit to be acted on. I come, therefore, to the agreements. 

By that of March 22, 1916, Messrs. Feldman and Partridge purported to sell to 
the company the benefit of their agreement for the tenancy of the premises from 
Messrs. Field, and agreed to permit the company to go into occupation forthwith 
and to remain in occupation as their tenants ‘‘until the whole of the purchase 
consideration has been paid in cash’’—a phrase which seems obscure—‘‘and 
during such occupation the company hereby agrees to periorm all the obligations 
of the tenants’’ under the agreement with Messrs. Field, ‘‘and from time to time, 
until payment of the whole of the said purchase consideration, the company shall 
be deemed to be retaining possession of the said premises . . . as the agent of the 
vendors.’’ Whatever else this clause may mean, the presence of the company’s 
servants on the premises, pending a cash payment of the consideration, was not an 
occupation of the premises by the company to the exclusion of the vendors Messrs. 
Feldman and Partridge. The agreed permission of the vendors availed the pur- 
chasers nothing unless the purchasers availed themselves of it, and the agreement 
that the company ‘‘shall forthwith go into occupation’’ was itself limited by the 
agreement that nevertheless, until a remote event, its possession was only to be 
the possession of Messrs. Feldman and Partridge, whose agents it was to be 
deemed to be. The appellant company argues cynically that, as it was “deemed , 
to be an agent, it follows necessarily that it was not really an agent in fact, or 
there would have been no deeming about it, but it overlooks the real point, which 
is that, unless this clause made it agent only and kept Messrs. Feldman and 
Partridge in possession, it was no use at all for the purpose for which it was chiefly 
intended. The tenants, under the agreement with Messrs. Field, covenanted not 
to assign, underlet, or part with possession without consent, and Messrs. Field’s 
right to re-enter and to determine the tenancy on any breach of this covenant 
jeopardised the whole of this speculation, if, as part of the arrangements ce the 
company, the latter should go into occupation, and the appellants, Messrs. Fe man 
and Partridge, should give it up. Messrs. Field were on the alert. To ore 
inquiry the appellants’ solicitor, with the agreement of March 22, 1916, already 
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signed, cautiously answered that nothing had been done as regards assignment or 
sub-letting. He said nothing about occupation. Messrs. Field, equally cautiously, 
ignored his application for permission to do either. Plainly, they stood upon their 
rights, which were valuable. It was to provide for such a contingency that the 
curious clause above quoted was framed. The company was to make the picric 
acid out of the dinitrophenol and so had to be on the site, but the foundation of 
the whole manufacture would be precarious, and the money advanced by Messrs. 
Feldman and Partridge would be in jeopardy, unless the company could somehow 
be on the site and yet not be in independent possession of it. No position will 
satisfy this condition except the presence of the company as agents for the vendors. 
It may be arguable that the company did not manufacture picric acid, and perhaps 
did not take in the Minister’s explosives except on its own behalf, but how can it 
be argued that its possession of the site was anything but the possession, in whole 
or in part, of Messrs. Feldman and Partridge? Certainly I do not see how the 
appellants can argue it contrary to their answers to interrogatories, and merely to 
escape liability for an explosion in the course of a business in which no one was 
nearly so much interested as themselves. I have no doubt that they meant to 
escape liability for explosions if they occurred, and by means of an expedient, 
ignoble but not unlawful, they hoped that they had done so. They steered betwixt 
Scylla and Charybdis. If all went well, they would get back their outlay as 
vendors to the company, and thereafter make a fortune as its principal shareholders. 
If the process was a failure, as on a commercial scale it might prove to be, they 
would lose their outlay, but at least not be liable for the company’s debts if anyone 
had been foolish enough to give it credit. If the dinitrophenol exploded and blew 
up not only the enterprise but its neighbours, they hoped to find in the company a 
buffer between themselves and the rule in Rylands v. Fletcher (2). This was a nice 
course to hold. It was excellent if it could be made good, but unfortunately it 
required that Messrs. Feldman and Partridge should be at the same time occupiers 
and not occupiers of the premises they demised, which was absurd. They took 
their chance. Perhaps Messrs. Field would relent and for a consideration would 
consent to the assignment; perhaps the consideration might not be such as they 
would recoil from paying; perhaps there might be no explosion; perhaps, if it came 
to litigation, the clause might hold water. After all, if the explosive blew up before 
Messrs. Field re-entered, immunity in the subsequent action would be cheaply 
bought at the loss of the tenancy, for the process would be too hazardous to be 
continued. They took advice and took the risk. The opinion of Youncer, L.J., 
shows that they might hope to succeed, but, in my view, the judgments below 
rightly held that they have failed. 


LORD PARMOOR.—The question raised in this appeal is whether the appellants, 
Messrs. Feldman and Partridge, are liable for the damage done, to the properties 
of the respondents, through an explosion at the Rainham Chemical Works on 
Sept. 14, 1916. The case is one of great difficulty, but it depends mainly on the 
construction of the second agreement of March 22, 1916, especially of the words 
in cl. 6, which provide that, until the payment of the whole of the purchase con- 
sideration, the Rainham Chemical Works Co. shall be deemed to be retaining 
possession of the premises as agent of the vendors. It is notorious that in 1915 
it was of great importance to obtain an adequate supply of high explosives, and 
that Lord Moulton, as director-general of explosive supply to the Ministry of 
Munitions, was engaged in the difficult and anxious task of ensuring a sufficient 
output. At that time there was a serious shortage of nitric acid. Early in the 
year the appellants verbally informed Lord Moulton of a process invented by two 
foreign chemists, named David Maron and George Wyss, whereby picric acid 
could be manufactured from dinitrophenol (hereinafter referred to as D.N.P.) and 
nitrate of soda. D.N.P. had been used mainly for the manufacture of dyes, and 
is a stable compound, which does not explode easily. It is in itself not dangers 
Nitrate of soda is not an explosive, but wood or bags impregnated with moist 
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nitrate of soda will, when dry, burn fiercely if once ignited. Therefore, while 
neither D.N.P. nor nitrate of soda is, in itself, dangerous, they become a source of 
danger if stored in close proximity to one another. It is proved that it was due 
to this cause that the explosion took place. The result of the evidence on this 
point is that the manufacture of picric acid from D.N.P. and nitrate of soda may 
or may not be dangerous in its character, but that in the present instance it was 
being manufactured under dangerous conditions, and that these dangerous con- 
ditions caused the explosion. The principle, therefore, of Rylands v. Fletcher (2) 
becomes applicable. The appellants contend that the premises on which the 
explosion occurred were at the date of the explosion in the occupation of the 
company, and that the company carried on the manufacture as independent 
manufacturers and neither on their behalf nor under their control. 

On July 14, 1915, the appellants, together with one De Gerde, entered into an 
agreement with the two chemists, that, for the considerations named, the chemists 
should develop and operate a method discovered by them for the production of 
picric acid from D.N.P. On Aug. 24, 1915, an agreement was made between the 
Minister of Munitions, of the one part, and six persons, including the appellants 
and the chemists, of the other part, for the manufacture of picric acid from D.N.P. 
-It was thereby provided that the contractors, as agents of the Minister, should 
erect and adapt at their works at Rainham, suitable buildings, plant and 
machinery, and should then, on their sole responsibility and at their own risk, 
operate, manage, and work the same. It was further provided that the D.N.P. 
should be supplied by the Minister, and that the buildings, plant and machinery 
should remain his property. At this date the appellants had not obtained the 
lease of the premises at Rainham on which the explosion subsequently took place. 
This lease was obtained on Sept. 10, 1915, and contained a covenant on the part of 
the lessees to insure and not to assign or underlet or part with the possession 
of the said premises, or any part thereof, without the previous consent in writing 
of the lessees, except to a Department of His Majesty’s government. Arrange- 
ments were made for the erection of the factory and plant upon the Rainham site, 
but, apart from experimental work, manufacture for the Ministry did not com- 
mence until after March 22, 1916. There may be some doubt as to this date, 
but I think this is the correct conclusion. On March 17 the appellants caused 
the Rainham Chemical Works Co., Ltd., to be registered as a private company. 
The capital was £5,000 in 100,000 shares of Is. each. Five shillings only were 
paid up, the shares being distributed between the persons concerned according to 
their respective interests. Each of the appellants, Feldman and Partridge, 
received 28} per cent. of the shares. By art. 2 the company was forthwith to 
adopt and carry into effect the two agreements of March 22, 1916, of which the 
draft had already been prepared, and to which reference will be made. The 
appellants, as governing directors, were to have full control of the business of the 
company. The company was honestly promoted and for a legitimate purpose. 
There is no reason why the appellants should not have sought to limit their future 
liability by the formation of a limited company. Their conduct was bona fide and 
straightforward, and all the arrangements in connection with the formation of the 
company were brought to the knowledge of Lord Moulton, as representing the 
Ministry. If the appellants in fact transferred the occupation of the premises to 
the company, and further transferred to them the sole responsibility for the manu- 
facture of the picric acid, they would, in my opinion, have freed themselves from 
the risk of subsequent liability to the respondents. No liability is incurred by the 
appellants from the fact they occupied the position of governing directors with 
the control of the business of the company conferred on them by arts. 12, 18, and 
14 of the articles of association. 

By the first of the agreements of March 22, 1916, the appellants agreed to 
permit the company to, and that the company should forthwith, go into occupation 
of the buildings, machinery, and plant, and remain in such occupation as tenants 
of the vendors until the whole of the purchase considerations had been paid in 
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cash, paying rent and keeping the buildings, plant, and machinery insured against A 
all risks that are capable of being insured against. If there had been no further 
provision as to the occupation of the premises, the conclusion to be drawn would 

be that the appellants had placed the company in a position forthwith to go into 
exclusive occupation of the buildings, machinery, and plant, and to remain there 

as tenant subject to any steps which might be taken by the head landlords, Messrs. 
Field. As a fact, the company did go into occupation and remain in occupation B 
up to the date of the explosion. There is, however, a further provision. The 
words are, ‘‘that until payment of the whole of the net purchase the company shall 

be deemed to be retaining possession of the said machinery and plant as the agent 

of the vendors.’”’ Is the effect of these words to substitute a relationship of 
agency for a relationship of tenancy during the period before payment of the 
purchase money? By the second agreement of March 22, 1916, the appellants, Cc 
with the other contractors, purported to transfer to the company the benefit of the 
agreements of July 14 and Aug. 24, 1915. These agreements were of a personal 
character, and not capable of assignment, and there was no novation by which the 
Ministry consented to accept the company in place of the existing obligees. On 
the other hand, Lord Moulton, as representative of the Ministry of Munitions, was 
cognisant of all the conditions, and it did not matter by whom the actual manu- D 
facture was carried on so long as there was an assurance that the knowledge and 
experience of the chemists would be retained. It may be assumed that Lord 
Moulton was prepared to expedite any arrangement under which, at a critical 
time, a supply of picric acid might be obtained from D.N.P., under the new 
process. There is no evidence that the appellants interfered in any way in the 
manufacture of the picric acid, or that they had any responsibility for the placing E 
of D.N.P., and the bags and boxes which contained nitrate of soda, in close 
proximity. I agree with Younarer, L.J., that the company was not at the date of 
the explosion carrying on the manufacture of picric acid as the agent of the 
appellants, and that in respect of the contract with the Ministry, the company did 
not act as the agent of the appellants. There was none of the indicia from which 
the relationship of agency would ordinarily be implied. If this agency could be F 
established it would follow that the appellants are liable in the action, but, in my 
opinion, it has not been established. 

In order to determine whether, under the above conditions, the appellants are 
liable, it is essential that there should be no confusion of the grounds on which 
liability has been suggested. In the first place, I think that the appellants cannot 
be held liable, either directly or indirectly, as governing directors of the company, G@ 
and to hold them to be so liable would be inconsistent with established principles. 
The appellants as governing directors incurred no personal liability. Directors of a 
company which has been bona fide established cannot be regarded as principals 
for whom the company act as agents. Whatever may be the true meaning of the 
passages in the judgment of Scrurron, L.J., to which reference has been made, 
there is no evidence that the company was a sham, or that the relationship H 
between the directors and the company was either abnormal, or based on a sham 
procedure. In the second place, there is no evidence of negligence on the part of 
the appellants such as would make them liable. The manufacture of picrie acid 
was carried on by competent experts and employees in the service of the company 
and subject to the supervision of the Ministry. The only ground on which, in my 
opinion, the appellants can be held to be liable is that they had not transferred to I 
the company the exclusive occupation of the premises on which the explosion 
occurred. ‘That they became tenants of these premises as lessees of Messrs. Field 
= se pears ar but were they in any sense in joint occupation of the Range 
Works on Sept 14, 1916, when the explosion occurred? The answer to this question 
ee 2 a terms of the first agreement of March, 1916, and of the conduct 
i ee — = rah If the company became tenants in exclusive occupation 
es i orks, the appellants would not be liable on the ground that they 

mised to the company premises and plant capable of being so used as to 
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create a nuisance although the tenant has so used it: Rich v. Basterfield (9). 
The same principle has been re-stated in Malzy v. Hichholz (10). The Master of 
the Rolls, Lorp Cozens-Harpy, says: ‘‘It is quite a novel doctrine to me that 
permission by a lessee to use demised premises for a purpose which may or may 
not involve or create a nuisance is a wrong act on the part of the landlord, and 
that the landlord can be rendered liable merely because a person does carry on that 
business in such a manner as to create a nuisance. It would be different, of 
course, if it were let for a purpose which necessarily involved a nuisance, but this 
letting did not necessarily involve a nuisance.’’ In the present case the manu- 
facture of picric acid did not necessarily involve a nuisance, and the appellants 
could not, as lessors, be rendered liable merely because the company did in fact 
carry on the business in such a manner as to create a nuisance. In his judgment 
the Master of the Rolls refers to an unreported case of Harris v. Bentley (11), in 
which Lorp Couns said: ‘If the evidence showed acquiescence by the landlord 
carried to such a point as to found an inference that the landlord actively partici- 
pated in the use of the flats for immoral purposes, possibly there might be a breach 
of the contract.’’ There is no evidence of such acquiescence by the appellants. 
The cases in which a landlord has been held liable, although employing indepen- 
dent contractors, are either where a nuisance was in existence at the date of the 
letting or where there was an antecedent duty which could not be transferred to 
another person. These cases are not applicable to the conditions in the present 
case. 

In Pickard v. Smith (12) the defendant occupied a refreshment room and coal 
cellar at a railway station, the trap of the coal cellar being in the platform of the 
station. The plaintiff, a passenger by the railway, fell down the opening while the 
trap door was raised for the purpose of a coal merchant discharging coal into the 
cellar, and was under the coal merchant's control. The defendant was held liable 
as the occupier of the cellar, and VaucHan-Wiu1ams, J., after referring to the 
rule which exempts the employer from liability for the negligence of an indepen- 
dent contractor employed by him to do a lawful act, says, ‘This rule, however, is 
not applicable to cases in which the act which occasions the injury is one which 
a contractor was employed to do; nor by parity of reason to cases in which a 
contractor is entrusted with the performance of a duty incumbent on its employer, 
and neglects its fulfilments, whereby an injury is occasioned.’’ In the present 
instance it cannot be said that the company was employed to carry out the manu- 
facture of picric acid in a dangerous manner, or that it was entrusted with the 
performance of a duty incumbent on the appellants. In Hole v. Sittingbourne and 
Sheerness Rail. Co. (18) the contractor had built a bridge so as to obstruct the 
navigation, and not in conformity with the restrictions imposed by Parliament. 
In such a case an employing company cannot avoid the responsibility of compliance 
with statutory restrictions by employing some other person to do the work, but in 
the present case no such question arises for decision. In the Wimbledon Case (6) 
the duty on the defendants on which their liability was based, was not to make a 
hole in the highway without guarding it. A common factor in all these cases was 
some antecedent duty towards the plaintiff which could not be displaced by the 
employment of an independent contractor, but I agree with Youncrr, L.J., that 
the appellants individually owed no duty to the plaintiffs in respect of the care 
of the D.N.P. after deposit, assuming that the company were independent con- 
tractors, and that by reasonable care on their behalf danger might have been 
avoided. 

The only way in which the appellants can be held to be liable is that they had 
not parted with the premises and plant to the company so as to divest themselves 
of their occupation and occupation rights. I do not doubt that the company were 
in actual physical possession of the Range Works when the explosion occurred, but 
I am not satisfied the appellants had not certain rights of joint occupation. The 
sale contemplated under the agreement of March 22, 1916, had not been carried 
out at the date of the explosion. Paragraph 6 of the agreement has already been 
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quoted. There is on the face of it an inconsistency between the company going 
into occupation as tenants of the appellants and the company being deemed to be 
in possession as agents of the tenants, and, on the whole, it appears to be an 
arrangement under which the appellants did retain some occupation interest in 
the premises and plant. It is on this ground that I do not dissent from the 
opinions which have been expressed to your Lordships, although on all other points 
I am in agreement with the judgment of YouNGeR, L.J., in favour of the 


respondents. 
LORD WRENBURY.—I concur in the appeal being dismissed. 


LORD CARSON.—It was not seriously argued before us that the appellant 
company was not liable for the damage caused by the explosion which occurred 
at the Range Works, Rainham, on Sept. 14, 1916, and the real point to be deter- 
mined is as to the liability of the appellants, Feldman and Partridge. One cannot 
help noticing at the outset that the company and these appellants filed a joint 
defence to the claim made on them by the respondents and have at no time 
attempted to sever that defence, nor indeed, so far as I can understand the plead- 
ings in the action, is there any discrimination attempted as to the liabilities of 
each set of defendants. They both relied upon the occupation as being that of the 
Ministry of Munitions, and I do not find anywhere any direct traverse of the 
statement made in the amended statement of claim that the appellants Feldman 
and Partridge at the date of the explosion occupied the land and premises in 
question and there carried on the manufacture of picric acid from dinitrophenol. 
In the fifth paragraph of the amended defence it is stated as follows ‘‘in the alter- 
native the defendants will contend that the said explosion occurred in the course 
of and by reason of the performance by the defendants as agents for the Ministry 
of Munitions, &c.’’ I do not desire to attach undue importance to the case as 
presented upon the pleading, though I think at times too little regard is paid to 
the case formulated by the parties themselves, and in a serious case of this kind, 
where the difficulty is in ascertaining the question of the occupation of both 
classes of defendants at the time of the explosion, one cannot but give some weight 
to the views the parties themselves took as to what was to be taken as the state of 
facts existing when their liability was challenged in a matter of such immense 
importance. With a great deal of the very able judgment of Youncrr, L.J., I am 
in entire agreement, and I am prepared, as he is, to give the fullest effect to the 
incorporation of the appellant company on March 17, 1916, as a separate entity 
the existence of which cannot be challenged by alleging that it was a sham or that 
there was anything improper in the incorporation of it for the purpose of limiting 
the liability of the other defendants. Where I differ from the learned lord justice 
is that I am not satisfied that Feldman and Partridge had ever ceased to be in 
occupation, notwithstanding the existence of the company, having regard to the 
various agreements which were entered into at its incorporation and regulated 
the interests of the company. There is no doubt that before the formation of the 
company Feldman and Partridge were in occupation of the Range site for the 
purpose of arranging to carry on under an agreement with the Ministry of Munitions 
the manufacture of picric acid from dinitrophenol and nitrate of soda, and the 
difficulty I have felt is that I cannot find anything in the facts proved and having 
ee to the terms of the agreements which shows such a fundamental change as 
“ieee rr the conclusion that these appellants ever ceased to be in occupation. 

e 6 o the agreement of March 22, 1916, for the sale to the company of the 
premises, &e., while it states that the company shall forthwith go into occupation, 
provides that it shall remain in such occupation as tenants of the vendors until 
2 seinem consideration has been paid in cash, and adds that until 

pany shall be deemed to be retaining possession of the said 
premises, &c., as the agents of the vendors, that is Feldman and Partridge. It is 
oberon Rinse FORE hore st been already delivered to deal with 
urther the position of these appellants in 
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relation (i) to the Ministry of Munitions, with whom it is enough to say they 
continued to have a personal contract for the manufacture of the explosives; or (ii) 
to their landlords, with whom they had a contract not to assign or underlet or 
part with the possession of the premises without the consent of the landlords, 
which, though applied for, had never been obtained. In these circumstances, 
while there is no doubt that the company was in occupation and actively engaged 
in the manufacture of explosives, I find it impossible to come to the conclusion 
that the personal appellants ever ceased to occupy the premises prior to the date 
of the explosion. Coming to that conclusion they are, in my opinion, equally 
liable with the company for a claim based upon the doctrine established by 
Rylands v. Fletcher (2). I think, therefore, that this appeal should be dismissed. 
Solicitors: Rhys Roberts € Co.; Savory, Pryor & Blagdon. 


[Reported by W. E. Rew, Esq., Barrister-at-Law.] 


SHEPPARD v. GLOSSOP CORPORATION 


[Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), April 6, 1921] 


[Reported [1921] 3 K.B. 132; 90 L.J.K.B. 994; 125 L.T. 520; 
85 J.P. 205; 37 T.L.R. 604; 65 Sol. Jo. 472; 19 L.G.R. 357] 
Highway—Lighting—Power of local authority—Discretion—Liability to light 
danger on highway not caused by the authority—Need for care in placing 
lamps and appliances and preventing escape of gas and electricity—Public 

Health Act, 1875 (88 € 39 Vict., c. 55), s. 161. 

By s. 161 of the Public Health Act, 1875: ‘‘Any urban authority may con- 
tract with any person for the supply of gas, or other means of lighting the 
streets . . . in their district, and may provide such lamps, Jamp posts, and 
other materials and apparatus as they may think necessary for lighting the 
same.”’ 

Held: the section empowered an authority to light their district, but it 
created no obligation on them to do so; it gave the authority a discretion 
whether they should light the whole of their district or only some, and what, 
portion of it, and a discretion as to the times during which lamps should be 
kept alight in any portion of their district which they elected to light; except 
where they had themselves created a danger, they were under no duty to light 
all dangerous places or any particular dangerous place, and, if they did so, 
they were under no duty to light it for all the time; on the other hand, if they 
decided to light a particular area, their lamps and other appliances must be 
placed and maintained with reasonable care so as to avoid danger to wayfarers 
and the owners or occupiers of adjacent property, and reasonable care must 
be taken to prevent the escape of gas or electricity and resultant damage. 

Dictum of Lorp Esuer, M.R., in Lamley v. East Retford Corpn. (1) 
(1891), 55 J.P. 183, disapproved. 

Per Scrurron, L.J.: A local authority would be liable if they put an 
obstruction—a post, or refuge, or something which might cause damage in 
the dark to persons using the highway—unless notice were given of its 
presence by lighting or other proper warning. It may also be that, if they 
had so made the highway that it was dangerous—e.g., if they had made it 
along the edge of a precipice—they would then have the duty to give notice, 
by warning or lighting or other means, that adjacent to the highway there was 
a danger into which people using the highway might fall. 


Notes. Applied: Fisher v. Ruislip-Northwood U.D.C., [1945] 2 All E.R. 458. 
Referred to: Oldham v. Sheffield Corpn. (1927), 186 L.T. 681; Woodhouse v. Levy 
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(1940), 104 J.P. 806; Lyus v. Stepney Bil; [1940] 4 All E.R. _ gates v. 
Sheffield Corpn., [1942] 2 All E.R. 411; Wilson v. Kingston-upon-Thames Corpn., 
[1948] 2 All E.R. 780; Law v. Railway Hzxecutive (1049), 65 T.L.R. 288. 

As to the lighting of highways, see 19 Hatspury’s Laws (8rd Edn.) 2382-239; 
and for cases see 26 Dicest (Repl.) 456-463. For Public Health Act, 1875, see 
19 Hatssury’s Sratures (2nd Edn.) 56. 


Cases referred to: 
(1) Lamley v. East Retford Corpn. (1891), 55 J.P. 183, C.A.; 26 Digest (Repl.) 


283, 105. 

(2) Harris v. Baker (1815), 4 M. & S. 27; 105 E.R. 745; 26 Digest (Repl.) 456, 
1513. 

(3) Mellor v. Heywood Corpn. (1884), 48 J.P.Jo. 148; 26 Digest (Repl.) 456, 
1514. 


(4) Young v. St. Mary’s, Islington, Vestry (1896), 60 J.P. 821, D.C.; 26 Digest 
(Repl.) 459, 1533. 

(5) McClelland v. Manchester Corpn., [1912] 1 K.B. 118; 81 L.J.K.B. 98; 105 
L.T. 707; 76 J.P. 21; 28 T.L.R. 21; 9 L.G.R. 1209; 26 Digest (Repl.) 428, 
1313. 

(6) Morrison v. Sheffield Corpn., [1917] 2 K.B. 866; 86 L.J.K.B. 1456; 117 L.T. 
520; 81 J.P. 277; 88 T.L.R. 492; 61 Sol. Jo. 611; 15 L.G.R. 667, C.A.; 26 
Digest (Repl.) 533, 2086. 

(7) Geddis v. Bann Reservoir Proprietors (1878), 3 App. Cas. 480, H.L.; 38 
Digest 25, 137. 

(8) Great Central Rail. Co. v. Hewlett, [1916] 2 A.C. 511; 85 L.J.K.B. 1705; 
115 L.T. 349; 80 J.P. 865; 32 T.L.R. 707; 60 Sol. Jo. 678; 14 L.G.R. 
1015, H.L.; 26 Digest (Repl.) 474, 1621. 

(9) Baldock v. Westminster City Council (1918), 88 L.J.K.B. 502; 120 L.T. 470; 
83 J.P. 98; 35 T.L.R. 188; 17 L.G.R. 190, C.A.; 26 Digest (Repl.) 456, 
1516. 

(10) Carpenter v. Finsbury Borough Council, [1920] 2 K.B. 195; 89 L.J.K.B. 
554; 123 L.T. 299; 84 J.P. 107; 64 Sol. Jo. 426; 18 L.G.R. 370; 38 Digest 
40, 235. 
(11) Boynton v. Ancholme Drainage and Navigation Comrs., [1921] 2 K.B. 213; 
90 L.J.K.B. 75; 124 L.T. 54; 85 J.P. 33; 18 L.G.R. 610, C.A.; 38 Digest 
37, 221. 
Also referred to in argument : 


Cowley v. Newmarket Local Board, [1892] A.C. 345; 62 L.J.Q.B. 65; 67 L.T. 
486; 56 J.P. 805; 8 T.L.R. 788; 1 R. 45, H.L.; 26 Digest (Repl.) 419, 1290. 

Appeal by the defendants from a decision of Greer, J., in a case tried by him 
without a jury at Manchester Assizes. 

The plaintiff, a carter, sued the defendants, the highway authority, who had 
undertaken to supply gas for lighting the streets of their district under s. 161 of 
the Public Health Act, 1875, alleging that he had suffered injury by reason of their 
negligence in the performance of the duty so undertaken. In particular, he alleged 
that the defendants owned a lamp on a path named Old Quarry Road, and that 
they had neglected to keep it alight, by reason of which negligence he fell over a 
retaining wall between Old Quarry Road and Dun Lane. Greer, J., found that 
Old Quarry Road had not been adopted or become repairable by the defendants. 

The plaintiff was visiting a friend in the immediate neighbourhood of Dun Lane, 
and late on Christmas night he left his friend’s house intending to proceed to Dun 
Lane. Instead of striking the entrance to Dun Lane he got upon the higher 
ground above Dun Lane, fell over a retaining wall into Dun Lane, and was injured. 
There was close to the spot where he fell a gas lamp erected by the corporation 
under their statutory powers, supplied with gas by the corporation, and lighted by 
one of their servants. On the particular night in question the lamp was extin- 
guished about 9 p.m. by the order of the corporation. It was said that, with a 


A 
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view to economy, they had issued a general order that all the public Jamps in the 
district should be extinguished at nine o’clock, and, accordingly, this lamp was 
put out at that time, and, consequently, the place was in darkness when the 
plaintiff left his friend’s house and endeavoured to get into Dun Lane. Grerr, J., 
found that the place where the plaintiff fell was reasonably safe for foot passengers 
during the day, and at night when the lamp was lit, but that on a dark night when 
the lamp was not lit it was dangerous, and the accident would not have happened 
if the lamp had been lighted. He gave judgment for the plaintiff for £279 10s. 
By the Public Health Act, 1875, s. 161: 


‘““Any urban authority may contract with any person for the supply of gas, 
or other means of lighting the streets, markets, and public buildings in their 
district, and may provide such lamps, lamp posts and other materials and 
apparatus as they may think necessary for lighting the same. [Where there 
is not any company or person (other than the urban authority) authorised by 
or in pursuance of any Act of Parliament, or any order confirmed by Parlia- 
ment, to supply gas for public and private purposes, supplying gas within any 
part of the district of such authority, such authority may themselves under- 
take to supply gas for such purposes or any of them throughout the whole or 
any part of their district; and if there is any such company or person so 
supplying gas, but the limits of supply of such company or person include 
part only of the district, then the urban authority may themselves undertake 
to supply gas throughout any part of the district not included within such 
limits of supply. . . .]’’ (The words in square brackets were repealed by the 
Gas Act, 1948, Sched. 4.) 

Barrington-Ward, K.C., and D. N. Pritt for the defendants. 
T. Eastham for the plaintiff. 


BANKES, L.J.—This case raises a question important to local authorities. 
The plaintiff in his action alleged that the defendants, the Glossop Corporation, 
were liable to him in damages for personal injuries which he had sustained owing 
to their failure to keep a lamp alight at a dangerous spot within their area. Greer, 
J., decided the case in the plaintiff's favour and awarded him damages, founding 
himself upon a decision in Lamley v. East Retford Corpn. (1), and it becomes 
necessary to consider whether that case was in all points rightly decided, whether 
it has been rightly appreciated, and how far it bears upon the present action. The 
learned judge has found that, had the lamp been alight, the accident would not 
have happened, and counsel for the plaintiff has laid great stress upon that finding. 

In my opinion, the first thing we have to consider is: What is the statutory 
duty of the corporation in regard to this lamp? It is agreed that their statutory 
authority for lighting the district is to be found in s. 161 of the Public Health Act, 
1875, and the first material point for consideration is : What is the true effect of 
that section? In my view, the true effect is that it gives the defendant corporation 
authority to light their district, but creates no obligation upon them to light it, 
and gives them a discretion whether they shall light the whole of their district 
or only some portion of it. I think it also gives them a full discretion as to the 
times during which the lamps shall be kept alight in any portion of their district 
which they elect to light, and that there is a very great distinction to be drawn 
between the power given to a local authority under the section and the powers 
given under s. 130 of the Metropolis Management Act, 1855, where not only is the 
local authority given power to light the streets, but they are placed under a distinct 

igation to light them. 
Bice ee true ar RS of s. 161 of the Public Health Act, the first and 
very material point to consider is how far a dictum of Lorp ESHER in Lamley v. 
East Retford Corpn. (1) is justified. Counsel for the plaintiff lays great stress 
upon that dictum, and he says that GREER, J., founded his judgment upon it. It 
does not so appear from GREER, J.’s judgment, but it may be that counsel’s com- 
ment is correct. In Lamley’s Case (1) the question arose whether or not the 
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defendants were liable for failing to light a part of their district in which they had 
placed a post in the middle of the public highway. The question, therefore, as to 
the liability of the defendants in that case did not depend merely upon whether 
they lighted a part of their district efficiently or not, but upon whether they had 
themselves placed something which, unless lighted, was a source of danger to 
passers by. Therefore, it was not material to express any opinion as to the general 
obligation of the local authority to light their whole district. But Lorp EsuHer, 
M.B., does undoubtedly say this as to the other points : 


‘The corporation had undertaken to light the town, and they were the owners 
of the gasworks, and they must light the town reasonably and sufficiently.” 


If the learned judge is correctly reported there, and intended to lay it down as a 
matter of law that under this or any other section of the Public Health Act, the 
local authority were under an obligation to light the whole town reasonably and 
sufficiently, I am not able to agree with the view thus expressed. It is quite true 
that the decision there was a decision of the Court of Appeal, but the case is not 
fully reported. The judgments of Bowen and Fry, L.JJ., are not reported, and 
this dictum of the Master of the Rolls, if it is correctly reported, was not necessary 
for the decision of that case. I come to the conclusion, therefore, that there is 
no authority to support the proposition that s. 161 of the Public Health Act creates 
any obligation upon the local authority to light any part of their district. 

We have been referred to a number of decisions some of which bear directly or 
indirectly on the present case, but in every case, I think, to which reference has 
been made and in which the only cause of action alleged was an omission to exercise 
to the full their statutory powers of lighting a district, the courts have decided 
that such a complaint as that gives no cause of action. Without going through 
the cases one by one, I would mention that I think that Harris v. Baker (2), Mellor 
v. Heywood Corpn. (8), and Young v. St. Mary’s, Islington, Vestry (4) are all 
illustrations of the rule to which I have just referred. In all those cases it was 
held that the plaintiff had failed to establish any duty on the part of the defen- 
dants towards him arising out of their mere failure to light a particular part of 
the defendants’ district. The cases in which a plaintiff has succeeded in estab- 
lishing a liability arising from the failure to light a portion of their district are all 
cases, as it seems to me, in which the plaintiff established that he had a cause of 
action against the defendants arising out of the fact that they themselves had 
placed or caused to be placed in a public highway something which was an obstruc- 
tion and dangerous unless sufficiently lighted, and that the cause of action in 
respect of which the plaintiff succeeded was not merely a failure to light part of 
the district, but was the keeping on a public highway something which was 
dangerous unless it was sufficiently lighted. The cases which I think are all 
illustrations of that principle are Lamley’s Case (1) and McClelland v. Manchester 
Corpn. (5). 

McClelland’s Case (5), which was decided by Lusu, J., is decided on the same 
principle as Lamley’s Case (1). The facts there were that the defendants had 
taken over an existing highway at the end of which there was a kind of ravine ; 
they had made up a road leading up to the ravine, and had placed lights in it. 
There was, at the other side of this ravine, another street which they had also 
made up, and they had placed lights in that street, and apparently the jury came 
to the conclusion that by making up the road in the way they had and lighting it 
they had created a sort of hidden trap for the passer-by, and that the placing of 
the lights in the street the other side of the ravine increased the danger and made 
the trap more dangerous. it was a kind of invitation to persons to proceed and 
assume that there was no intervening danger between the lights in the one street 
and the lights in the other street, and Lusu, J., left these questions to the jury: 
Was the road as made up and constructed a danger to the persons lawfully using 
it.’” Answer: ‘‘Yes. That answer alone puts the case in the same category, it 
seems to me, as Lamley’s Case (1). They had done something which made the 
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road dangerous. Then: ‘‘Was the ravine which was unfenced a hidden trap for 
persons using the road?’’ Answer: ‘‘Yes.’’ ‘‘Did the defendants in opening the 
road to the public after making it up and in maintaining it take all proper care to 
warn the public of the existence of the danger?’’ Answer: ‘‘No.’’ ‘‘Were the 
public invited, by what the defendants had done, to pass along the whole of the 


road as being a proper highway?’’ Answer: ‘‘Yes.’’ In reference to those 
findings Lusu, J., said: 


“The defendants, therefore, having exercised their powers, as the jury thought, 
negligently in such a way as to leave a hidden trap for persons who went along 
that road at night, exposing them to unnecessary and avoidable danger, are 
liable to the plaintiff, who suffered damage by reason of this negligence.’’ 


I take it, therefore, that the learned judge was treating this case on exactly the 
same principles as in Lamley’s Case (1)—down to that point; but then a special 
point was made with reference to the absence of light, and in reference to that, 
Lusu, J., says: 


‘‘Mr. Langdon contended that if the defendants undertook to light and did 
light a street which they knew to be dangerous they would be liable for an 
accident caused by insufficient and improper lighting, and he cited the case of 
Lamley v. East Retford Corpn. (1) as an authority for his contention. I think 
that the principle of that case applies, and that as the defendants negligently 
and inadequately lighted the street, having regard to its condition, they are 
liable on that ground.”’ 


In other words, as it seems to me, the learned judge says, having made that road 
dangerous it was then their duty sufficiently to light a danger which they them- 
selves had created. But that does not appear quite clearly from the headnote, in 
which it is stated that the effect of the findings of the jury was that the defendants, 
in taking over and making up the street and leaving it in a dangerous condition, 
were guilty of misfeasance, and also that they had acted negligently in their 
statutory duties with regard to maintaining and lighting the street, and the 
plaintiff was, therefore, entitled to judgment. That might lead to the impression 
that the learned judge had held that the mere neglect to light the street was a 
sufficient cause of action, but it does not appear to me that that was the effect of 
the learned judge’s judgment. 

There is only one other case I want to refer to and that is Morrison v. Sheffield 
Corpn. (6), which I think very clearly explained the distinction between the two 
classes of cases which I have been endeavouring to draw. The plaintiff brought 
his action for damages for personal injuries owing to the defendants having in- 
sufficiently lighted certain protecting fences which they had placed round trees 
which they themselves had planted. Lorp Reapine pointed out that the plaintiff's 
cause of action was not merely for insufficiently lighting the fences, but was for 
having placed fences there which were in themselves dangerous unless lighted. 
He says: 

“T have come to the conclusion that the duty was continuing; that the degree 

of care required was not exhausted by erecting the guards so as to be reasonably 

safe for the protection of the public at the time of their erection; and that the 
duty continued to so keep them as not to be dangerous to the public using the 
highway.” 

PicxrorD, L.J., said: 

“Tt is said that our decision will involve a hardship on local authorities and 

will impose on them an obligation to guard or to paint every post and kerb, 

but in truth it only imposes an obligation to take reasonable care that what 
they have put in the roadway shall not become a nuisance and a danger under 


’ 


altered conditions.’ . . 
Counsel for the plaintiff, however, argues that the present case, on its particular 
facts, is independent of these authorities, and, as I understand his argument, it 1s 
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founded partly upon the dictum of Lorp Esuer to which I have referred and partly A 
upon an endeavour to apply Lorp Biacksurn’s dictum in Geddis v. Bann Reservoir 
(7) to the facts of this case. What Lorp Biacksurn said in that case was this : 


‘For I take it, without citing cases, that it is now thoroughly well established 

that no action will lie for doing that which the legislature has authorised if 

it is done without negligence, although it does occasion damage to anyone; 44 
but an action does lie for doing that which the legislature has authorised, if 

it be done negligently.”’ 


That is the rule as he lays it down, and then I think what follows is his view of 
the application of that rule to the particular case. 


‘I think that if by a reasonable exercise of the powers, either given by statute fe 
to the promoters, or which they have at common law, the damage could be 
prevented it is, within this rule, ‘negligence’ not. to make such reasonable 
exercise of their powers.”’ 


The rule, as I understand, that he lays down, is that an action does lie for doing 
that which the legislature has authorised, if it be done negligently. What is it 
that the legislature has authorised in this particular case? It is the supply of gas [I 
to and the lighting of this district. That is what the defendants are authorised to 
do, and, of course, if in the doing of that they were to act negligently, they would 
come within the rule—if, for instance, they erected a lamp post in the middle of 

a highway, or so near a highway as to be a source of danger to persons passing 
along unless it was properly lighted, or if they laid a gas main in such a way or 

so negligently that gas escaped into someone’s house. Those would be negligent J 
acts in the course of doing that which the legislature had authorised them to do. 
But, in my opinion, that rule is not applicable to the exercise of a discretion by 
the local authority as to how long they shall allow lamps to be kept alight within 
their district, or whether, having erected a lamp post in a particular district, they 
shall afterwards take it away, or whether they shall cut off a supply of gas in their 
district to some lamps and allow it to continue to others. Those acts are not in F 
exercise of the statutory powers within the meaning of Lorp Biackpurn’s decision; 
they are done in the exercise of the local authority’s discretion, the authority 
having assumed to act under the statute and to become the lighting authority for 
the district. It seems to me impossible to contend that the defendants were under 

an obligation to place a lamp post at this spot. If they were under no obligation 

to place a lamp post at that spot, they could be under no liability if they took it @ 
away, having placed it there, and if they are under no liability for taking it away 
when they have placed it there, it seems to me they can be under no liability 
either for shutting off the supply of gas to the lamp post or for causing the lights 

to be extinguished at a particular hour. I have given careful consideration to 
counsel's arguments, but, in my opinion, he has failed to establish that the defen- 
dants were under any liability or duty to his client to keep this lamp alight. In 
these circumstances, with respect to the learned judge, I am unable to come to 
the same conclusion as that at which he arrived, and I do not think that, properly 
understood, Lamley’s Case (1) is an authority in the plaintiff's favour. I think 
the appeal must be allowed and judgment must be entered for the defendants. 


SCRUTTON, L.J.—This is a case of considerable importance to all local J 
authorities outside the metropolitan district, and also one of considerable difficulty, 
because the previous authorities on the subject which the learned judge of the 
court below has considered are a little difficult to understand, and in parts are 
not very consistent with each other. I am not surprised that the learned judge 
felt considerable difficulty and doubt as to his decision. Having listened with the 
greatest attention to the very able arguments addressed to us by counsel on both 
sides, I have come to the clear conclusion that the learne : 


av" ( d judge below was wrong 
in the decision that he came to in this case. 
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The corporation of Glossop apparently controls a hilly district, and at a certain 
part of their district a road comes down Castle Hill and continues down Dun Lane. 
On the left-hand side as you come down that line of street there is some waste 
land, not separated from the highway by any fence, over which, on a rough sort 
of farm road, there is a public right of way to a workhouse. On each side of that 
public right of way there is waste land, private property apparently, over which 
the public has not any right of walking, though no doubt nobody would stop them 
walking about it if they wanted to. If you turn off on to that waste land you may 
find yourself looking down into Dun Lane, down a retaining wall about 5 tt. high, 
and in the dark you may suddenly drop 5 ft. into the Dun Lane highway. It will 
be noticed that this is not one of those cases where a road is made with a drop 
from it on to land, and it can be said to the local authority: ‘‘If you allow people 
to walk along your road you must protect them from tumbling off into a pit.’’ This 
is a case where people are walking where they have no business to be, above the 
highway. It is suggested that the local authority has some duty to protect them 
from tumbling into the highway from a place where they have no business to be. 
Another thing to notice is that the local authority did not make Dun Lane; they 
took it over when made. They did not make the retaining wall, or the drop; that 
was there before they took it over. They have not put anything into the highway 
which is a danger. They have put a lamp on the top of the retaining wall. They 
have apparently put it in that place because the juvenile population of Glossop, if 
the lamp were put in the road, would use the retaining wall to play tricks with the 
lamp, which would be about on their level. So they have put the lamp on the 
top of the retaining wall and not on the road, and, having done that, for very 
laudable purposes of economy, they have come to the decision that all lamps in 
Glossop shall be turned out at nine o’clock in the evening. The plaintiff, on 
Christmas night, about half-past eleven, coming down from a house on Castle Hill 
and meaning to go down Dun Lane, without negligence, found his way on to the 
waste land near the quarry land. He apparently saw the lamp post, forgot where 
it was, did not use it as a guide, and dropped over into Dun Lane, with serious 
results. He sues the corporation, and the learned judge has given judgment in 
his favour. 

This is not a case under the Metropolis Management Act, and, therefore, nothing 
said by me has any importance with regard to any subsequent case under that 
statute, where a different standard of liability is put upon the local authorities in 
the metropolis. The liability in this case arises under s. 161 of the Public Health 
Act, 1875, which says : 


‘“‘Any urban authority may contract with any person for the supply of gas or 
other means of lighting the streets, markets, and public buildings in their 
district, and may provide such lamps, lamp posts, and other materials and 
apparatus as they may think necessary for lighting the same... .”’ 


Counsel for the plaintiff admits that if the corporation of Glossop had chosen not 
to light Glossop at all and to have no lamps, they would in this case have been 
under no liability whatever. It is quite clear that, in certain circumstances, they 
would have had a liability if they had in the highway put an obstruction—a post, 
a refuge, or something that might cause damage in the dark to people ordinarily 
using the highway—unless notice were given of its presence. They would have 
been required, either by lighting or other proper warning, to give notice of the 
obstruction that they had put in the highway. It may be also that, if they had 
made the highway so as to be dangerous, as, for instance, if they had made it 
along the edge of a precipice, they would then have the duty to give notice by 
warning or lighting, or some other means, that adjacent to their highway there was 
a danger which people using the highway might fall into. But I am not at all 
clear that that could apply to an obligation to warn people above the highway on 
private land, that there was a highway into which they might fall, which is this 
case. Counsel argued that there was no original obligation to light at all. The 
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next question put to him was: Supposing having lighted once they had entirely 
discontinued, is there any obligation? As I understood counsel, though I think 
he recognised he was up against a somewhat difficult fence, he replied that, if 
they did once start lighting, they were bound to continue. I am unable to agree 
with that view. It appears to me that, having a discretion to light or not to light 
so that they need not light at all, if for a time they light, they may discontinue 
lighting, either wholly or partially as to space, or partially as to time, without 
being under any legal liability. That is subject to this, that if the case is: ‘You 
put an obstruction in the highway,’’ you get then the obligation to give warning of 
the obstruction, quite irrespective of the general question of obligation to light or 
power to discontinue the obstruction or danger in the highway that you have made. 
You must warn people by proper means—whether by lighting or watchman or 
fences, or such reasonable means as would guard against the danger that you 
yourself have created. 

As I understand counsel for the plaintiff, he based his argument on the well- 
known language of Lorp Biacksurn in Geddis v. Bann Reservoir Proprietors (7), 
where Lorp BLACKBURN says : 


‘‘For I take it without citing cases that it is now thoroughly well established 
that no action will lie for doing that which the legislature has authorised if 
it is done without negligence, although it does occasion damage to anyone, but 
an action does lie for doing that which the legislature has authorised if it be 
done negligently.” 


Counsel says, with great respect to him, following the letter, but not paying suffi- 
cient attention to the spirit of the remark: ‘‘You are doing what the legislature 
has authorised—you are lighting—but you have done it negligently, for you have 
turned out your light in a dangerous place.’’ I think that argument leaves Lorp 
Biacksurn’s remark as if it were ‘‘not only will an action lie for doing negligently 
that which the legislature has authorised, but an action will lie for not doing that 
which the legislature has given power to do, if that be done negligently.’’ You 
do not negligently abstain from doing what the legislature has authorised you to do, 
unless there is some duty on you to do it, and to read that sentence in the way 
in which counsel desires to read it, seems to me to assume that there is a duty 
to light. If there is no duty to light, you do not negligently abstain from lighting 
if you do not light because there is no duty on you to do it. Lorp BracksurN’s 
remark seems to me to be addressed to negligence in directly doing acts which you 
are empowered to do. If, for instance, you propose to light by electricity and you 
put in a faulty wire so that, as has happened in several cases in London, electricity 
gets into the gas, and there is an explosion, you may be using your power negli- 
gently. In the same way, if you put refuges in the street and do not light them 
properly you may be using your powers negligently, but it would be going well 
beyond Lorp Bracxsurn’s dictum to say that where you have an optional power 
which if used negligently would render you liable, that, therefore, if you do not 
use it at all you can be held liable. That, I think, is the fallacy in the able 
argument of counsel for the plaintiff. Those are my views on the general ques- 
tions, and I have expressed them at some length because it is an important matter. 

With regard to the authorities, I am bound to say, I think they are extra- 
ordinarily unsatisfactory. In Harris v. Baker (2) the trustees, who had power to 
light and maintain a road, had left heaps in the road and had not lighted them, 
and Lorp Bracksurn held that they were not liable. I should have thought 
myself that they had made a danger in the road by leaving heaps there, the 
question being whether they had taken proper precautions to guard persons using 
the road. That case seems to me to come within the clear principle I have stated, 
that, if a highway authority put a danger in the road, they must properly guard it. 
The next case, Mellor v. Heywood Corpn. (3), seems to be open to the same 
criticism. The defendant corporation put a lamp in the road, and a gentleman 
who was coming to dine with the mayor drove into the lamp post because the lamp 
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was not lighted. I should have thought that there was something there put upon 
the road which ought to have been properly lighted, and that the decision could 
very well have been given the other way. But that case is so extremely shortly 
reported that it does not even say who decided it, and probably it is not very safe 
to rely upon it one way or the other. Then there comes the case which the learned 
judge has followed, Lamley v. East Retford Corpn. (1). The report does not say 
anything about the opinions expressed by the second and third members of the 
Court of Appeal. My impression is that Lorp Esuer said a great deal more than 
appears from the twelve lines to which the judgment in the report is confined. 
One ground of the decision as reported, however, seems to come within the 
principles I have stated. It was a case that came within the Public Health Act, 
1875, and Lorp Esuer is reported to have said: 


‘This corporation had undertaken to light the town, and they were the owners 
of the gasworks. They must light the town reasonably and sufficiently.’’ 


Counsel agrees that they were not bound to light the town at all, and, unless it 
can be said that, having lighted part of the town, they are bound to light every 
part of the town, it is difficult to understand what Lorp Esuer can have meant 
by that sentence. There is quite sufficient ground for supporting the judgment, 
by which, of course, we are bound, and the fact that a post was put in the highway 
without any warning seems to me to be the correct ground on which the decision 
was placed. I strongly suspect that, if we had had the judgments of Bowen and 
Fry, L.JJ., we should have found that that was the ground on which they put it, 
but those three lines in Lorp Esuer’s judgment I personally am quite unable to 
agree with, because they seem to me to be quite inconsistent with the true mean- 
ing of s. 161 of the Public Health Act, 1875, and are not good law. Young v. 
St. Mary’s, Islington, Vestry (4) was a case under the Metropolis Management Act, 
and, therefore, I say nothing about it. 

Then there is the decision of Lusu, J., in McClelland v. Manchester Corpn. (5). 
The exact terms of the local Act are not given, but they are said to be similar to 
those of the Public Health Act, 1875, and I so treat them. I have, I confess, 
considerable difficulty in following parts of that case. There was there a road 
which stopped abruptly on the edge of a ravine, and there was undoubtedly a 
danger in this sense, that if you went there in the dark the road suddenly ended 
and you might fall over into the ravine. Fourteen years after the road had been 
dedicated to the public, the Manchester Corporation took it over and made it up. 
I am not at all clear how it can be said they had made any danger in those circum- 
stances. The danger was there in the road dedicated to the public before they 
took it over, but in some way the jury answered ‘‘Yes’’ to the question: ‘‘Was the 
road as made up and constructed a danger to persons lawfully using it?’’ I do not 
see what there was in the making-up or constructing that made any danger which 
was not there previously, when the road was dedicated to the public by its owner. 
But some little time afterwards the corporation did a thing which does seem to me 
to have made a regular trap. On the other side of the ravine, in a parallel line, 
there was another road, and they put lights on the two roads so that when one 
came into the first road at night, not knowing anything about it, it looked as 
though there was a continuous road with continuous lights about the same distance 
apart, and a motor car turning into the road, and the driver secing apparently a 
continuous road with continuous lights, went ahead, and went into the ravine. 
That seems to me to be uncommonly like a lighting trap, and might be a sufficient 
ground for deciding the case, but some parts of the learned judge’s judgment I find 
very difficult to follow. He says: 


“Mr. Langdon contended that if the defendants undertook to light and did 
light a street which they knew to be dangerous, they would be liable for an 
accident caused by insufficient and improper lighting, and he cited Lamley’s 
Case (1) as an authority for this contention. I think that the principle of that 
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case applies, and that as the defendants negligently and inadequately lighted 
the street, having regard to its condition, they are liable on that ground. 


If the facts in that case show that the corporation had done something which 
made a danger, then I can follow the decision, though I have a difficulty in seeing 
what they had done which made the danger, except the lighting of the street on 
the other side of the ravine, which the learned judge was not considering at that 
time. If the judge was saying: ‘Though the defendants did not make a danger, 
they have a duty adequately to light a street which they took over, in which there 
is a danger,’’ then it seems to me to be subject to the same criticism as I have 
given to the statement of Lorp EsHer in Lamley’s Case (1), and I am not at all 
clear that, if that is his view of the facts, I can agree with that part of the judg- 
ment. It is, however, I think, quite sufficient to support it that the condition 
of the lighting of the street on the other side of the ravine, put there by the 
defendants themselves, did make a dangerous trap out of what, in the absence of 
lighting on the other side of the ravine, would not have been such a trap. 

We were also referred to Great Central Rail. Co. v. Hewlett (8), which only 
shows that where there is authority given by statute to put up a particular thing 
in a highway there is no obligation to take any further precautions. Parliament 
having, rightly or wrongly, authorised its erection, the owner is under no obligation 
to light it. Morrison v. Sheffield Corpn. (6) is also a case of putting a danger in 
a street. The corporation of Sheffield, with a view of improving the amenities of 
the town, planted trees in their streets, but, suffering from small boys who climbed 
up them, they put railings round, turning outwards at the top to stop the boys 
climbing up. During the period of the Zeppelin raids, on a dark night, the plaintiff 
injured his eye by running into contact with the fencing round one of the trees. 
That is the case of a danger put in the street by the local authority, and they were 
held liable to the plaintiff. Baldock v. Westminster City Council (9) was a case 
under the Metropolis Management Act, and referred to the putting in the street 
of a refuge with insufficient warning. Again, Carpenter v. Finsbury Borough 
Council (10), tried before SHearMAN, J., was also a case under the Metropolis 
Management Act, and does not seem to conflict with the principles that I have 
laid down. Boynton v. Ancholme Drainage Comrs. (11) is a case the memory of 
which I cannot help thinking was in the mind of the learned judge although the 
judgment was not before him, but I do not think he had in his mind the terms of 
the decision. In that case, there was a statute giving the commissioners a dis- 
cretion to drain the level and requiring them to maintain it. They made a 
particular drain, but allowed it to become choked, so that the land was damaged 
by flood. The same learned judge as in this case took the view that the statute 
was discretionary, and no action would lie against the commissioners for not 
maintaining the drain, which they had discretion to make or not to make. This 
court took the view, though they declined to decide whether an action would lie 
for not making a drain, that, if a drain were made and then allowed to become 
inefficient, an action would lie. If the learned judge had had the terms of that 
decision before him I think he would have seen the distinction between that case 
and the present, and would have seen that the principle of Geddis v. Bann 
Reservoir Proprietors (7), as there explained, did not apply to this case. 

Those are the authorities, and I do not think they are at all satisfactory, but, 
in my view, the principle comes back to this—that under s. 161 of the Public 
Health Act, 1875, the local authority is under no obligation to light—that matter 
is in its discretion—and it is under no obligation to continue lighting either the 
whole or in part. It is discretionary; but, if it does light, it will be liable for 
damages for negligence in lighting—negligence in the escape of electric current or 
gas, negligence in putting posts in the highway, or making traps and dangers in 
the street, without lighting them, but it is not liable merely for exercising its 
discretion not to light or exercising its discretion to discontinue lighting, nor for 
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dangers which it itself did not create. For these reasons I agree with my lord 
that the appeal should be allowed. 


ATKIN, L.J.—I agree. I only give a separate judgment as I am differing from 
the learned judge, for whose opinion I have the greatest possible respect, and I 
give my judgment with reluctance. But this is a matter of considerable im- 
portance to local authorities who are given statutory powers, and I propose to state 
quite shortly what, in my judgment, are the rights and obligations of such 
authorities in respect of those powers. 

It appears to me that if a local authority having statutory powers decides to 
exercise those powers, then in doing that which it so decides to do it is under a 
duty to persons interested to take reasonable care not to cause damage so far as 
the avoidance of damage is consistent with the exercise of the statutory powers. 
On the other hand, it is under no legal duty to act reasonably in deciding whether 
it shall exercise its statutory powers or not, or in deciding to what extent those 
powers shall be exercised—for example, over what area or for what time. Thus, 
it appears to me that, if it decides to light any area, its lamps and appliances must 
be placed and maintained with reasonable care so as to avoid danger to wayfarers 
or owners or occupiers of adjoining property. If gas or electricity is conducted 
to the lamps, reasonable care must be taken that the gas or electricity do not 
escape so as to cause damage. There is no duty to exercise the power of lighting 
at all, nor, if the local authorities do light, are they obliged to light the whole of 
their urban district or any particular part of it. They are under no duty to light 
all dangerous places or any dangerous particular place, and, if they do light a 
dangerous place for some of the time, they are under no duty to light it for all 
the time. In the present case the local authority did not cause the danger. The 
danger was in existence, because there was a steep place adjoining a highway over 
which a wayfarer at night might easily fall in the dark. The real complaint of 
the plaintiff is not that the local authority caused the danger, but that, the danger 
being there, if they had lighted the place, he would have seen the danger and 
avoided it. As I have said, in my opinion, there was no duty upon the local 
authority to light that dangerous place. Putting it in another way, during the 
hours from 6 to 9 p.m., while, in pursuance with their decision, they were lighting 
the entrance to Dun Lane, they were under a duty to exercise reasonable care in 
the way I have mentioned; but after nine o’clock, when they had decided not to 
light the place, they were under no duty to light it at all. The authorities have 
been reviewed by my lord and my brother Scrurron, and with their criticisms on 
the cases I am substantially in accord. I only desire to add that the dictum of 
Lorp Esuer, M.R., in Lamley v. Hast Retford Corpn. (1), if it is correctly reported, 
appears to me, as it appears to my two brothers, to be much too wide. It was 
unnecessary for the decision of the case, and it would impose upon urban authorities 
a burden which the Public Health Act, 1875, never intended to impose upon them. 
All the cases in which liability for not lighting has been established against 
corporations regulated by that Act can be explained upon the footing that the 
corporation in question created the danger by which the plaintiff was injured. 
That was not so in the present case. 





Appeal allowed. 


Solicitors: Few & Co., for G. H. Lea, Glossop; Blyth, Dutton & Co., for Charles 
Davis & Son, Glossop. 
[Reported by W. C. SanprorD, Esq., Barrister-at-Law. | 
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ATTORNEY-GENERAL v. ARD COASTERS, LTD. 
LIVERPOOL AND LONDON WAR RISKS INSURANCE 
ASSOCIATION, LTD. v. MARINE UNDERWRITERS OF 

S.S. RICHARD DE LARRINAGA 


[Houser or Lorps (Viscount Finlay, Lord Dunedin, Lord Sumner, Lord Parmoor 
~ and Lord Wrenbury), May 3, 5, 1921] 
[Reported [1921] 2 A.C. 141; 91 L.J.K.B. 81; 125 L.T. 548; 
37 T.L.R. 692; 15 Asp.M.L.C. 353; 26 Com. Cas. 352] 


Insurance—Marine insurance—War risk—‘‘Warlike operation’’—Charterparty 

T. 99—Warship on patrol—Collision with requisitioned ship. 

A steamship, which had been requisitioned by the British government 
during the 1914-18 war on the terms of the charterparty T. 99 (under cl. 19 of 
which the Admiralty took those war risks which would be excluded from an 
ordinary policy of marine insurance by an f.c. and s. clause in the usual form), 
was damaged in a collision with a warship of the Royal Navy then engaged in 
patrolling between two points in the North Sea on the look-out for enemy 
craft, neither vessel being to blame. 

Held: at the time of the collision the warship was conducting a warlike 
operation, the steamship was damaged as a consequence of that operation, 
and, therefore, the Admiralty was liable in respect of the damage suffered 
by her. 

Insurance—Marine insurance—War risk—‘‘Warlike operation’’—Warship pro- 
ceeding to place to begin warlike operation—Proceeding to pick up convoy. 

A steamship, which was insured against war risks under a policy in which 
those risks were expressed to include ‘‘all consequences of hostilities or warlike 
operations by or against the King’s enemies,’’ was damaged during the 1914-18 
war in a collision with a warship of the Royal Navy which was sailing under 
orders to go to a certain place there to pick up a convoy of merchant vessels 
and thereafter protect them on their voyage. 

Held: protecting convoys during war was a warlike operation and proceeding 
to the place where that duty was to be begun was equally a warlike operation, 
the steamship was damaged as a result of that operation, and, therefore, the 
insurers were liable in respect of the damage suffered by her. 

Per Lorp Frytay: It seems to me perfectly plain that when a war vessel is 
actually at sea and is there because she is under orders to go to a particular 
spot to undertake a warlike operation, whatever its nature may be, she is 
engaged in that warlike operation, because she is doing that which is necessary 
to get to the spot where the actual thing is to be done. 


’ 


Notes. Distinguished: Admiralty Comrs. v. Brynawell S.S. Co. (1923), 40 
T.L.R. 78. Considered: Clan Line Steamers v. Board of Trade (1928), 140 L.T. 
33; The Clan Matheson, [1929] All E.R.Rep. 17. Distinguished: Wharton 
(Shipping), Ltd. v. Mortleman, [1941] 1 All E.R. 175. Referred to: S.S. Larch- 
grove v. R. (1919), 36 T.L.R. 108; Charente S.S. Co. v. Transports Director (1921), 
38 T.L.R. 148; Harrisons v. Shipping Controller, [1921] 1 K.B. 122; A.-G. vy. 
Adelaide S.S. Co., [1923] All E.R.Rep. 81; Commonwealth Shipping Represen- 
tative v. Peninsular and Oriental Branch Service, [1922] All E.R.Rep. 207; Hain 
S.S. Co. v. Board of Trade, [1928] 2 K.B. 534; Yorkshire Dale S.S. Co. v. Minister 
of War Transport, [1942] 2 All E.R. 6; Clan Line Steamers, Ltd. v. Liverpool and 
London War Risks Insurance Assocn., Ltd., [1942] 2 All E.R. 367; Liverpool and 
Saag War Risks Insurance Assocn., Ltd. v. Ocean S.S. Co., [1947] 2 All E.R. 
586. . 


. As to marine insurance against war risks, see 22 Hatsnury's Laws (8rd Edn.) 
xt . j 
75 et seq.; and for cases see 29 Diarstr 226-231. 
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A Cases referred to: 


(1) British and Foreign S.S. Co., Ltd. v. R. (The St. Oswald), [1918] 2 K.B. 
879; 87 L.J.K.B. 910; 118 L.T. 640; 84 T.L.R. 546; 62 Sol. Jo. 701; 14 
Asp.M.L.C. 270, C.A.; 41 Digest 990, 8749. 

(2) Britain Steamship Co., Ltd. v. R. (The Petersham), [1919] 1 K.B. 575; 88 
L.J.K.B. 521; 120 L.J. 275; 85 T.L.R. 271; British India Steam Navigation 

B Co. v. Green, and Liverpool and London War Risks Insurance Association, 
Lid. (The Matiana), [1919] 1 K.B. 632; 35 T.L.R. 269; consolidated 
appeals, [1919] 2 K.B. 670; 88 L.J.K.B. 1271; 121 L.T. 588, 559; 35 
T.L.R. 728; 63 Sol. Jo. 736; 14 Asp.M.L.C. 507, 518, C.A.; affirmed, [1921] 
1 A.C. 99; 89 L.J.K.B. 881; 128 L.T. 721; 86 T.L.R. 791; 64 Sol. Jo. 787; 
15 Asp.M.L.C. 58; 25 Com. Cas. 301, H.L.; 41 Digest 990, 8753. 


c Appeal from orders of the Court of Appeal affirming decisions of BamHacue, J. 
The facts appear in the opinion of Viscount Finuay. 
In the Arp CoasTERS case, 


The Solicitor-General (Sir Ernest Pollock, K.C.), Raeburn, K.C., and R. H. 
Balloch for the Attorney-General. 


D Leslie Scott, K.C., A. T. Miller, K.C., and Le Quesne for the respondents. 
In the §8.S. Ricuarp DE LARRINAGA case, 
Raeburn, K.C., and S. L. Porter for the appellants. 
R. A. Wright, K.C., A. T. Miller, K.C., and Le Quesne for the respondents. 


VISCOUNT FINLAY.—These two appeals have been heard together by your 
E Lordships, but I shall deal with the two cases separately. 
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A.-G. v. Arp Coasters, LTp. 


In this case there was a petition of right against the Crown based on obligations 
undertaken by the Admiralty in the form of charterparty, which is very familiar, 
now known as T. 99. The facts out of which the question arises are very simple. 
His Majesty's warship Tartar was engaged patrolling between the Tees and Whitby 

F for the purpose of looking out for submarines or anything in the shape of an enemy. 
The Tartar ranged about and proceeded a certain distance and then turned and 
proceeded in the opposite direction, roaming over the beat of sea she was directed 
to patrol. She had been proceeding at the time just before the turning which lead 
to the collision in a southerly direction. The Ardgantock was a merchantman 
which had been requisitioned by the British government under the terms of the 

G charterparty T. 99. She was proceeding in the same part of the sea in a northerly 
direction on a course such that, if both courses had been prolonged, they would 
have been parallel, and had no alteration taken place the two vessels would have 
passed each other safely port to port. They were navigating both vessels with 
lights out. It was a dark night, and the Tartar, when she got to the point where- 
abouts in the ordinary course she would turn round and go in the opposite direc- 

Hi tion, proceeded to starboard. After she did that she was within such a short 
distance of the Ardgantock that there was no time to prevent the collision which 
ensued. She had not been able to see the Ardgantock, the night being dark and 
visibility not being good, and the lights being out. The result was that the Tartar 
struck the Ardgantock on the port side at about right angles. In these cireum- 
stances the question arose as to the effect of cll. 18 and 19 in the charterparty T. 99 

I under which the Admiralty had requisitioned the ship. Clause 18, which deals 
with sea risks, is as follows: 

“The Admiralty shall not be held liable if the steamer shall be lost, wrecked, 
driven on shore, injured, or rendered incapable of service by or in consequence 
of dangers of sea or tempest or any other cause arising as a sea risk. 


Clause 19, which deals with war risks, provides : . . 
“The risks of war which are taken by the Admiralty are those risks which 
would be excluded from an ordinary English policy of marine insurance by the 
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following or similar, but not more extensive, clause: ‘Warranted free of 
capture, seizure, and detention and the consequences thereof, or of aby 
attempt thereat, piracy excepted, and also from all consequences of hostilities 
or warlike operations, whether before or after the declaration of Wale Te 


The rest of cl. 19 I need not read. 

There can be no doubt whatever, in my opinion, that, when patrolling in this 
way the Tartar was engaged in warlike operations. In the course of that warlike 
operation—in the ordinary course—when she got to the end of her tether in the 
one direction she proceeded to turn round, and she happened to turn under her 
starboard helm in the direction of the Ardgantock, which she could not see owing 
to the darkness and the absence of lights, and the collision took place. It appears 
to me that the loss was the direct consequence of the patrolling, and the turning 
which took place was part of that operation. Batuacue, J., is reported as saying 
this : 


‘The negligence point therefore fails, and it remains to consider whether this 
collision was a consequence of hostilities or of warlike operations. I have 
said what the Tartar was doing. She was a destroyer and she was patrolling 
the seas in search of submarines. In doing that she was patrolling the seas 
without lights. The Ardgantock, in pursuance of Admiralty instructions, was 
also sailing without lights. I have already held in an earlier case that in 
those circumstances where there is a collision between two merchant vessels, 
neither of which is engaged in warlike operations, the mere fact of their both 
sailing without lights in pursuance of Admiralty directions to that effect and 
colliding does not make the collision a war risk, but it retains its character of 
a marine risk. But in this case there was a warlike operation. The Tartar 
was patrolling the seas. That, of itself, was a warlike operation. She was 
patrolling the seas without lights, which made the warlike operations dangerous. 
The collision was due to the fact that the Tartar was patrolling the seas, that 
is to say, it was due to a warlike operation which was being conducted on the 
part of the Admiralty. It seems to me, therefore, to follow that the collision 
which was due to that is a consequence of hostilities or warlike operations.”’ 


In the Court of Appeal, Arkin, L.J., puts the matter very clearly indeed. I may 
be permitted to quote one passage from his judgment. 


‘To my mind the Tartar was clearly engaged upon a warlike operation. She 
was patrolling the seas in search of submarines, and indeed, for the purposes 
of this argument counsel for the Crown accepted the findings of the learned 
judge, and accepted and argued the case on the assumption that the Tartar 
was engaged in a warlike operation. Now it appears to me that as part of her 
warlike operation it was her duty to alter her course from time to time, under 
circumstances where she could not effectively see where she was going; in 
other words, she had to turn in the dark. Turning in the dark she ran into 
the suppliants’ vessel, the Ardgantock, and that vessel was, without negli- 
gence on her part, navigating without lights in such a position that the Tartar, 
executing her warlike operation without negligence, must run into her. The 
injury to the Ardgantock was proximately caused by the impact of the war 
vessel moving in the course of warlike operations. The injury was directly 
due to the warlike operation of the Tartar, just as it would have been, in my 
view, if the Tartar had been herself injured by running into an unlighted 
wreck or other peril of the same kind. The Tartar would have avoided the 
peril if she had received timely warning by lights, or otherwise, of the 
presence of the Ardgantock, but that she had in the course of her warlike 
operations to proceed without such warning and to expose herself and others 
to risk of injury is one of the risks of the warlike operation. In my view, the 


injury of the Ardgantock was proximately caused by the warlike operation of 
the Tartar."’ h 
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I entirely agree with that view of the case, and I desire to say one word about 
the British and Foreign Steamship Co. v. R. (The St. Oswald) (1) and the 
admission which was supposed to have been made on behalf of the Crown in that 
case, that the absence of lights made the adventure a warlike operation. I think 
there must have been some misunderstanding there, and that any admission which 
was made must be read with reference to the particular circumstances of the case. 
It cannot be that the mere fact that two merchantmen at sea proceeding on their 
peaceful errand as merchantmen become engaged in a military operation because 
for the purpose of escaping submarines or the enemy they are sailing with their 
lights out. They are sailing with their lights out on a peaceful errand, and in 
the hope of evading the attention of enemy warships. For these reasons, my 
Lords, it seems to me that in this case the decision of the courts below was right 
and the appeal should be dismissed. 


THe Ricuarp DE LARRINAGA 


In Liverpool and London War Risks Insurance Association, Ltd. v. Marine 
Underwriters of S.S. Richard de Larrinaga, the question arises in a contest between 
two sets of insurers, the marine underwriters, on the one hand, who insure against 
sea risks and the War Risks Association who insure against war risks. We have 
been supplied with a copy of the policies issued by both these bodies. Taking the 
War Risks Association’s policy the second clause is this : 


‘This insurance is only to cover the risks of capture, seizure, and detainment 
by the King’s enemies and the consequences thereof or any attempt thereat, 
and all the consequences of hostilities or warlike operations by or against the 
King’s enemies, whether before or after the declaration of war.”’ 


The War Risks Association say that this case does not fall within the terms of 
that clause. The facts giving rise to the question are extremely simple. The 
Richard de Larrinaga was going in an easterly direction in convoy not very far 
from the coast of the United States on the Atlantic side. His Majesty’s ship 
Devonshire was proceeding from Halifax in Nova Scotia to Hampton Roads in 
Virginia for the purpose of picking up a convoy there, and the Richard de Larrinaga 
was run into by the Devonshire. There was a collision between the two vessels, 
and the damage took place which is the subject of the arbitration which has finally 
come before your Lordships. 

The award was stated in the form of a Special Case. The first paragraph states 
that the claim in the arbitration arose out of a collision between the steamship 
Richard de Larrinaga and H.M.S. Devonshire in the Atlantic on July 23, 1917. 
The second paragraph states : 


‘‘At the time in question the Richard de Larrinaga was sailing in convoy at 
a speed of about six or seven knots an hour. In obedience to Admiralty 
orders she was exhibiting no lights. The night was very dark. The Devon- 
shire was on a voyage to pick up a convoy of merchant vessels; she was making 
a speed of about twelve knots an hour and was exhibiting no lights. The two 
ships sighted one another at close quarters, and very shortly afterwards the 
collision occurred. A good look-out was being kept on each.”’ 


The next paragraph in the Case states that the question had been referred to 
Mr. Burier ASPINALL, and the fourth paragraph states that by an interim award 
he had found that it was not established that either ship was to blame for the 
collision. The fifth paragraph states that the Marine Underwriters and the War 
Risks Association came before him afterwards for the determination of the question 
whether the collision arose from a marine or a war peril, and the sixth paragraph 
quotes the clause which I have already read from the policy itself. Barnacnn, J., 
in dealing with this matter, says this ({1920] 1 K.B. at pp. 705, 706) : 


“T do not think that very much assistance is to be obtained from The St. 
Oswald Case (1), which proceeded, as the Court of Appeal pointed out in the 
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Matiana Case (2), upon admissions made by the Crown, admissions which 
seem to make the result inevitable.”’ 

As I have said in the Arp Coasters case, I think there is some misconception 

about that. 
‘Leaving that case out of account, so far as the authorities go I really think 
these propositions are established, that where one of His Majesty's ships is 
sailing at night without lights and is engaged in hostile duties such as looking 
for submarines, and she collides with another ship, then the collision is a 
consequence of hostilities. The result is the same if one of His Majesty's 
ships is engaged in convoying other ships and they are sailing without lights 
at night and a collision occurs. That collision is a consequence of hostilities 
or warlike operations. The question which remains, and which is not abso- 
lutely covered by authority, is what was the position in such a case as the 
present one where one of His Majesty’s ships is sailing at night without lights, 
but is not at the moment actively engaged in definite warlike operations, such 
as patrolling and on the look-out for submarines or the actual convoying of 
ships, but proceeding to her station for the purpose of taking up her duties 
there as a convoying ship. ArTxin, L.J., in Britain S.S. Co. v. R. (The 
Petersham) (2), said: 


‘IT incline to think that during war almost any action or movement of the 
combatant forces in the course of their combatant duties while exercised in 
the area of war could be included ’ 


I think myself that when one of His Majesty's ships is proceeding to her 
station to take up her duties as a convoying ship she is engaged on a warlike 
operation.”’ 


In the Court of Appeal, Bankes, L.J., expressed an opinion to the same effect 
({1920] 2 K.B. at p. 70): 


“I cannot distinguish the facts of this case and those in Ard Coasters v. R.... 
Counsel for the appellants said that the Devonshire was at the material time 
proceeding on a peaceful voyage with a view later on to engage in a warlike 
operation. I do not agree with that contention. I think a warship while 
proceeding to her station in order to pick up a convoy was at the time she 
was so proceeding engaged in a warlike operation.”’ 


I entirely agree with the opinion expressed by both these learned judges. Part 
of a warlike operation consists in getting to the proper point for striking at the 
enemy if actual hostilities of that kind are the object of the expedition, or in 
proceeding to the point where the duty of undertaking the charge of a convoy is 
to take effect. Protecting convoys is a form of warlike operation; it is an operation 
in the course of war necessary to be performed by war vessels for the purpose of 
protecting the merchantmen. I cannot separate the proceeding under orders to 
the spot where the duty is to be discharged from the actual discharge of the duty 
itself; both form part of the warlike operation. It is just as much a part of a 
warlike operation to get your ships or your troops to the spot where a thing is to 
be done as it is to do it when you get to the spot. It is said, ‘‘There may be great 
difficulties in saying where the progress to the place of operation begins.” Nise 
questions might arise in some cases, but it seems to me perfectly plain that when 
a war vessel is actually at sea, and is there because she is under orders to go to 
a particular spot to undertake a warlike operation, whatever its nature may be 
she is engaged in that warlike operation, because she is doing that which is 
necessary to get to the spot where the actual thing is to be done. For these 


reasons, it appears to me that the decisions of the court below w io 
ought to be affirmed. Ss below were right and 


LORD DUNEDIN.—I concur. In the Arp Coasters case I think the judgment 
may be put in a form which much resembles a syllogism. Patrolling for sub- 


A 


E 


G 
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A marines is a warlike operation. The Tartar was engaged in patrolling. In the 
course of that operation, and while engaged in it, she ran into the Ardgantock. 
The collision is, therefore, the consequence of a warlike operation. In the other 
ease I think it is necessary first to see exactly what has been already decided in 
The Matiana Case (2). I think that that case was a clear decision to the effect 
that the escorting ship of a convoy is engaged in a warlike operation—the escorted 

B ship is not. Here, if the Devonshire had been the escorting ship, the result, in 
view of The Matiana Case (2) and the last case, would be clear; the collision would 
be a consequence of a warlike operation. The Devonshire was not actually the 
escorting ship, and she was not actually convoying, but she was an a voyage to 
pick up a convoy; her commission to convoy covered her proceeding to the place 
where she was to pick up the convoy, and, accordingly, I think it comes within the 

C decision in The Matiana Case (2) that she was engaged in warlike operations. 


LORD SUMNER.—I agree. I think both the Ardgantock and the Richard de 
Larrinaga were lost in what were warlike operations and as the direct consequence 
of them. The Tartar was on patrol and so all her manceuvres in the course of that 

D duty were warlike operations. One of these manceuvres was to starboard her helm 
just before this collision and she was irrevocably committed to it before she could 
see the Ardgantock. In continuing it she found the Ardgantock across her bows 
before anything could be done, and as part of the continuance of that warlike 
operation the Ardgantock was cut down. The absence of lights was only one of 
the conditions, not the direct cause of what happened. This case is distinguishable 

E from those of The Petersham (2) and The Matiana (2). The Ricuarp pr LarrtNaGca 
case is another illustration of the same position. His Majesty’s ship Devonshire 
was proceeding on her duty of going to pick up a convoy through waters where 
convoying and navigation without lights were both necessary. There was a 
possible risk of the sudden appearance of enemy craft, and in the area of war the 
Devonshire would be found, if occasion arose, to take appropriate warlike action. 

F We do not know the details, but I think we must take it that she ran into the 
Richard de Larrinaga because she was steaming on the particular course which she 
actually took as part of that warlike operation. It cannot, at any rate, be said 
that this cruise of the Devonshire was not a warlike operation. There may be 
action taken and effects produced by men-of-war in time of war which are not 
warlike operations, and no doubt operations in war and operations of war are not 

G necessarily the same thing, but no exact definition of these terms is needed for 
this case, and I think this task had better be left to those of your Lordships who 
may be sitting in the next war. 


LORD PARMOOR.—I agree, and I desire to add nothing in the Arp CoasTERS 
case. 

H In the Ricwarp pe Larrraca case, although concurring, as I do fully, in the 
opinions already delivered, I desire to add a few words. The cases referred to 
show that a warship may be engaged in a warlike operation though no attack upon 
or by the enemy is taking place or immediately impending. In this case a com- 
missioned ship of war was at the time of the collision under orders to pick up @ 
convoy of merchant ships and was on her way at sea to carry out these orders in 

I accordance with her duty. Under these conditions she appears to me to be a 
ship engaged in a warlike operation. I should be prepared to endorse the view of 
Barnacne, J., founded on an opinion expressed by ATKIN, L.J., in these words: 
“Indeed I think myself, agreeing, with respect, with what ATKIN, Ld., says there, 
that almost any movement in war-time at sea of one of His Majesty a ships is a 
warlike operation.’’ It is not necessary to say that some exceptional conditions 
might not arise, but no such conditions are present in this case. The rest of the 
case appears to me to be covered by your Lordships’ decision in the Arp CoASsTERS 


case. 
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LORD WRENBURY.—There are two cases before the House. The principles 
applicable to each have, I think, been largely determined, or at any rate indicated, 
in the opinions expressed by your Lordships in Britain 8.8. Co. Y. R. (The 
Petersham) (2). I take it that this is certainly decided—that an ordinary marine 
risk does not become a war risk because some regulation operative during and by 
reason of war renders the risk more serious. The question is whether the loss was 
oceasioned by a new risk arising by reason of warlike operations. 





A.-G. v. Arp Coasters, Lp. 


The first case with which your Lordships have to deal is this. The Tartar was 
engaged in a warlike operation. She was performing the duty of patrolling a 
certain area of the sea, going from north to south, then turning and going from 
south to north, and so on, from time to time. She was doing this in discharge of 
her duty as a vessel of war in order to deal with the possibility that there were 
submarines in the district with which it would have been her duty to engage if 
she had found them. While employed on that duty, having finished her beat in 
one direction, she was turning for the purpose of proceeding in the reverse direction. 
The operation of turning was a necessary part of the warlike operation of patrolling 
that part of the sea. There were no lights, the night was dark, and in turning she 
fouled the course of the Ardgantock, which was proceeding along the coast, and a 
collision occurred. It is plain, I think, that the course of the Tartar, whether she 
was proceeding directly down the coast or whether she was turning for the purpose 
of going in the reverse direction, was equally a course taken in discharge of her 
duty as a ship conducting a warlike operation. If the two ships had met end on, 
and without anything to attach blame to either vessel and a collision occurred, 
there can be no question, I think, about it. If a warship engaged in performing 
a particular duty of war, in the course of performing that duty without blame 
attaching to either vessel, comes into collision with another vessel in ignorance of 
her proximity because for precautionary reasons neither vessel is carrying lights, 
the collision results in consequence of her operation of patrolling and the loss is 
a loss in consequence of warlike operations. There can be no difference by reason 
of the fact that the ships did not meet end on, but that the Tartar, in discharge of 
her duty, was turning at the moment when the collision occurred. The Solicitor- 
General’s argument, I think, if I seek to summarise it, really comes to this, that 
no doubt the Tartar was engaged in a warlike operation, but that the moment when 
she should turn, the direction in which she should turn and the place where she 
should turn were matters in her discretion so that she was not compelled by her 
duty as a ship of war to turn when she did or where she did or as she did. That 
is an argument which does not commend itself to me. It was her duty to turn 
somewhere, and, if in the ordinary course of her turning the result was a loss, it 
appears to me that it was in consequence of her warlike operation. I do not think 
it is enough to say that the ship was a warship and was proceeding under orders 
given by naval authority. If, for instance, her orders were to go into dock to have 
her bottom cleaned or her boilers overhauled, and she was simply proceeding there, 
that might be one case. If, on the other hand, her orders were to go as fast as she 
could to a particular place to take part in an action which was proceeding or 
immediately expected, that is another case, and I should say that certainly she 
was on a war errand and engaged in a warlike operation. I do not think that the 
matter is to be tried by the fact that she is firing her guns or using her ram at the 


moment or anything of that kind. The question is: What is the duty she is 
performing at the moment? 


THe Ricwarp pe LARRINAGA 


The particular facts in the second case that we have here to deal with are these 
The vessel in question was under orders to go to a particular place to pick up A 
convoy of merchantmen. When she was convoying them certainly she would have 
been engaged in a warlike operation. I think that operation began when she took 
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‘ 


up the duty of going to the place where she was going to act. She was, I think, 


engaged in a warlike operation at the time the collision occurred. For these 
reasons I think the second appeal fails. 


Solicitors : Treasury Solicitor; Charles Lightbound & Co.; Thomas Cooper & Co., 
for Hill, Dickenson € Co., Liverpool. 


B [Reported by W. E. Rem, Esg., Barrister-at-Law.] 


BLACKPOOL CORPORATION v. STARR ESTATE CO., LTD. 


[House or Lorps (Viscount Haldane, Viscount Finlay, Viscount Cave, Lord 
Shaw and Lord Phillimore), October 20, November 8, 1921] 


[Reported [1922] 1 A.C. 27; 91 L.J.K.B. 202; 126 L.T. 258; 
D 86 J.P. 25; 38 T.L.R. 79; 66 Sol. Jo. 17; 19 L.G.R. 721] 


Compulsory Purchase—Agreement for purchase of land embodied in local Act— 
Acquisition of land under that agreement—Land not ‘‘authorised to be 
acquired compulsorily’’ within Acquisition of Land (Assessment of Com- 
pensation) Act, 1919, s. 1 (1). 

Statute—Repeal—Generalia specialibus non derogant—Acquisition of land— 

E Special provision for compensation in local Act—General provisions in subse- 
quent general Act. 

By s. 70 of a local Act, the Blackpool Improvement Act, 1917, the respon- 
dents were to sell and the Blackpool Corporation were to buy certain land at a 
price to be determined, in default of agreement, by arbitration as provided by 
the Lands Clauses Acts as modified by the local Act, and it was provided that 

F ithe provisions of the section should apply for the benefit and protection of the 
respondents. By s. 1 (1) of the Acquisition of Land (Assessment of Compen- 
sation) Act, 1919: ‘‘Where (by or under any statute, whether passed before or 
after the passing of this Act) land is authorised to be acquired compulsorily 
by any government Department or any local or public authority, any question 
of disputed compensation . .. shall be . . . determined’’ in the manner provided 

G __sSOby the Act. 

Notice to treat was served on the respondents by the corporation very shortly 
before the Act of 1919 came into force, but no arbitrator to fix the price had 
been appointed. The question was whether compensation was to be assessed 
under the general Act of 1919 or the local Act of 1917. 

Held: (i) by Viscount Fintay, Viscount Cave, Lorp Saaw, and Lorp 

HO séPuuivorz, that s. 70 of the local Act constituted an agreement for the sale 
and purchase of the land, and that, accordingly, the land was not ‘‘authorised 
to be acquired compulsorily’’; (ii) by Viscounts Hatpane, Frnuay, Cave, and 

Lorp Parirmore (Lorp SHaw dissenting), the general language of the Act of 

1919 ought not, in the absence of clear words, to be construed as overriding the 

special provisions of s. 70 of the local Act; and, therefore, the Act of 1919 did 

I not apply and compensation was to be assessed as provided by the Lands 

Clauses Act as modified by the local Act. 

Notes. Distinguished: Thurrock, Grays & Tilbury Joint Sewage Board v. Thames 
Land Co., Ltd. (1925), 90 J.P. 1. Referred to: Thornely v. Leconfield (Lord), 
[1925] 1 K.B. 236; West Midlands Joint Electricity Authority v. Pitt, Minister of 
Transport y. Pitt (1931), 101 L.J.K.B. 229; Drapers Co. Vv. London Passenger 
Transport Board, [1937] 2 All E.R. 12; Re Walsall Wood Colliery Co., Ltd.'s 
Application, [1939] 3 All E.R. 864; Walker v. Hemmant, [1948] 2 All E.R. 160; 
Harlow v. Ministry of Transport, [1950] 1 All E.R, 898. 
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As to compensation for the acquisition of land, see 10 Haussury’s Laws (8rd 
Edn.) 91 et seq.; and as to the effect of a general enactment on a previous a 
ticular enactment see ibid., 2nd Edn., vol. 31, pp. 526-528. For cases, sce - 
Dicest (Repl.) 124 et seq., and 42 Dicesr 767-771. For Acquisition of 8 
(Assessment of Compensation) Act, 1919, see 3 Havssury’s Statutes (2nd Edn.) 
975, and for Lands Tribunal Act, 1949, see ibid., vol. 28, p. 317. 


Case referred to: 
(1) Barker v. Edger, [1898] A.C. 748; 67 TJ .P.G. 118: 79 1.1) 18t, Pee 


Digest 768, 1952. 


Appeal from an order of the Court of Appeal (Banxes, ArxKin, and YounceEr, 
L.JJ.), reversing a decision of Srr W. F. K. Taytor, K.C., sitting as Commissioner 
of Assize at Manchester. 

The action was brought by the respondent company against the appellant cor- 

‘poration for a declaration that the compensation for land belonging to them, which 
was acquired by the corporation, should be assessed under the Blackpool Improve- 
ment Act, 1917 (a local Act: 7 & 8 Geo. 5, c. lii), and not under the Acquisition 
of Land (Assessment of Compensation) Act, 1919. In 1917 the corporation were 
promoting in Parliament the private Act for a variety of municipal purposes. The 
respondents, who were the owners of property in the neighbourhood, thought that 
the Bill would have an injurious effect upon their interests, and presented a petition 
in opposition to it. In consequence an agreement was come to between them and 
the corporation, whereby it was agreed that a clause should be inserted in the Bill 
for their protection, and that the opposition should be withdrawn. By s. 62 of 
the local Act the corporation ‘‘might enter upon, take and use all or any part of 
the following lands delineated on the deposited plans and described in the deposited 
book of reference,’’ and then followed descriptions of the lands so referred to, 
including the land of the respondents. By s. 65 the powers of the corporation for 
the compulsory purchase of land under the Act were to cease after five years from 
the passing of the Act. By s. 70: 


“The following provisions shall unless otherwise agreed in writing between 
the Starr Estate Co. (hereinafter called ‘the owners’ which expression shall 
where the context so admits include their successors and assigns) and the 
corporation apply and have effect for the benefit and protection of the owners 
and their estate (that is to say)—(1) The owners shall sell and the corporation 
shall purchase the whole of the lands and premises delineated on the deposited 
plans which belong to the owners with the easements and appurtenances apper- 
taining thereto or connected therewith and which are situate at South Shore in 
the borough and are bounded on the north by the southern boundary of lands 
and premises belonging or reputed to belong to the Blackpool Pleasure Beach, 
Ltd., on the east by the Lancashire and Yorkshire and London and North- 
Western Joint Railway (in this section referred to as ‘the said railway’) on the 
south by lands and premises belonging or reputed to belong to the trustees of 
Thomas Shutt deceased and on the west by high water mark of ordinary tides 
(in this section referred to as ‘the said lands’). (2) The price to be paid by 
the corporation to the owners for the said lands shall in default of agreement 
be determined by arbitration in the manner provided by the Lands Clauses 
Acts as modified or altered by this Act. (3) The corporation shall serve upon 
the owners notice to treat under the Lands Clauses Acts as soon as possible 
after the termination of the present war and at the most within a period of 
three years after such termination and in the event of the award of the arbi- 
trator not being made before the expiration of the said period of three years 
the corporation shall pay to the owners interest at the rate of 5} per centum 
per annum on the amount of the purchase money which the arbitrator shall by 
his award find to be payable to the owners by the corporation for the said lands, 
such interest to be paid half-yearly from the expiration of the aforesaid period 
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at the end of every six months therefrom until actual completion of the pur- 
chase by the corporation of the said lands.” 


By sub-s. (4) the corporation were not to use or permit, suffer or allow the lands 
or any part thereof acquired or purchased by them under that Act from the owners 
to be used for the purposes therein mentioned. The Acquisition of Land (Assess- 
ment of Compensation) Act, 1919, was passed on Aug. 19, 1919 (the day before the 
service of the notice to treat) and came into operation on Sept. 1, 1919. The Act 
provided as follows (so far as is material) : 


‘Section 1 (1): Where by or under any statute (whether passed before or 
after the passing of this Act) land is authorised to be acquired compulsorily by 
any government department or any local or public authority, any question of 
disputed compensation ...shall be referred to and determined by the arbitra- 
tion of such one of a panel of official arbitrators to be appointed under this 
section as may be selected in accordance with rules made by the reference 
committee under this section’? [now the question of compensation is to be 
referred to and determined by the Lands Tribunal: see s. 1 (3) (a) (i) of the 
Lands Tribunal Act, 1949}. 


Section 2 prescribed certain rules for the assessment of compensation. 


‘Section 7 (1): The provisions of the Act or order by which the land is 
authorised to be acquired, or of any Act incorporated therewith, shall, in rela- 
tion to the matters dealt with in this Act, have effect subject to this Act, and 
so far as inconsistent with this Act those provisions shall cease to have or shall 
not have effect... .”’ 


The learned commissioner held that the compensation should be assessed in 
the manner provided by the Act of 1919, and not under the Act of 1917. His 
decision was reversed by the Court of Appeal, and the corporation appealed to 
the House of Lords. 


Maugham, K.C., W. Hunt, and F. G. Cockshutt for the corporation. 
Hogg, K.C., Neilson, K.C., and W. Allen for the company. 


Their lordships took time for consideration. 
Nov. 8. The following opinions were read. 


VISCOUNT HALDANE.—The decision of the question before us turns on a 
single point. Did the general enactment in the Acquisition of Land Act, 1919, 
which provided what is prima facie an exclusive and uniform method for ascertain- 
ing the compensation to be paid for land authorised to be acquired compulsorily by 
certain authorities, including the appellants, repeal and supersede the provision 
made in s. 70 of the Blackpool Improvement Act, 1917, for the special case of a 
purchase from the respondents? That section was to apply, unless otherwise agreed 
in writing, for the benefit and protection of the respondents. By its terms the 
respondents were to sell and the appellants were to buy the land as to which the 
controversy has arisen at a price which was to be ascertained in the fashion more 
advantageous to the respondents than that prescribed by the later statute. The 
parties being put under reciprocal obligation to sell and buy, the price was to be 
determined by arbitration under the Lands Clauses Acts, and a notice to treat was 
for this purpose to be served by the appellants within a closely defined time. The 
case of the respondents was one of three similar cases, the others of which were 
analogously provided for each in a separate subsequent section. Under these 
sections the two other owners whose land was to be bought by the appellants 
obtained, as part of the special arrangements with them, restrictions on the free- 
dom of the appellants in using the lands acquired. With the policy of the Act of 
1919, and with the purposes for which it was passed, we are not at liberty to con- 
cern ourselves in deciding the question of law before us. What we have to deter- 
mine is whether the special provision made in a case such as that of the appellants 
in the Blackpool Improvement Act, 1917, is to be deemed to have been altered by 


82 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


the general legislative principle enacted by the public Act of 1919. The special A 
provision may or may not confer on the respondents rights which can only be 
asserted by mandamus, as distinguished from proceedings for specific performance 
directed to what was the original reciprocal obligation of the parties to buy and 
to sell, at a price to be determined by arbitration, and under the restrictions 
enacted. The question does not appear to me to be an important one, for what is 
at least clear is that the case of the respondents was one which had been dealt 
with individually and in special detail by Parliament. It is not left to legal rela- 
tionship of a merely general character. It represents rather what was apparently 
a bargain made between two corporations, one of which held land which the other 
desired to obtain, a bargain which was part of the basis on which Parliament passed 
the Act of 1917. 

It is said for the appellants that the language of s. 1 of the subsequent statute C 
is wide enough to include even such a special bargain. No doubt it may be said 
that it was so, if its terms could be construed merely by themselves without refer- 
ence to any other consideration. Section 1 declares that when under any statute 
(whether passed before or after the Act of 1919 itself) land is authorised to be 
acquired compulsorily by such an authority as the appellants, any question of 
disputed compensation is to be determined in a new fashion. Section 7 says that D 
the provisions of any Act or order by which the land is authorised to be acquired, 
or of any Act incorporated therewith, in relation to the matters dealt with in the 
Act of 1919, are to have effect only subject to that Act, and not so far as incon- 
sistent with it. I will assume that the transaction is one relating to land ‘‘author- 
ised to be acquired’’ within the meaning of that section. That it is so is not 
free from doubt, for the land is land which, by s. 70 of the Act of 1917, the appel- E 
lants are bound to buy, as distinguished from being merely authorised to do so. 
But even so, the transaction is in the nature of a special and individual bargain 
and is not merely referred to the operation of a general principle of statute or other 
law. 

In that state of matters we are bound, in construing the general language of the 
Act of 1919, to apply a rule of construction which has been repeatedly laid down F 
and is firmly established. It is that wherever Parliament in an earlier statute 
has directed its attention to an individual case and has made provision for it un- 
ambiguously, there arises a presumption that if in a subsequent statute the legis- 
lature lays down a general principle, that general principle is not to be taken as 
meant to rip up what the legislature had before provided for specially, unless an 
intention to do so is specially declared. A merely general rule is not enough, even G 
though by its terms it is stated so widely that it would, taken by itself, cover 
special cases of the kind to which I have referred. An intention to deal with 
them may, of course, be manifested, but the presumption is that language which is 
in its character only general refers to subject-matter appropriate to class as dis- 
tinguished from individual treatment. Individual rights arising out of individual 
treatment are presumed not to have been intended to be interfered with unless the H 
contrary is clearly manifest. Applying this rule of construction I do not think 
that we can presume that, in using the general language, however sweeping, of 
the Acquisition of Land Act, 1919, Parliament intended to rip up the bargain 
specifically and individually made by the respondents. It appears to me that the 
conclusion come to by the Court of Appeal was right, and that this appeal ought 
to be dismissed with costs. I 


VISCOUNT FINLAY.—The question in this case is whether the provisions of the 
Acquisition of Land (Assessment of Compensation) Act, 1919, apply to the assess- 
ment of compensation in respect of the acquisition by the appellants of certain 
land belonging to the respondent company. : 

The land was acquired under the Blackpool Improvement Act, 1917, the last of 
a series of local Acts applying to Blackpool. The Act incorporated the Lands 
Clauses Acts with certain modifications, one of which was that any question of 
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disputed compensation was to be determined by a single arbitrator. Section 62 
empowered the corporation to enter upon, take, and use any part of certain specified 
lands delineated on the deposited plans, which include the lands now in question. 
By s. 65, the powers of the company for compulsory purchase of lands were to cease 
after the expiration of five years from the passing of the Act. By s. 69 confirma- 
tion was given to an agreement between Blackpool Pleasure Beach, Ltd., and the 
corporation, set out in the third schedule to the Act, being an agreement for the 
acquisition by the corporation, on terms specified, of certain land for the purpose of 
works. Then followed s. 70, which is the material section in the present case. 
It enacts that the provisions therein set out shall, unless otherwise agreed in 
writing between the owners (the respondents) and the corporation, apply for the 
protection of the owners and their estate. These provisions are that the owners 
should sell and the corporation should purchase the lands in question, that the 
price should, failing agreement, be determined by arbitration as provided by the 
Lands Clauses Acts as modified by the local Act, and that the corporation should 
serve upon the owners notice to treat as soon as possible after the termination of 
the war and at the most within three years after its termination, with a provision 
for interest if the award were not made before the expiration of the said three years. 


Provisions follow preventing the corporation from using the lands for certain pur- 


poses which might cause a nuisance or be considered offensive. Provisions for 
the protection of certain other owners, Shutt and Robinson, were contained in ss. 71 
and 72. The corporation gave notice to treat on Aug. 20, 1919. The Acquisition 
of Land (Assessment of Compensation) Act, 1919, had been passed on Aug. 19, 
and came into operation on Sept. 1, 1919. By that statute, where by or under any 
statute “‘land is authorised to be acquired compulsorily by any government depart- 
ment or any local or public authority any question of disputed compensation”’ is 
to be determined by an arbitrator to be selected from a panel of official arbitrators 
set up by the Act: s. 1. The arbitrator is to proceed in accordance with certain 
rules set out in s. 2, which negative any allowance on account of the acquisition 
being compulsory and otherwise provide for limiting the amount to be recovered 
as compensation. By s. 12 the Act was to come into operation on Sept. 1, 1919, 
but was not to apply 


“‘to the determination of any question where before that date the appointment 
of an arbitration, valuation, or other tribunal to determine the question has 
been completed, or a jury has been empanelled for the purpose.” 


The respondent company brought this action against the corporation to have it 
declared that the compensation for their land should be assessed under the private 
Act of 1917 and not under the provisions of the general Act of 1919. The case was 
tried at the Manchester Assizes by Mr. Commrsstoner Taytor, K.C., who gave 
judgment for the corporation, dismissing the action with costs. His decision was 
reversed by the Court of Appeal (Bankes, Arxin, and Youncer, L.JJ.), and judg- 
ment was entered for the company with a declaration that the compensation should 
be assessed under the private Act and not under the Act of 1919. The corporation 
have brought the present appeal seeking to have it declared as held at the trial 
that the compensation must be assessed as provided in the Act of 1919. _ 

The question is simply whether the question of compensation for this land falls 
within the scope of the Act of 1919. In my opinion, it does not. It was argued 
on behalf of the appellants that the case falls within the statute of 1919 by virtue 
of the provision in s. 62 of the local Act of 1917 authorising the corporation to take 
any part of the lands delineated in the deposited plans. It was said that the lands 
so delineated include the land of the respondents now in question, and it was urged 
that it followed that s. 62 applied and that the compulsory acquisition of this land 
was thereby authorised. This argument overlooks the fact that the same Act con- 
tains also s. 70, which came into force simultaneously with s. 62. The special 
provisions of s. 70 with regard to the respondents’ land exclude the contention that 
the land was acquired under s. 62. It was acquired and it could be acquired only 
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under and in conformity with the provisions of s. 70. That section provides for 
the sale by the owners and the purchase by the corporation of the land in question 
at a price to be ascertained by arbitration under the Lands Clauses Acts as modi- 
fied by the local Act. These special provisions in the Act itself made it impos- 
sible for the corporation to acquire the land otherwise than under s. 70 and in 
accordance with its terms. From the language of s. 70 it is obvious that it 
embodies an agreement between the parties for the sale and purchase of the land. 
It follows that the land is not acquired compulsorily at all. It is acquired under 
the agreement embodied in s. 70. The whole argument of the appellants breaks 
down upon this short point, as it is only to cases of compulsory acquisition that 
the Act of 1919 applies. 

But apart from this consideration, the land certainly was acquired on the special 
terms of s. 70, and these special terms are wholly inconsistent with the applica- 
tion of the Act of 1919. Even if s. 70 could be regarded as a mere enactment not 
embodying any agreement of the parties but in its nature compulsory, it is clear 
that it definitely provides, for the protection of the respondents (the owners), that 
the acquisition is to be on the terms specifically set out therein. It would be con- 
trary to all principle to construe the general Act of 1919 as superseding specific 
provisions of this sort with regard to particular lands introduced for the protection 
of the owners. The Act of 1919 applies for the modification of the machinery of 
purchase under a general authority to acquire compulsorily; it does not and it 
cannot apply where the alleged authority to acquire compulsorily was given upon 
special terms for the protection of the owners inconsistent with the application of 
the procedure and rules of the general Act of 1919. In my opinion, this appeal 
ought to be dismissed with costs. 


VISCOUNT CAYE.—I agree that this appeal fails, and on two grounds. 

In the first place, s. 1 (1) of the Acquisition of Land (Assessment of Compensa- 
tion) Act, 1919, has no application except in cases where land is ‘‘authorised to be 
acquired compulsorily’’ by a government Department or a local or public authority, 
and, in my opinion, the land here in question did not come within that descrip- 
tion. It is true that, if s. 62 of the Blackpool Improvement Act, 1917, had stood 
alone, the corporation would have had authority to take the land either by agree- 
ment, or, failing agreement, by the exercise of the compulsory powers contained 
in the Lands Clauses Act, but that section did not stand alone. It was followed 
by s. 70, which, doubtless giving effect to an agreement between the parties, put 
the corporation and the owners in a position of vendors and purchasers of the land 
at a price to be determined by arbitration and subject to some very special con- 
ditions (not appropriate to a compulsory purchase) as to the use of the land pur- 
chased, access to adjoining property, and other matters. Taking the sections 
together it appears to me that, in the case of this particular land, the corporation 
was not authorised to acquire it compulsorily, but was put under an obligation to 
acquire it on terms agreed to and embodied in the statute of 1917, and, accordingly, 
that the Act of 1919 had no application. 

But, even if it were otherwise, and if it could be said that the land was ‘‘author- 
ised to be acquired compulsorily,”’ it would still, in my opinion, stand outside the 
Act of 1919. The rule is clear that a general statute will not, in the absence of 
clear words, be construed as derogating from special provisions in a previous 
statute. Generalia specialibus non derogant, and when the legislature has given 
its attention to a particular subject and made provision for it, the presumption is 
that a subsequent and general enactment is not intended to interfere with the 
special provision unless the intention so to do is clearly manifested: see the rule 
as stated by Lorp Hosnousse in Barker v. Edger (1). In the present case the Act 
of 1917 was a private Act and contained in s. 70 very special provisions as to the 
terms upon which this land should be sold and purchased, including provisions as 
to the ascertainment of the price, the payment of interest from a fixed date, the 
future use of the land, and the form of the conveyance. If the Act of 1919 is to 
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be applied, these special provisions will be seriously affected and the purchase 
money payable under the earlier Act will be substantially reduced; indeed one 
purpose of the Act of 1919, and particularly of the rules for the assessment of 
compensation contained in s. 2 of that Act, is to reduce the compensation payable 
on a compulsory purchase. It cannot be supposed, in the absence of very clear 
expressions, that the legislature in passing the Act of 1919 intended go seriously 
to alter, to the prejudice of the vendors, the bargain into which they entered in 
1917 which was embodied in the provisions of the Act of that year—a bargain 
without which that Act might never have been passed. It appears to me that the 
rule above referred to applies to this case, and that the decision of the Court of 
Appeal is right on this ground also. 


LORD SHAW.—I agree. But I have not reached that agreement without ex- 
periencing a very grave doubt; and I will explain to the House frankly how that 
doubt arises. In a passage in the judgment of Arxrn, L.J., he refers to Barker v. 
Edger (1) in the Privy Council and to the general maxim generalia specialibus non 
derogant. After grave consideration I am of the opinion that this maxim has no 
application whatsoever to the present case. I think that it is so on account of the 
particular language of the Act of 1919 itself. By s. 1 (1) it is provided that 


‘Where by or under any statute (whether passed before or after the passing 
of this Act) land is authorised to be acquired compulsorily by any government 
Department or any local or public authority’’ 


certain provisions follow. I cannot meet the specific language of that statute by 
a general maxim. It overturns the maxim by its own terms. The statute is passed 
for the purpose of derogating not only from the procedure in the Lands Clauses 
Acts and the Railways Clauses Acts, but from the procedure in every special Act 
which has adopted those general statutes; and in so far as this Act applies it is 
meant to ‘“‘derogate,’’ and it is meant to substitute new procedure with conse- 
quential remedies and rights according to the new, and not according to the old, 
particular Acts. 

Therefore, the only question which remained to my mind was—entertaining that 
doubt as to the ground of the judgment—what was the scope of the Act of 1919? 
and that I think is the sole question which we have now to determine. But when 
I come to consider that, my doubts are solved because I hold that upon a sound 
and fair construction of the words ‘‘where land is authorised to be acquired com- 
pulsorily’’ what was done in the transaction in Blackpool in 1917, was not looked 
upon in the light of a compulsory taking. I look at s. 72, for instance, of the Act 
of 1917, and then I look at s. 62, and I contrast them with s. 70 of the Act of 1917, 
and I find clearly in this latter section what is the ratification, and nothing but 
the ratification, of an antecedent concluded bargain between two parties, the 
undertakers (the corporation), on the one hand, and the willing seller (the Starr 
Estate Co.), on the other. In those circumstances, I cannot bring my mind to 
conceive that when the statute of 1919 purported to affect only lands acquired com- 
pulsorily by statute it meant to affect a transaction such as that in 1917 at Black- 
pool covered by s. 70. I rest my judgment upon the specific limitation in the 
language of the Act of 1919 itself. I say again, and I wish it to be fully under- 
stood, that, in my opinion, the Act of 1919 was a derogating Act, was meant to be 
a derogating Act, and was meant to invade, to modify and, if necessary, to repeal 
all existing codes which should interfere with the provisions of the Act of 1919, 
but, so reading it, I find that it applies to specific cases of compulsory acquisition, 
of which, in my opinion, the Blackpool case was not one. 


LORD PHILLIMORE.—If{ the Blackpool Improvement Act, 1917, had ended at 
s. 67, and s. 70, with the other sections of a similar description, had been added by 
subsequent legislation or been the product of some agreement between the Black- 
pool Corporation and the owners of the lands affected, it might be reasonable to 
contend that, notwithstanding subsequent legislation or subsequent agreement, the 
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matter came within the provisions of s. 1 of the Acquisition of Lands Act, 1919, 
as being a case where ‘‘by or under any statute (whether passed before or after 
the passing of this Act) land was authorised to be acquired compulsorily by a 
local authority.’’ But your Lordships cannot divide the Blackpool Act in that way. 
Its several sections became law at one and the same moment when the Act received 
the Royal Assent on Aug. 21, 1917, and they must be treated as parts of one instru- 
ment and reconciled if possible. The explanation of the appearance of s. 70 and 
its companions, and their juxtaposition with s. 62, is not far to seek, but for the 
present it may be put aside as immaterial. For the present decision your Lord- 
ships can deal merely with the Act as it stands. In s. 62 were comprised (inter 
alia) the lands for which special provision is made in s. 70; and no doubt by s. 62 
authority is given to the Blackpool Corporation to acquire the lands, which the 
corporation could only do by Parliamentary authority or with a licence in mortmain ; 
and authority is also given to the corporation to pay for the acquisition, which it 
certainly could not do without the sanction of Parliament. For this purpose the 
authority is general and applies to all the lands comprised in s. 62. The authority 
extends further to enable the corporation to acquire lands by the exercise of com- 
pulsory powers where such compulsory powers are needed. But for the lands 
comprised in s. 70 no such compulsory powers are needed, and, therefore, none is 
given by s. 62. This is, my Lords, I think, the reasoning upon which YouNGER, 
L.J., based his judgment, with which I venture to express my concurrence. If 
your Lordships were driven to a more violent course it would be possible, and in 
the circumstances, necessary, to say that, if the two sections—62 and 70—were to 
any extent in conflict, the special provisions of s. 70 must be read as derogating 
from the general provisions of s. 62. But for the reasons which I have already 
given an easier course may be taken. 

The most powerful argument against this conclusion rests upon the form of s. 70. 
It is said that, notwithstanding the peculiar nature of the provisions in s. 70 
the machinery of the Lands Clauses Act as modified by the particular Act is 
intended to be set in motion, and that the lands must be deemed to be acquired 
compulsorily within the meaning of the Act of 1919. There is a notice to treat; 
the price is to be determined by arbitration in the same way as in the case of 
lands acquired compulsorily under the Blackpool Act; and there is a further refer- 
ence to the Lands Clauses Act in sub-s. (10). I think the answer to this is to be 
found in a closer analysis of the special provisions. On the one hand, there is no 
option for the promoters of the Act to acquire or not to acquire the lands in ques- 
tion. The corporation must acquire, and, subject to a defeasance by mutual agree- 
ment, the property, if it does not pass immediately, must pass at latest by a day 
named; if the price is not yet fixed, provision is made for its determination, while, 
under sub-s. (10), provision is made for the form of the conveyance. On the other 
hand, a matter which is important to the corporation in two ways is left to their 
option. That is the time, within the limits of the fixed term, at which it will 
acquire the property. It is not bound to take at once and find the money at once, 
and the value is, I take it, to be ascertained as of the date when it does acquire— 
a circumstance of great importance, for the value of urban or suburban lands such 
as these will vary with the growth or decay of Blackpool; and all values during the 
period of the war and since are notoriously fluctuating when expressed in terms of 
currency. It seems to me that, if not the only, the most convenient procedure 
tox effecting this purpose was the adoption of the machinery provided by the Lands 
Clauses Act, and that it would be converting questions of form into questions of 
substance were we, by reason of the show or appearance of the legislation, to treat 
this as a case of lands which were acquired by compulsion. 

a, mea I ree mention. By s. 65 the powers of the corpora- 
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much later one than that assigned for the exercise of the compulsory powers. If 
your Lordships adopt a construction which does reconcile ss. 62 and 70, it is un- 
necessary to rely upon any other ground put forward by the respondents. But I 
should observe that though no doubt the Act of 1919 was intended to deal retro- 
gressively as well as prospectively with local Acts such as the Blackpool Act, it 
would be with the utmost reluctance that any court would construe the general 
language of the Act of 1919 as repealing such special provisions ‘‘for the benefit 
and protection of private owners and their estate,’’ as those contained in s. 70. 
I agree that this appeal should be dismissed. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co., for D. L. Harbottle, Town Clerk, Blackpool; 
Lewin, Gregory ¢ Anderson, for Finch, Johnson & Co., Blackpool. 


[Reported by W. C. Sanprorp, Esa., Barrister-at-Law. | 





BARTON AND MITCHELL v. FINCHAM 


[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), February 8, 1921] - 


[Reported [1921] 2 K.B. 291; 90 L.J.K.B. 451; 124 L.T. 495; 
85 J.P. 145; 37 T.L.R. 386; 65 Sol. Jo. 826; 19 L.G.R. 185] 


Rent Restriction—Right to contract out of Rent Acts—Possession—Grounds on 
which court can order—Limit of jurisdiction—Agreement by tenant to give 
possession—Payment by landlord—Power of court to enforce agreement— 
Right of landlord to recover payment on breach—Increase of Rent and Mort- 
gage Interest (Restrictions) Act, 1920 (10 ¢ 11 Geo. 5, c.17), 8. 5. 

The court has no power to make an order for the recovery of possession of a 
dwelling-house to which the Rent Restrictions Acts apply save on the grounds 
set forth in s. 5 (1) of the Increase of Rent, &., Act, 1920 [now Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933, Sched. 1]. 

Accordingly, where the tenant of a dwelling-house within the Acts agreed 
with the landlord that in consideration of a payment of £20 made to her by the 
landlord she would leave the house at the following Michaelmas, the landlord 
paid the £20 and gave the tenant a notice to quit on the agreed date, and the 
tenant then refused to give up possession. 

Held: the court had no power to enforce the agreement. 

Quere whether the landlord could recover the £20 which the tenant had 
retained. 

Per Banxes, L.J.: Section 15 (2) of the Act of 1920 cannot be read as 
indicating any intention on the part of the legislature to recognise contracting 
out of the Act on the part of landlord and tenant. 


Notes. Considered: Rossiter v. Langley, [1925] All E.R.Rep. 567; Russoff v. 
Lipovitch, [1925] All E.R.Rep. 100. Applied: De Vris v. Sparks (1927), 137 L.T. 
441. Distinguished: Turner v. Watts (1927), 44 T.L.R. 105. Considered : Smith 
v. Poulter, [1947] K.B. 339; Thorne v. Smith, [1947] K.B. 307; R.M.R. Housing 
Society, Ltd. v. Combs, [1951] 1 K.B. 486. Distinguished: Rajkenbach v. Mamon, 
[1955] 1 All E.R. 12. Referred to: Glossop v. Ashley (1921), 90 L.J.K.B. 1237; 
Reeves v. Davies, [1921] 2 K.B. 486; Brown v. Draper, {1944] K.B. 309 ; Solle 
v. Butcher, [1949] 2 All E.R. 1107; Welch v. Nagy, [1950] 1 K.B. 455; Middleton 


y. Baldock, [1950] 1 All E.R. 708. . 
As to contracting out of the Rent Acts and recovery of possession, see 
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23 Hatssury’s Laws (8rd Edn.) 722, 813 et seq.; and for cases see 31 DicEst 
(Repl.) 695 et seq. Tor the Acts of 1920 and 1933, see 18 Hatspury’s STATUTES 
(2nd Edn.) 981, 1044. 


Cases referred to: 

(1) Remon v. City of London Real Property Co., [1921] 1 K.B. 49; 89 L.J.K.B. 
1105; 123 L.T. 617; 36 T.L.R. 869; 18 L.G.R. 691; 84 J.P.Jo. 349, C.A.; 
31 Digest (Repl.) 638, 7455. 

(2) Arlizans, Labourers and General Dwellings Co. v. Whittaker, [1919] 2 K.B. 
301; 88 L.J.K.B. 859; 121 L.T. 248; 35 T.L.R. 521; 31 Digest (Repl.) 
696, 7874. 

(3) Flannagan v. Shaw, [1920] 3 K.B. 96; 89 L.J.K.B. 168; 122 L.T. 177; 84 
J.P. 45; 86 T.L.R. 34; 64 Sol. Jo. 51; 18 L.G.R. 29, C.A.; 31 Digest 
(Repl.) 606, 7208. 


Appeal by the tenant from an order of the Divisional Court (Lusx and McCarpiz, 
JJ., Lusu, J., dissenting), affirming the judgment of a county court judge. 
By the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 15 (2): 


‘‘Any person retaining possession as aforesaid shall not as a condition of 
giving up possession ask or receive the payment of any sum, or the giving of 
any other consideration, by any person other than the landlord, and any 
person acting in contravention of this provision shall be liable on summary 
conviction to a fine, . . . and the court by which he was convicted may order 
any such payment or the value of any such consideration to be paid to the 
person by whom the same was made or given, but any such order shall be in 
lieu of any other method of recovery presented by this Act.”’ 


Sir Albion Richardson for the tenant. 
Vachell, K.C., and H. H. Coumbe for the landlord. 


Cur. adv. vult. 
Feb. 8. The following judgments were read. 


BANKES, L.J.—The material facts of this case are as follows. A landlord of 
a dwelling-house, to which the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, applied, was anxious to obtain vacant possession of the house. 
He made an agreement with his tenant by which, in consideration of an immediate 
payment of £20, she agreed to give him notice to quit on Sept. 29 then next, and 
undertook peaceably to yield up the premises with vacant possession on that date. 
The agreement, which is dated July 22, 1920, was reduced into writing and signed 
by the tenant. The £20 was paid and the notice to quit was given. When 
Sept. 29 arrived the tenant refused to give up possession, but kept the £20. Upon 
this state of facts several interesting questions of law arise, namely, whether the 
landlord was entitled to take legal proceedings to recover possession, whether he 
could bring an action against the tenant either to recover damages for failing to 
carry out her agreement or to recover back the £20, and whether the tenant beoame 
liable to pay double rent under s. 18 of the Distress for Rent Act, 1787. 

The landlord commenced proceedings in the county court claiming possession 
and mesne profits. It does not clearly appear that the tenant at the trial before 
the county court judge took the point that under s. 5 of the Increase of Rent Act. 
1920, no order or judgment for the recovery of possession could be made against 
her. I will assume that the point was taken, as otherwise there would fe no 
right of appeal. The county court judge decided in favour of the landlord, and 
made an order for possession. The tenant appealed. The judges in the Divisional 
Court were agreed that the landlord could not rely upon the tenant's notice to 
quit, as he had given no evidence that he would be ‘‘seriously prejudiced if he 
could not obtain possession,’’ and without such evidence the provisions of s. 5 (1) (ce) 
of that Act had not been complied with, but they disagreed as to the effect of the 
tenant’s agreement to give up possession on the date named. Lusn, J. 


; » con- 
sidered that the agreement was against public policy, and conse 
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able. McCarpiz, J., took the opposite view. The appeal was consequently 
dismissed, and the tenant appeals to this court. Each of the learned judges stated 
very fully the reasons for the conclusion at which they had arrived. I take a view 
of the statute which renders it unnecessary to discuss many of the grounds upon 
which the learned judges arrived at their decisions, or any point of law arising upon 
the facts, except the one point raised in the county court, namely, whether the 
landlord was entitled to an order for possession. 

The objects which the legislature had in view in passing the various Increase of 
Rent and Mortgage Interests (Restrictions) Acts, and in particular the Act of 1920, 
appear to me clear, and are conveniently stated in the side notes to the sections of 
that Act. Those objects include restriction on increasing rents and mortgage 
interest, restriction on right to possession, restriction on levy of distress for rent, 
restriction on calling in mortgages, restrictions on premiums. The means adopted 
by the legislature for securing these various restrictions are very different. In the 
case of rent, a standard is fixed, and any rent in excess of that standard is declared 
by the statute to be irrecoverable from the tenant notwithstanding any agreement 
to the contrary. In the case of mortgages the Act declared that it shall not be 
lawful for any mortgagee, except in the permitted cases, to call in his mortgage or 
take any steps for enforcing the security or for recovering the principal money. In 
the case of premiums, in addition to allowing the recovery of the amount paid, it 
is made a punishable offence to require any payment or consideration in contraven- 
tion of the provisions of the section. In the case of the restriction on the right to 
possession, s. 5 provides as follows : 


‘“‘No order or judgment for the recovery of possession of any dwelling-house to 
which this Act applies, or for the ejectment of a tenant therefrom, shall be 
made or given unless...” 


Then follows in a series of subsections a list of the instances in which an order or 
judgment may be made or given. It appears to me that the legislature in reference 
to claims to possession has secured its object by placing the fetter, not upon the 
landlord’s action, but upon the action of the court. The language used is so clear 
and precise that there is, in my opinion, no room for cutting down or restricting 
the operation of the section. The legislature has definitely declared that the court 
shall exercise its jurisdiction only in the instances specified in the section, and 
in no others. 

Both learned judges in the court below attached considerable weight to the 
provisions of s. 15 (2) of the Act as indicating that the legislature contemplated 
agreements between landlord and tenant for valuable consideration in reference to 
the giving up of possession. I do not think that this subsection can be read as 
indicating any intention on the part of the legislature to recognise contracting out 
of the Act on the part of landlord and tenant. Section 15 is the section which 
seeks to define the statutory position of a person who continues in occupation of 
premises merely because the statute will not allow of his being ejected. Sub- 
section (2) was introduced to prevent the statutory tenant making a profit out of 
his position by taking money or any form of consideration for letting some third 
person, other than his landlord, into possession. Both parties to the transaction 
are rendered liable to conviction. It seems obviously necessary to exclude a 
landlord who may be willing to pay something to a tenant for vacant possession 
from this penalty. It is for this reason only, as I think, that any reference is made 
in the subsection to the landlord, and I cannot give to the subsection the force 


attributed to it by McCarpm, J. . 

In my opinion, s. 5 is an instance of a case where the legislature has in clear 
and unmistakable language restricted the jurisdiction of the court, and where no 
agreement between parties can give the court a jurisdiction which the legislature 
has said it is not to exercise. This is by no means the only statute in which 
the legislature has secured the object it had in view by limiting the exercise by the 
courts of their full jurisdiction. It is true that in some cases the strictness of the 
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limitation has been relaxed by the pleading rule which, while rendering the plead- 
ing of a statutory defence optional, declared that unless pleaded it cannot be relied 
on. No point of this kind arises in the present case, as I assume that all necessary 
conditions had been fulfilled entitling the tenant to raise the statutory defence in 
the county court. I see no ground for sending the case back for a new trial, and 
in these circumstances I am of opinion for the reason I have given that the county 
court judge had no jurisdiction to make any order for possession, and this appeal 
must be allowed with costs here and below, and judgment entered for the appellant 
with costs. 


SCRUTTON, L.J.—Mrs. Fincham had been a tenant of a small house for over 
twelve years, paying rent monthly. Mr. Barton bought her house and was anxious 
to re-sell it, and for that purpose to get vacant possession. He, therefore, made 
an agreement with Mrs. Fincham that she should peaceably give up possession at 
Michaelmas, 1920, and give him a notice that she would quit on that date, in 
consideration of £20 paid her. That sum was paid, but the lady changed her mind 
when Michaelmas came, and Mr. Barton accordingly applied to the county court 
judge for recovery of possession, the ground alleged being the tenant’s notice to 
quit, and her agreement to quit. The county court judge made an order for 
recovery of possession, but unfortunately we have no information as to the ground 
on which he proceeded, or his view of the agreement. On appeal to the Divisional 
Court, its members differed, Lusu, J., taking the view that it was contrary to 
public policy to contract out of the Act, McCarpig, J., that it was not; accordingly 
the judgment of the county court judge stood. There was then an appeal to this 
court. 

The position of a tenant who, having agreed in his contract of tenancy, to give 
up possession in a named day, holds over, and stays in possession after that day, 
has been explained by this court in Remon v. City of London Real Property Co., 
Ltd. (1), and I do not repeat it. It is enough to say that he becomes a statutory 
tenant at his own will, and cannot without his consent be ejected either by 
peaceable entry or the order of a court, unless the conditions mentioned in s. 5 of 
the Act of 1920 are present, and the court makes an order. He retains possession 
of the dwelling-house by virtue of the provisions of the Act of 1920, as stated in 
s. 15 (1) of that Act, and the provision entitling him to stay in is s. 5, which 
determines how, alone, he can be turned out. He can leave of his own free will, 
surrendering his tenancy, which is probably the principal matter described as ‘‘any 
other reason determining the tenancy’’ in s. 15 (3). But if he is in possession 
and unwilling to give it up possession can only be obtained by order of a court, 
which order can only be made if certain specified facts are proved. One of those 
facts is that an obligation of the tenancy, so far as the same is consistent with the 
provisions of this Act, has been broken. This qualification was necessary, for 
every tenancy contains an obligation to deliver up possession at the end of the 
tenancy, of which obligation staying in possession is a breach. The qualification 
was not contained in the Act of 1915, but was held, I think, rightly by AstBury, J., 
in Artizans, Labourers and General Dwellings Co. v. Whittaker (2), to be neces- 
sarily implied, as, without it, the whole subsection would be meaningless. An 
agreement under the contract of tenancy to give up possession on a named day, does 
not “‘contract out of the Act,”’ or prevent the provisions of the Act from applying 
and it is difficult to see why an agreement after the contract of tenancy of the 
same nature, should have any better results. Further, s. 5 (1) (c) deals with the 
case where the tenant has given notice to quit, and requires a further fact before 
the court can act thereon, namely, that in consequence of the notice the landlord 
has contracted to sell or let the house or taken any other steps which would result 
in his being seriously prejudiced, if he could not obtain possession. A mere notice 
to quit is not enough, and the case, judging by the particulars of claim in the 


county court, does not seem to have been based on s. 5 (1) (c) at all, but only on 
the agreement. ; 
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I am of opinion that the power of the court to make orders is limited by the 
conditions of s. 5, and unless one of these is proved, the order cannot be made. 
The case of an agreement to give up possession is not provided for except by 
ground (c) which renders it an insufficient ground for an order. It follows that 
the decision of the county court judge was erroneous. We are asked to order a 
new trial, apparently that an attempt may be made to bring the case under 
ground (c), but the landlord had not put this case forward in his particulars, or, 
apparently, in his argument, and there are no findings of fact relevant to the point. 
The question being fought was the effect of the agreement. It was urged that the 
effect of our decision would be to prevent agreements in court. If the tenant is 
willing to go out, I do not see why any order is wanted; let him go. But, as at 
present advised, I do not see any reason why the judge on being satisfied that a 
tenant is then ready to go out (not that he was once willing but has changed his 
mind) should not make an order for possession. This view of the case, based on 
Remon’s Case (1) and on the provisions of the Act, renders it, in my view, un- 
necessary to consider the point on which the judges below differed. Some pro- 
visions of the Act such as ss. 1 and 3 (2) as to increase of rent, are clearly 
unaffected by any agreement. The agreement in this case does not on the face 
of it show any reference to or knowledge of the provisions of s. 5 of the Act, which 
it is supposed to exclude. I do not desire to hold out any encouragement to the 
view that a landlord of small property may make it a term of all his lettings that 
s. 5 of the Act shall not apply, but, further than this, I do not think it necessary 
to discuss the numerous arguments used or authorities cited both before us and in 
the court below. The appeal must be allowed and the judgment set aside with 
costs here and below. The question whether the £20 is recoverable is not before 
us. The legal advisers of the landlord are as capable as I am of deciding whether 
they can get any help in their difficulties from the decision of this court in 
Flannagan v. Shaw (8). 


ATKIN, L.J.—I agree with the other members of the court in thinking that the 
express provisions of s. 5 of the Rent Restrictions Act, 1920, make it impossible 
to uphold the decision of the learned county court judge. The section appears to 
me to limit definitely the jurisdiction of the court in making ejectment orders in 
the case of premises to which the Act applies. Parties cannot by agreement give 
the court jurisdiction which the legislature has enacted they are not to have. 
If the parties before the court admit that one of the events has happened which 
give the court jurisdiction and there is no reason to doubt the bona fides of the 
admission the court is under no obligation to make further inquiry as to the ques- 
tion of fact; but, apart from such an admission, the court cannot give effect to an 
agreement whether by way of compromise or otherwise inconsistent with the 
provisions of the Act. I do not myself think that this question is affected by the 
county court rule as to giving notice of a statutory defence. A court of limited 
jurisdiction cannot increase its jurisdiction by a pleading rule; and is bound itself 
to take notice of a defect of jurisdiction appearing on the face of the proceedings. 
On these short grounds, which appear to have been adopted, among others, by 
Lusu, J., I think that his judgment was in substance right. I see no reason in 
the circumstances of this case for ordering a new trial, and I agree that the appeal 
should be allowed and judgment entered for the defendant with costs here and 
below, the costs in the county court on the scale allowed below to the plaintiff. 

Appeal allowed. 

Solicitors : Seaton, Taylor & Co.; John Bransbury. 

[Reported by W. C. Sanprorb, Esq., Barrister-at-Law. | 
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N. JOACHIMSON (A FIRM NAME) v. SWISS BANK 
CORPORATION 


[Court or Appeat (Bankes, Warrington and Atkin, L.JJ.), February 9, 10, 11, 
March 11, 1921] 


[Reported [1921] 8 K.B. 110; 90 L.J.K.B. 973; 125 L.T. 338; 
87 T.L.R. 584; 65 Sol. Jo. 434; 26 Com. Cas. 196] 


Bank—Action by customer to recover balance—Need of previous demand—Duty 
of bank—Receipt of money for customer's account—Credit balance held as 
debt to customer—Duty to repay—Conditions of repayment—Duty to give 
notice of ceasing to do business with customer—Duty of customer—Duty to 
exercise care in drawing orders to bank—Bank not to be misled, or forgery 
facilitated. 

A banker is debtor to his customer to the extent of any money belonging to 
the customer which is in his hands, but in the case of money standing to the 
credit of the customer on current account there is, in the absence of special 
agreement, an implied term that the customer shall have demanded the pay- 
ment of the amount so standing to his credit as a condition precedent to the 
right to sue for it. 

Semble: (i) In most cases the issue of a writ will be sufficient demand. (ii) 
A banker is liable to pay to a customer a balance on an account which has 
remained dormant for longer than the period of limitation in the case of an 
action on a simple contract [six years: see Limitation Act, 1939, s. 2 (1) (a).]. 

Per Arkin, L.J.: The contract between banker and customer includes the 
following provisions. The bank undertakes to receive money and to collect 
bills for its customer’s account. The proceeds so received are not to be held 
in trust for the customer, but the bank borrows the proceeds and undertakes 
to repay them. The promise to repay is to repay at the branch of the bank 
where the account is kept, and during banking hours. It includes a promise 
to repay any part of the amount due against the written order of the customer 
addressed to the bank at the branch, and as such written orders may be out- 
standing in the ordinary course of business for two or three days, it is a term 
of the contract that the bank will not cease to do business with the customer 
except on reasonable notice. The customer, on his part, undertakes to exercise 
reasonable care in executing his written orders so as not to mislead the bank 
or to facilitate forgery. It is necessarily a term of such contract that the bank 
is not liable to pay the customer the amount of his balance until he demands 
payment from the bank at the branch at which the current account is kept. 


Notes. Considered: Admiralty Comrs. v. National Provincial and Union Bank 
of England (1922), 88 T.L.R. 492; Richardson v. Richardson, National Bank of 
India, Ltd., Garnishees, [1927] All E.R.Rep. 92; Douglass v. Lloyds Bank (1929), 
34 Com. Cas. 263; Bagley v. Winsome, [1952] 1 All E.R. 687; Re Russian Com- 
mercial and Industrial Bank, [1955] 1 All E.R. 75. Referred to: Re British 
American Continental Bank, Credit General Leigeois’ Claim, [1922] All E.R.Rep. 
219; Prosperity, Lid. v. Lloyds Bank (1923), 89 T.L.R. 872; Tournier v. National 
Provincial and Union Bank of England, Ltd., [1923] All E.R.Rep. 550; Rekstin v. 
Komseverputj Bureau (Bank for Russian Trade, Ltd.), [1932] All E.R.Rep. 534; 
Davidson v. Barclays Bank, Ltd., [1940] 1 All E.R. 316; Graymann v. Treitel, 
[1940] 2 All E.R. 188; Isaacs v. Barclays Bank, Ltd., and Barclays Bank (France), 
Ltd., [1943] 2 All E.R. 682; Brewer v. Westminster Bank, Ltd., [1952] 2 All E.R. 
650; Arab Bank, Ltd. v. Barclays Bank (D.C. & O.), [1953] 2 All E.R. 268, 


As to banking operations, see 2 Hatspury's Laws (8rd Edn.) 166 et seq.: and 
for cases see 3 Dicrst 167 et seq. 


H 
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(1) Foley v. Hill (1844), 1 Ph. 399; affirmed (1848), 2 H.L.Cas. 28; 9 E.R. 1002, 
H.L.; 3 Digest 168, 272. 
(2) Pott v. Clegg (1847), 16 M. & W. 821; 16 L.J.Ex. 210; 8 L.T.0.S. 498; 
11 Jur. 289; 1538 E.R. 1212; 3 Digest 169, 276. 
(3) Re Tidd, Tidd v. Overell, [1893] 8 Ch. 154; 62 L.J.Ch. 915; 69 L.T. 255; 
B 42 W.R. 25; 9 T.L.R. 550; 37 Sol. Jo. 618; 3 R. 657; 3 Digest 193, 402. 
(4) Walton v. Mascall (1844), 13 M. & W. 452; 2 Dow. & L. 410; 14 L.J. Ex. 54; 
4 L.T.0.8. 158; 153 E.R. 188; 1 Digest 53, 425. 
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Jur. 433; 150 E.R. 839; 1 Digest 53, 430. 
(6) London Joint Stock Bank v. Macmillan and Arthur, [1918] A.C. 777; 88 
C L.J.K.B. 55; 119 L.T. 387; 34 T.L.R. 509; 62 Sol. Jo. 650, H.L.; 3 Digest 
Viegas 
(7) Young v. Grote (1827), 4 Bing. 253; 12 Moore, C.P. 484; 5 L.J.0.8.C.P. 165; 
130 E.R. 704; 3 Digest 232, 640. 
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L.T. 254; 45 W.R. 124; 12 T.L.R. 604; 40 Sol. Jo. 700, H.L.; 6 Digest 
D- 384, 2518. 
(9) Walker v. Bradford Old Bank, Ltd. (1884), 12 Q.B.D. 511; 53 L.J.Q.B. 280; 
32 W.R. 644; 3 Digest 176, 312. 
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(Repl.) 709, 2211. 
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Appeal by the defendants from the judgment of Rocne, J., sitting without a jury. 
G The facts appear in the judgment of Banxes, L.J. 


Schwabe, K.C., and Conway for the defendants. 
R. A. Wright, K.C., and Wilfred Lewis for the plaintiffs. 
Cur. adv. vult. 


Mar. 11. The following judgments were read. 


H BANKES, L.J.—The material facts of this case are as follows. Before and 
until Aug. 1, 1914, three persons had carried on business in Manchester in partner- 
ship under the firm name of N. Joachimson. On that date one of the partners 
died, and as a result the partnership was automatically dissolved. The plaintiff 
in the present action, L. E. Marckx, was one of the three partners. He is a 
naturalised Englishman, at all material times residing and carrying on business in 

I England. The third partner on the outbreak of war on Aug. 4, 1914, became an 
alien enemy. The partnership banked with the branch of the defendant bank in 
London. On Aug. 1, 1914, the amount standing to the credit of the partnership 
current account was something over £2,300. No operations took place on that 
account between Aug. 1, 1914, and June 5, 1919, when the plaintiff commenced 
the present action in the name of N. Joachimson (Manchester), claiming payment 
of the sum standing to the credit of the account of the partnership. The action 
has had a chequered career during the preliminary stages, but eventually it has 
taken the form of an action by the plaintiff in the name of N. Joachimson, ‘‘a firm 
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name,’’ claiming, for the purpose of winding-up the affairs of the partnership, to 
recover the amount standing to the credit of the partnership on Aug. 1, 1914, and 
asserting that the cause of action on which the plaintiff relied was one which 
acerued on Aug. 1, 1914, ‘for money lent by the plaintiffs to the defendants as 
bankers, or alternatively for money had and received by the defendants for the 
use of the plaintiffs.’ To the action as thus constituted several objections were 
taken. With regard to the form of the action it was said that the facts did not bring 
it within R.S.C., Ord. 48a, r. 1, so as to allow of the action being brought in the 
firm name. With regard to the substance of the action, the defendants agreed to 
limit their causes of action to those arising on or before Aug. 1, 1914, and they 
contended that on that date there was no accrued cause of action for the amount 
standing to the credit of the partnership at that date, because no demand had been 
made upon them for payment on or before that date. It was also said that, even 
if there was a cause of action on Aug. 1, 1914, it was not a continuing cause of 
action at the date of the writ. There was also a set-off and counter-claim. All 
these points were dealt with by Rocur, J., in the court below. Having regard to 
the view I take on the question whether there was an accrued cause of action on 
Aug. 1, 1914, it is not necessary to refer to any of the other points, and I express 
no opinion and give no decision upon them. 

The question whether there was an accrued cause of action on Aug. 1, 1914, 
depends upon whether a demand upon a banker is necessary before he comes under 
an obligation to pay his customer the amount standing to the customer’s credit on 
his current account. This sounds as though it was an important question. In a 
sense, no doubt it is, but it is very rarely that the question will in practice arise. 
In most of the cases in which the question is likely to arise, even if a demand is 
necessary to complete the cause of action, a writ is a sufficient demand. It is 
only, therefore, in the unlikely case of a banker pleading the Statute of Limitations, 
or in a case like the present where the facts are very special, that the question 
becomes important. In the present case the writ was not issued till June 5, 1919. 
To succeed in the action, the plaintiff had to prove a cause of action existing long 
before that date—namely, on Aug. 1, 1914. Rocus, J., while recognising that 
at first sight the conclusion as a matter of business seemed startling, gave judgment 
in favour of the plaintiff, holding that the point had been decided in Foley v. Hill 
(1) and Pott v. Clegg (2). There is no doubt that the general opinion of these 
decisions, as accepted in some reported cases and as expressed in the text-books, 
is in accordance with the view taken of them by Rocuer, J. As illustrations I refer 
to Re Tidd (8), where counsel for the plaintiff admitted that in the case of money 
paid into a bank on current account the law is that the amount held by the bank 
is a simple debt in respect of which time runs under the Statute of Limitations 
without demand, and he cited as authority for the proposition Pott v. Clegg (2) and 
Foley v. Hill (1) in the House of Lords. No it h 

v. ‘ RTH, J., apparently accepted the 
proposition without any discussion of these cases. 

It is necessary, therefore, to consider very carefully what those cases really did 
decide. Before proceeding to do this, it is helpful to bear in mind what the general 
law is with reference to payments to be made ‘‘on demand.’’ In Walton v. Mascall 
(4) (18 M. & W. at p. 458) Parxe, B., states the law thus: 


“Now it is clear that a request for the payment of a debt is quite immaterial 
unless the parties to the contract have stipulated that it shall be made: if they 
have not, the law requires no notice or request; but the debtor is benicar to 
find out the creditor and pay him the debt when due.” 


Again in Norton v. Ellam (5) the same learned judge says (2 M. & W. at p. 464): 


“Tt is the same as a case of money lent payable on request, with interest 
where no demand is necessary before bringing the action. There is no btliens 
tion in law to give any notice at all; if you choose to make it part of the 


contract that notice shall be given, you may do so. The debt which constitutes 
the cause of action arises instantly on the loan.”’ 
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In every case, therefore, where this question arises the test must be whether the 
parties have, or have not, agreed that an actual demand shall be a condition 
precedent to the existence of a present enforceable debt. In the ordinary case of 
banker and customer their relations depend either entirely or mainly upon an 
implied contract. The questions for decision in the present case must therefore 
be: (i) whether the cases to which reference was made in the court below did 
decide that the relation of banker and customer is such as to negative any implied 
condition that the making of an actual demand is a condition precedent to the 
bringing of an action to recover money lent to the banker by the customer on 
current account; and (ii) whether, if they did not so decide, such a condition 
should be implied. 

Pott v. Clegg (2) is a decision of the Court of Exchequer in 1847, and appears 
to have turned entirely upon the form of the pleading. The argument of the 
Attorney-General in showing cause against the rule was rested as a separate point 
upon the fact that in the pleadings the balance due from the bank to the customer 
was treated as an ordinary debt for money lent. In support of the rule counsel 
argued that as between banker and customer a special relation existed, and further 
that a demand was necessary as a condition precedent to the accrual of a cause of 


action; but both Rourr, B., and Parks, B., in the course of the argument pointed 


out that the latter point was not open on the pleadings. The judgment of the court 
was delivered by Pottocx, C.B., who, after saying that the majority of the court 


- were of opinion that money deposited in a banker’s hands is equivalent to money 


lent, went on to say that, even assuming that 


“there are peculiar circumstances in a banking account which distinguish 
it from any other, yet none of those circumstances appears on these pleadings, 
so as to justify us in considering this case differently from what we should, it 
it were an ordinary case of money lent.”’ 


The Chief Baron then goes on to express his own doubt whether 


“‘there is not a special contract between the banker and his customer as to 
the money deposited, which distinguishes it from the ordinary case of a loan 
of money.”’ 


This decision does not, in my opinion, go further than recognising that the relation 
of banker and customer is that of borrower and lender. It certainly does not 
establish the proposition that, though that is the relation, it may not be in part 
governed by special implied terms. 

Foley v. Hill (1) was decided, in the first instance, by Lorp Lynpuurst, L.C. 
The main question in the action was whether an account between banker and 
customer, where the former pleaded the Statute of Limitations, was the proper 
subject for a bill in equity. The Lord Chancellor, in giving judgment, refers to 
cases in which it had been decided that the relation of banker and customer was 
that of borrower and lender, and then proceeds (1 Ph. at p. 404): 


‘‘Here there was a loan by Foley to the defendants, to be repaid with interest 
at 8 per cent.; that was the simple transaction between them, and if this 
were a case at law, a plea of the statute would be a sufficient answer, unless 
there were some special circumstances to take the case out of the statute.” 


In the House of Lords the point mainly debated was again the question whether 
the plaintiff's claim was a fit subject for a bill in equity. In this connection the 
Law Lords expressed their opinions as to the ordinary relation existing between 
banker and customer, and those opinions are correctly summarised in the head- 
note as follows (2 H.L.Cas. 28): 

“The relation between a banker and customer, who pays money into the 
bank, is the ordinary relation of debtor and creditor, with a superadded obli- 
cation arising out of the custom of bankers to honour the customer’s drafts; 
and that relation is not altered by an agreement by the banker to allow the 
interest on the balances in the bank.”’ 
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The point which is raised in the present appeal was not mentioned or discussed, 
either in the court below or in the House of Lords, and, in my opinion, the 
decision cannot be treated as an exhaustive definition of all the obligations arising 
out of the relation between banker and customer, or as ruling out the possibility 
of an implied term of that relation, requiring an express demand of repayment 
as a condition precedent to the right to sue the banker for the amount standing 
to the credit of the customer’s current account. 

The decision of the House of Lords in London Joint Stock Bank v. Macmillan 
and Arthur (6), approving Young v. Grote (7), affords one striking instance of an 
obligation implied in the relation of banker and customer to which no reference 
was made in Foley v. Hill (1). Lorp Hawpane points out that: 


“Byer since this House in 1848 decided Foley v. Hill (1) it has been quite 
clear that the relation between a banker and the customer whose balance he 
keeps is under ordinary circumstances one simply of debtor and creditor. But 
in other judgments, and notably by a later decision of this House, Scholfield 
y. Earl of Londesborough (8), it was made equally clear that along with this 
relation and consistently with it there may subsist a second one... . But the 
customer of a bank is under a yet more specific duty. The banker contracts 
to act as his mandatory and is bound to honour his cheques without any delay 
to the extent of the balance standing to his credit. The customer contracts 
reciprocally that in drawing his cheques on the banker he will draw them in 
such a form as will enable the banker to fulfil his obligation, and therefore in 
a form that is clear and free from ambiguity.”’ 


Having regard to the peculiarity of that relation there must be, I consider, quite 
a number of implied superadded obligations beyond the one specifically mentioned 
in Foley v. Hill (1) and Pott v. Clegg (2). Unless this were so, the banker, like 
any ordinary debtor, must seek out his creditor and repay him his loan immediately 
it becomes due—that is to say, directly after the customer has paid the money 
into his account—and the customer, like any ordinary creditor, can demand 
repayment of the loan by his debtor at any time and any place. 

It is only necessary in the present case to consider the one question whether 
there is, arising out of the relation of banker and customer, the implied obligation 
on the part of the customer to make an actual demand for the amount standing 
to his credit on current account as a condition precedent to a right to sue for that 
amount. I cannot find that the point has ever been discussed in any reported 
case. For the reasons I have already given, I consider that the point has never 
been decided, and that it is open to this court to decide it. 

Too much reliance must not be placed upon the language of learned judges who 
had not the precise point before them, but it is certainly worth noticing that in 
Foley v. Hill (1) in the House of Lords, the Lord Chancellor says this (2 H.L.Cas. 
at p. 36): 

‘‘He (the banker) is, of course, answerable for the amount because he has 
contracted, having received that money, to repay to the principal, when 
demanded, a sum equivalent to that paid into his hands.”’ 


Lorp BrouGHam says (ibid. 43) : 


I am now speaking of the common position of a banker, which consists 
of the common case of receiving money from his customer on condition of 
paying it back when asked for, or when drawn upon.”’ 


In Walker v. Bradford Old Bank (9) A. L. Surrn, J., in speaking of the relation 

of banker and customer in connection with an assignment of moneys standing to 
a customer’s credit at the bank, says (12 Q.B.D. at p. 516): A 
‘“‘T am of opinion that before and at the date of the assignment, and as 
long as the relation of customer and banker continued between the assignor 
and the bank, the ordinary relation of debtor and creditor existed between 
them (with the superadded obligation on the bank's part to honour the 
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assignor’s cheques, which is immaterial to the point under consideration), 
and that consequently there existed a contract on the bank's part to pay over 
on demand to the assignor all moneys then or thereafter standing to his 
credit.” 


In Schroeder v. Central Bank of London (10) Brerr, J., in dealing with the 
Suggestion that a cheque on a banker was an assignment of the moneys standing 
to the customer’s credit at the bank, says (84 L.T. at p. 736); 


“This is not a case of the drawer going himself and demanding all the 
money in his bankers’ hands, and I am myself inclined to think that it might 
be put in this way: that there was no debt on which an action against the 
defendants could be founded until a sum was demanded, and that when the 
cheque was drawn there was no debt which could be assigned.”’ 


These dicta all favour the contention of the present defendants, and they are 
supported by the very strong body of expert opinion which was given in evidence in 
the court below as to the practice of bankers. Applying Lorp Esuer’s test, as laid 
down in Hamlyn & Co. v. Wood & Co. (11) ({1891] 2 Q.B. at p. 491), to the question 
whether the term contended for by the defendants must be implied in the contract 
between banker and customer, I have no hesitation in saying that it must. It 
seems to me impossible to imagine the relation between banker and customer, as 
it exists to-day, without the stipulation that, if the customer seeks to withdraw 
his loan, he must make application to the banker for it. It has been suggested 
that a decision to this effect would run counter to a line of authorities which have 
recognised and allowed garnishee proceedings in reference to amounts standing to 
a customer’s credit on his current account, upon the ground that such amounts 
were debts capable of being attached. I do not agree with this suggestion. The 
effect of the service of a garnishee order nisi is, according to Lorp Watson in 
Rogers v. Whiteley (12), to make the garnishee ‘‘custodier for the court of the 
whole funds attached.’’ The service of such an order is, in my opinion, a suffi- 
cient demand by operation of law to satisfy any right a banker may have as 
between himself and his customer to a demand before payment of moneys standing 
to the credit of a current account can be enforced. As no demand for payment 
in the present case was made on or before Aug. 1, 1914, it follows, in my opinion, 
that the plaintiff had no accrued cause of action on that date, and the claim fails 
on that ground. The appeal will be allowed with costs. The judgment must be 
set aside, and judgment entered for the defendants on the claim with costs. No 
order on the counter-claim, except that it be discontinued without costs. 
WARRINGTON, L.J.—The question is: In the case of money to the credit of 
a current account with a banker, is the existence of an actual demand an ingredient 
in the cause of action? In the text-books the question is answered in the negative, 
and it is said that the Statute of Limitations applies to a balance left untouched 
for six years before action: see, for example, Hauspury’s Laws or EnGuLanp (1st 
Edn.), vol. 1, tit. Bankers and Banking, s. 1196, p. 586. This view appears also 
to have been accepted as correct by Lorp Esuer, M.R., and Linptey, L.J., in 
Atkinson v. Bradford Third Equitable Building Society (13), and by Norra, J., in 
Re Tidd (8), but in neither of those cases did the point arise for decision. The 
cases usually cited in support of the above statement are Foley v. Hill (1) (1 Ph, 
399), Pott v. Clegg (2), and Foley v. Hill (1) (2 H.L.Cas. 28). I have mentioned 
them in the above order, because it is the order in which the several judgments 
were given, Pott v. Clegg (2) having been decided between the judgment of Lorp 
Lyxpuurst, L.C., in Foley v. Hill (1) and the decision of the House of Lords in 
the same case. as ' a 
In Foley v. Hill (1) the plaintiff instituted a suit in equity for an account. The 
defendants were bankers who had received from the plaintiff many years before 
suit a sum of money for which they agreed to pay 3 per cent. interest, but of this 
two payments only had been made, both more than six years before suit, and no 
interest had been credited for more than six years. The plaintiff insisted that the 


98 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


transaction was not one of debtor and creditor, but one of trustee and cestui que 
trust, and that the Statute of Limitations did not apply. The Lord Chancellor, 
having held that the case was one merely of a loan to the defendants to be repaid 
with 3 per cent. interest, said (1 Ph. at p. 405) : 


“That was the simple transaction between them, and if this were a case at 
law, a plea of the statute would be a sufficient answer, unless there were some 
special circumstances to take the case out of the statute.”’ 


He then held that it was also a sufficient answer in equity, and that in that case 
there were no special circumstances to take the case out of the statute. There 
was another ground relied upon by the Lord Chancellor (ibid. at p. 407) as a 
sufficient answer to the suit—namely, want of equity—the account being so simple 
as not to be the proper subject for a bill in the Court of Chancery. The Lord 
Chancellor did not consider whether the accepted course of business as between 
bankers and their customers has not introduced into their relation a modification 
of that of an ordinary borrower and lender. Still there is undoubtedly an expres- 
sion of opinion that the debt was barred by the statute, based on the assumption 
that the claim was an ordinary one for money lent, but the point did not really 
arise for decision, inasmuch as there was ample ground without it for dismissing 
the bill. 

The next decision in point of time was Pott v. Clegg (2). That case has been 
regarded as having decided that the contract between banker and customer is the 
ordinary one for money lent, and that the statute runs from the receipt of the 
money by the banker. But when it is examined it will be found that the customer, 
who desired to contend, and did contend, that the contract between banker and 
customer was a special one under which a demand was essential to the cause of 
action, had not raised the point on his pleadings (see per Roure, B., 16 M. & W. 
at p. 326), and the judgment of the court delivered by Potnock, C.B., proceeded 
on this footing (see ibid. p. 328). It is true that the majority of the court were 
of opinion that money in the hands of a banker is merely money lent, but the 
Chief Baron expressed considerable doubt 


‘‘whether there is not a special contract between the banker and his customer 
as to the money deposited, which distinguishes it from the ordinary case of 
a loan for money.”’ 


This case again is not in reality a decision on the point. 

In Foley v. Hill (1), before the House of Lords, the decision turned upon the 
question, raised and solemnly argued, whether the relation of banker and customer 
was not that of trustee and cestui que trust rather than that of debtor and creditor. 
The learned Lords were all of opinion that it was the latter, and that the Lord 
Chancellor was right in dismissing the bill on the ground of want of equity. 
Again, therefore, the point as to the true nature of the contract and of the banker's 
obligation did not arise for decision. Lorp CotrenuamM, L.C., however, did use 
expressions which seem to me, at all events, to leave open the question which 
we have to decide. He said (2 H.L.Cas. at p. 36) the banker 


‘‘is of course answerable for [the money placed in his custody] because he has 
contracted, having received that money, to repay to the principal, when 
demanded, a sum equivalent to that paid into his hands.”’ 


He in terms refused to deal with the question as to the application of the Statute 
of Limitations. Lorp BrovucHam also expressly abstained from expressing any 
opinion upon the point, but he did, in the course of his speech, describe in terms 
almost identical with those used by the Lord Chancellor the nature of the banker's 
obligation. Lorp CampseLt confined his speech to the point as to want of equity, 
and Lorp Lynpuurst added nothing material to his previous judgment in the 
Court of Chancery. 

There is one other expression of opinion to which it is useful to refer. In 
Schroeder vy. Central Bank of London (19) the question arose whether a cheque was 
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an assignment of a corresponding part of the drawer’s credit balance. After 
deciding this question in the negative for reasons not material to the present case, 
Brett, J., said this (34 L.T. at p. 736): 


“This is not the case of the drawer going himself and demanding all the 
money in his bankers’ hands, and I am myself inclined to think that it might 
be put in this way: that there was no debt on which an action against the 
defendants could be founded until a sum was demanded, and that when the 
cheque was drawn there was no debt which could be assigned, and consequently 
there can be no debt owing by the defendants to the plaintiffs.’’ 

This is, so far as it goes, the expression of an opinion in favour of the view con- 
tended for by the defendants. 

In this state of the authorities, it seems to me that the question we have to 
decide has been left open, so far as actual decision is concerned, with expressions 
of opinion both ways, and we must deal with it accordingly. It is, of course, well 
settled that in the ordinary case of money lent, ‘‘the debt which constitutes the 
cause of action arises instantly on the loan’’: per Parke, B., in Norton v. Ellam 
(5) (2 M. & W. at p. 464); and just before the same learned judge said: ‘‘There is 
no obligation to give any notice at all; if you choose to make it part of the contract 


that notice shall be given, you may do so.’’ The real question is whether or not 


in the special case of banker and customer the obligation to give notice is part of 
the contract between them. There are some points in reference to the relation 
of banker and customer which seem to me to indicate that such obligation is part 
of the contract. If the general rule above mentioned were applicable, the banker 
would be bound to seek out his customer and pay him, and the customer would 
be bound at any time and without notice to receive the amount due, but it is well 
settled that a banker is not at liberty to close an account in credit by payment of 
the credit balance without giving reasonable notice, and making provision for 
outstanding cheques. This restriction on a banker's liberty to discharge his debt, 
seems to me inconsistent with an obligation on his part to pay without demand. 
Of course, if the customer requires payment, he waives his right to receive notice, 
and then the banker’s liability would immediately arise. There was evidence 
in the present case that bankers never in fact pay without demand, and though 
this by itself may not be evidence of a custom binding on both parties, it at all 
events shows that bankers and customers habitually act on the assumption that 
notice shall be given on the one side as well as on the other. Again, there are 
mutual obligations on both banker and customer in reference to the payment and 
drawing of cheques: London Joint Stock Bank v. Macmillan (6). Cheques drawn 
on one branch of a bank are not payable at another. Bankers are not required to 
pay cheques except at the banking house and in banking hours. 

All these matters seem to me to distinguish the contract between banker and 
customer from the ordinary case of a loan of money, and having regard to the 
state of the authorities I think we are at liberty to hold, and ought to hold, that a 
demand, either by the issue of a writ or otherwise, is an essential ingredient in 
the cause of action, and that without such demand no cause of action accrues. 
In the present case there was no demand on or before Aug. 1, 1914. It may be 
suggested that the view we take is inconsistent with the operation of a garnishee 
order upon a banking account. I do not think so. In my opinion, the service 
of the order nisi would be a sufficient demand. In my opinion, therefore, no 
cause of action had accrued on Aug. 1, 1914, and the action was not maintainable. 
For these reasons I am of opinion that the appeal succeeds, and judgment should 
be entered for the defendants with costs here and below. The counter-claim will 
be dealt with as Banxes, L.J., has said. 


ATKIN, L.J.—This case raises the question whether the customer of a bank 
may sue the banker for the balance standing to the credit of his current account 
without making a previous demand upon the banker for payment. It is unneces- 
sary to recapitulate the circumstances which raise this issue in this case. It is 
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sufficient to state that upon the hearing of a summons for particulars on Mar. 16, 
1920, the defendants undertook to limit their causes of action to those arising on 
or before Aug. 1, 1914, and that at that date no demand for the balance had been 
made to the bank. 

The question seems to turn upon the terms of the contract made between banker 
and customer in the ordinary course of business when a current account 1s opened 
by the bank. It is said, on the one hand, that it is a simple contract of loan; it is 
admitted that there is added, or superadded, an obligation of the bank to honour 
the customer’s drafts to any amount not exceeding the credit balance at any 
material time, but it is contended that this added obligation does not affect the 
main contract. The bank has borrowed the money and is under the ordinary 
obligation of a borrower to repay. The lender can sue for his debt whenever he 
pleases. I am unable to accept this contention. I think that there is only one 
contract made between the bank and its customer. The terms of that contract 
involve obligations on both sides and require careful statement. They appear 
upon consideration to include the following provisions. The bank undertakes to 
receive money and to collect bills for its customer’s account. The proceeds so 
received are not to be held in trust for the customer, but the bank borrows the 
proceeds and undertakes to repay them. The promise to repay is to repay at the 
branch of the bank where the account is kept, and during banking hours. It 
includes a promise to repay any part of the amount due against the written order 
of the customer addressed to the bank at the branch, and as such written orders 
may be outstanding in the ordinary course of business for two or three days, it is 
a term of the contract that the bank will not cease to do business with the custo- 
mer except upon reasonable notice. The customer on his part undertakes to 
exercise reasonable care in executing his written orders so as not to mislead the 
bank or to facilitate forgery. I think it is necessarily a term of such contract that 
the bank is not liable to pay the customer the full amount of his balance until he 
demands payment from the bank at the branch at which the current account is 
kept. Whether he must demand it in writing it is not necessary now to determine. 

The result I have mentioned seems to follow from the ordinary relations of 
banker and customer, but if it were necessary to fall back upon the course of 
business and the custom of bankers, I think it was clearly established by un- 
disputed evidence in this case that bankers never do make a payment to a customer 
in respect of a current account except upon demand. The contention of the 
plaintiffs appears to me to ignore the fact that the contract between banker and 
customer contains special terms, and cannot in its entirety be expressed in the 
phrasing of an ordinary indebitatus count. A simple promise to pay upon an 
executed consideration, creates a debt, and the creditor may sue without notice. 


“It is clear that a request for the payment of a debt is quite immaterial, 
unless the parties to the contract have stipulated that it shall be made; if 
they have not, the law requires no notice or request; but the debtor is bound 
to find out the creditor and pay him the debt when due’’: per Parke, B., in 
Walton v. Mascall (4), 13 M. & W. at p. 458. 


The question is in every case whether the parties have stipulated that a request 
shall be made. In the case of a note made payable on demand it is clear that 
the words ‘‘payable on demand’’ do not make a demand a term of the contract 
(see Norton v. Ellam (5)), a decision that on a note payable with interest on 
demand the Statute of Limitations ran from the date of the note. Parke, B., 
says (2 M. and W. at p. 464): 


“It is the same as the case of money lent payable upon request, with 
interest, where no demand is necessary before bringing the action. There is 
no obligation in law to give any notice at all; if you choose to make it part 
of the contract that notice shall be given, you may do so. The debt which 
constitutes the cause of action arises instantly on the loan.”’ 


On the other hand, a note payable on demand at a particular place does contain 
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a stipulation in the contract that demand shall be made modo et forma, and no 
action will lie without such a demand: see now Bills of Exchange Act, 1882, 
s. 87 (1). It has been said that a demand can only be necessary where the con- 
tract is a collateral promise to pay, meaning thereby a promise such as that of a 
surety. This is too narrow a view, and I am inclined to think has received 
countenance from a misreading of the words of ALDERSON, B., in Norton v. Ellam 
(5) where he adds to the judgment of Parke, B. (ibid. at p. 464): ‘It must be so 
unless there is something to show that a demand is to be a collateral matter.’ 
That, I think, means is stipulated for as qualifying the promise to pay. The use 
of the word ‘‘collateral’’ and its true explanation can be seen in Birks v. Trippet 
(14) (1 Saund. at p. 83). There the principal case was an action in assumpsit, 
which declared that the plaintiff and defendant had submitted differences to 
arbitration, and that the defendant had promised the plaintiff that if the defendant 
did not perform the award he would pay £40 if he should be thereunto requested. 
Saunders, of counsel for the defendant, took objection to the declaration ‘‘that the 
plaintiff (in his declaration) had not laid any request of the penalty of £40,’ and 
he argued that there was a difference between a mere duty and a collateral sum: 


‘‘For where a mere duty is promised to be paid upon request, as if in con- 
sideration of all moneys lent to the defendant, he promised to pay them again 
on request, no actual request is necessary, but the bringing of the action is a 
sufficient request. But otherwise it is on a promise to pay a collateral sum 
on request, for there an actual request ought to be made before action brought. 
And so was the opinion of the whole court. And therefore judgment was given 
for the defendant.”’ 


Serjeant Williams, in his note, cites a number of cases and then says: 


‘‘For request is parcel of the contract, and must be proved; and no action 
arises until a request be made.”’ 


The question appears to me to be in every case: Did the parties in fact intend 
to make the demand a term of the contract? If they did, effect will be given to 
their contract, whether it be a direct promise to pay or a collateral promise, though 
in seeking to ascertain their intention the nature of the contract may be material. 
In the case of such a contract as this, if I have correctly stated the manifold terms 
of it, it appears to me that the parties must have intended that the money handed 
to the banker is only payable after a demand. The nature of the contract nega- 
tives the duty of the debtor to find out his creditor and pay him his debt. If such 
a duty existed and were performed, the creditor might be ruined by reason of 
outstanding cheques being dishonoured. Moreover, payment can only be due, as 
it appears to me, at the branch where the account is kept, and where the precise 
liabilities are known. And if this is so, I apprehend that demand at the place 
where alone the money is payable must be necessary. A decision to the contrary 
would subvert banking business. I am glad to think that, so far as I can ascer- 
tain, the decisions in the American courts are uniformly to the same effect as 
our present judgment. a 

The practical bearing of this decision is on the question of the Statute of Limita- 
tions. Since Pott v. Clegg (2) in 1847 it has been laid down in text-books that, in 
the case of a current account, the statute runs from the time of money being 
deposited with the banker. But if that case is looked at, it is plain that it was 
decided upon the pleadings, the sum in question being claimed to be set off for 
money lent by the defendant’s testator to the plaintiff's predecessor in title. It is 
stated that the majority of the court were of opinion that money in the hands of 
the banker is merely money lent, with the superadded obligation that it is to be 
paid when called for by the draft of the customer. The Lord Chief Baron was of 
opinion that it was a question for the jury whether there is not a special contract 
between the banker and his customer as to the money deposited, which distin- 
guishes it from the ordinary case of a loan for money. The Lord Chief Baron 
delivered the judgment of the court, and it is plain from his language that he 
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could not have done so had not the decision been confined to the pleading point. 
The only other direct authority is the decision of Lorp Lynpuurst, L.C., in 
Foley v. Hill (1). The suit was for an account, and I am not certain that in 
dealing with the Statute of Limitations Lorp LynpHursT was not dealing with 
those words in the statute that deal with actions of account. The right to such 
an action may well accrue before a debt becomes payable. But on the assumption 
that the Lord Chancellor decided that the statute had run against a claim in debt 
or assumpsit, yet inasmuch as that decision was taken to the House of Lords and 
affirmed there by all the Lords present, including Lorp Lynpuurst himself, upon 
one only of the grounds relied upon in the judgment below, the point as to the 
Statute of Limitations being expressly reserved, I do not think that we are bound 
to treat the whole of Lorp Lynpuurst’s judgment as binding upon us. It may 
be noted that the decision of the Court of Exchequer in Pott v. Clegg (2) had been 
given between the dates of the decision of Lorp Lynpuurst in Ioley v. Hill (1) 
and the hearing in the House of Lords. The decision in the latter case in the 
House of Lords is confined to the point that the banker is debtor to his customer 
and not trustee. I do not think it safe to rely upon the language used by the 
Lord Chancellor and Lorp BrovGcuam on the subject of demand and request, though 
the words used tend to support the contention of the present defendants. 

The result of this decision will be that for the future bankers may have to face 
legal claims for balances on accounts that have remained dormant for more than 
six years. But seeing that bankers have not been in the habit as a matter of 
business of setting up the Statute of Limitations against their customers or their 
legal representatives, I do not suppose that such a change in what was supposed 
to be the law will have much practical effect. It was suggested in argument that 
the effect of our decision will be to alter the facilities given to an execution creditor 
to attach his debtor’s bank account in garnishee proceedings. This appears to be a 
mistake. The provisions of Ord. 45 apply to debts owing or accruing from the 
garnishee, and this expression includes debts to which the judgment debtor is 
entitled though they are not presently payable: see the decision of the Court of 
Appeal in O'Driscoll v. Manchester Insurance Committee (15). The service of 
the order nisi binds the debt in the hands of the garnishee—that is, creates a 
charge in favour of the judgment creditor. If the bank disputes that the amount 
is payable, there is ample power to provide for a demand being made before an 
order for payment is made. Possibly the order nisi in itself operates as such a 
demand. Finally, it is perhaps unnecessary to say that the necessity for a demand 
may be got rid of by special contract or by waiver. A repudiation by a bank of 
the customer's right to be paid any particular sum would no doubt be a waiver 
of any demand in respect of such sum. For these reasons, I am of opinion that 
the appeal should be allowed, and that judgment should be entered for the defen- 
dants on the claim with costs. 

Appeal allowed. 


Solicitors: Rawle, Johnstone & Co., for Addleshaw, Sons & Latham, Manchester; 
Michael Abrahams, Sons & Co. 


[Reported by W. C. SANDFORD, Esa., Barrister-at-Law. | 
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Re PEEL’S RELEASE 


[Cuancery Diviston (Sargant, J.), April 12, 1921] 


[Reported [1921] 2 Ch. 218; 90 L.J.Ch. 369; 127 L.T. 123; 
65 Sol. Jo. 580] 


Perpetuities—Gift of land for school in perpetuity—Reverter clause—Defeat of 
object of gift—Avoidance of reverter clauses—Need of scheme—Cy-prés 
doctrine. 

In 1837 P., by deed, granted and released a certain piece of land to trustees 
on trust to ‘‘permit and suffer the same to be for ever thereafter used as and 
for a place for the instruction of seventy poor children’’ resident in the parish 
of L. ‘‘in the principles of the Church of England as by law established, and in 
reading, writing, casting accounts, and other proper, useful and common learn- 
ing for poor children.’’ The deed further provided that if, by reason of any 
law or statute or otherwise, the release of the land as to the charitable purposes 
thereby intended to be made and established should ‘‘either not take effect, or, 
having taken effect, shall afterwards cease, or determine, or be defeated, or, the 
precise objects of those presents being for the education of poor children in 
the principles of the Church of England, become prevented,’’ that the trustees 
should stand seised of the land and schoolhouse, if any, to be built thereon, 
in trust for P., his heirs and assigns. By a codicil to his will, P. provided for 
raising money to build a schoolhouse on the land, the balance to be applied 
as an endowment for the school for the payment of the schoolmaster and school- 
mistress. P. died in 1838, the schoolhouse was thereafter built, and a sum of 
money stood invested in the names of the present trustees representing the 
money set apart by P. for the maintenance and support of the school. The 
school had been carried on, but the income of the fund was insufficient to pro- 
vide for the maintenance of the schoolmistress. Attendance at the school was 
very low, and the school was practically derelict due to insufficient funds. 

Held: the event contemplated by the reverter clause had arisen, but the 
clause was void as a perpetuity, and, the original gift being expressed to be 
perpetual, there could be no reverter or resulting trust; accordingly, a scheme 
must be directed. 

Re Bowen, Lloyd Philipps v. Davis (1), [1893] 2 Ch. 491, followed. 

Re Randell, Randell v. Dixon (2) (1888), 388 Ch.D. 218, and Re Blunt's 
Trusts, Wigan v. Clinch (3), [1904] 2 Ch. 767, distinguished. 


Notes. Considered: Re Bawden’s Settlement, Besant v. London Hospital (Board 
of Governors), [1953] 2 All E.R. 1235. Referred to: Re Talbot, Jubb v. Sheard, 
[1933] All E.R.Rep. 126; Re Cooper’s Conveyance Trusts, Crewdson v. Bagot, 
[1956] 3 All E.R. 28. 

As to the rule against perpetuities, see 4 Hatssury’s Laws (8rd Edn.) 300 et seq. 
and 25 Haussury’s Laws (2nd Edn.) 86 et seq.; and for cases see 37 DicEst 


55 et seq. 
Cases referred to: 
(1) Re Bowen, Lloyd Phillips v. Davis, [1893] 2 Ch. 491; 62 L.J.Ch. 681; 68 L.T. 
789; 41 W.R. 535; 9 T.L.R. 380; 37 Sol. Jo. 886; 8 R. 529; 87 Digest 58, 
28. 
(2) Re Randell, Randell v. Dixon (1888), 88 Ch.D. 213; 57 L.J.Ch. 899; 58 L.T. 
626; 86 W.R. 543; 4 T.L.R. 307; 8 Digest (Repl.) 4385, 1253. 
(3) Re Blunt’s Trusts, Wigan v. Clinch, [1904] 2 Ch. 767; 74 L.J.Ch. 33; 91 L.T. 
687; 68 J.P. 571; 58 W.R. 152; 20 T.L.R. 754; 48 Sol. Jo. 687; 2 L.G.R. 
1295; 8 Digest (Repl.) 4385, 1254. 
(4) Pearks v. Moseley, Re Moseley’s Trusts (1880), 5 App. Cas. 714; 50 L.J.Ch 
57; 43 L.T. 449; 29 W.R. 1, H.L.; 37 Digest 68, 98. 
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Also referred to in argument: 


Re Da Costa, Clarke v. Church of England Collegiate School of St. Peter, [1912] 
1 Ch. 337; 81 L.J.Ch. 298; 106 L.T. 458; 28 T.L.R. 189; 56 Sol. Jo. 240; 
37 Digest 73, 134. 

Re Hollis’ Hospital Trustees and Hague’s Contract, [1899] 2 Ch. 540; 68 L.J.Ch. 
673; 81 L.T. 90; 47 W.R. 691; 43 Sol. Jo. 644; 87 Digest 72, 133. 

Lyons Corpn. v. Advocate-General of Bengal (1876), 1 App. Cas. 91; 45 Li Ye 

” 17; 84 L.T. 77; 24 W.R. 679, P.C.; 8 Digest (Repl.) 460, 1609. 

Corbyn v. French (1799), 4 Ves. 418; 31 E.R. 213; 8 Digest (Repl.) 421, 1112. 

A.-G. v. Shadwell, [1910] 1 Ch. 92; 79 L.J.Ch. 113; 101 L.T. 630; 26 T.L.R. 82; 
54 Sol. Jo. 180; 8 Digest (Repl.) 448, 1418. 


Originating Summons. 
Robert Peel, by a deed of release of April 20, 1837, granted and released a certain 
area of land to trustees, one of whom was himself, on trust to 


‘‘permit and suffer the same to be for ever thereafter used as and for a place 
for the instruction of seventy poor children, videlicet, thirty male and forty 
female children resident within the parish of Llandilofaur in the principles of 
the Church of England as by law established, and in reading, writing, casting 
accounts, and other proper, useful, and common learning for poor children.”’ 


The deed further provided that 


‘if by reason of any law or statute of the Realm or otherwise it shall happen 
that the release hereby made of the said piece or parcel of land and heredita- 
ments shall, as to the charitable purposes hereby intended to be made and 
established, either not take effect or, having taken effect, shall afterwards cease, 
or determine or be defeated, or, the precise object of these presents being for 
the education of poor children in the principles of the Church of England, 
become prevented, then and from thenceforth the trustees for the time being 
of these presents shall stand and be seised of the said piece or parcel of land 
and hereditaments thereby released, and the schoolhouse and buildings, if any, 
to be built thereon in trust for the said R. P., his heirs and assigns.”’ 


The settlor, by a codicil to his will of the same date, provided for the raising of 
a sum of £2,000 to be applied in building a schoolhouse on the land released, the 
balance thereof to be applied as an endowment for the school for the payment of the 
schoolmaster and schoolmistress. In 1838, the settlor died, and the schoolhouse 
was erected, and a sum of £2,393 stood invested in the names of the present trustees 
representing the money set apart by the settlor for the maintenance and support 
of the school. The school had been carried on until recently in accordance with 
the deed, but the income of the fund was insufficient to provide for the main- 
tenance of the schoolmistress. The attendance at the school was very small, and 
the school was practically derelict as there were not sufficient funds to carry it on. 
This summons was taken out by the trustees for directions whether they ought to 
release to the settlor’s heir-at-law, H. L. Peel, or to the person claiming under the 
settlor’s residuary legatee, or otherwise, the school, school site and endowment 
fund, or how otherwise they ought to deal with them. 


H. M. Broughton for the applicant trustees. 

H. O. Danckwerts for the Attorney-General. 

J. W. IF’. Beaumont for the defendant, H. L. Peel. 
Edwardes Jones for the residuary legatees. 


Cur. adv. vult. 


April 12. SARGANT, J.—When this summons was before me originally, I dealt 
with two aspects of the matter. In the first place I held that it was unnecessary 
to inquire whether the deed of release of April 20, 1837, was void by reason of its 
containing a clause of reservation in favour of the grantor. For the trustees had 
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undoubtedly held possession under the deed from its date to the present time, and 
had, therefore, acquired a good title under the Statutes of Limitation at any rate; 
and, of course, they could not set up any objection to their own title. And, in the 
second place, I considered to some extent the provisions of the deed, in view of 
certain indications which had been held out, that the parties concerned might 
agree by way of compromise to some variation of the deed such as the court could 
properly sanction. As the result of some examination, I came to the conclusion 
that the purpose disclosed by the deed was the narrower of the two intentions that 
had been suggested—that is to say, that the purpose was education strictly and 
solely in accordance with the principles of the Church of England; and, accord- 
ingly that, so long as the scheme for the benefit of denominational education of 
this type was possible, no scheme for undenominational education could be 
sanctioned. But my actual words, as reported in the shorthand notes, certainly 
appear to go further than this, and to amount to a rejection of the possibility of 
any scheme of undenominational education, not only so long as a scheme for the 
benefit of denominational education was practicable, but finally and absolutely. 
This, however, was never my intention, and the ambiguity is, no doubt, due to 
my observation, having been of an interim nature, and not carefully considered 
} and worded. I was not prejudging a question which was not then before me, and 
on which I had not then heard any argument. 

The suggested compromise has now broken down, and the matter has to be dealt 
with strictly. It is clear that the event contemplated by the terms of the clause 
of reverter has arisen, and that, in the existing circumstances, the precise object 
of the deed, namely, the education on the site and in the schoolbuildings of poor 
children in the principles of the Church of England, has ‘‘become prevented.”’ 
What are the legal consequences of that state of things? On the part of the 
Attorney-General, it is argued that, however limited the character of the expressed 
educational purposes of the deed, the dedication to those purposes is in terms 
perpetual; that the clause of reverter to the donor is an equitable executory limita- 
tion which is obviously void as exceeding the limits of perpetuity; and that, 
accordingly, the lands and buildings in question, as well as the subsequent testa- 
mentary endowment, must be dealt with and administer cy prés by the machinery 
of ascheme. Re Bowen (1) is, perhaps, the most important decision to this effect; 
but there is, of course, a long series of previous authorities in the same general 
direction. On the part of the other defendants, it is admitted that the clause of 
reverter is too remote, and cannot operate in accordance with its strict terms. But 
it is contended that the expressions in this clause operate indirectly and by way of 
construction to forbid any cy prés application of the premises, and to prescribe that 
they shall be used for the purposes of charity only so long as the selected denomina- 
tional education can be given there. This being no longer possible, it is said that 
the indicated period of dedication has elapsed; that there is a resulting reverter to 
the donor independently of the positive operation of the actual clause, and that 
Re Randell (2) and Re Blunt's Trusts (3) apply. 

No distinction is drawn on either side between the trusts of the deed as to the 
site and the trusts of the will as to the endowment. It is admitted that any 
decision as to the site must be equally applicable to the endowment. But counsel 
on behalf of those interested in the personal estate of the donor and the testator 
submits an additional subsidiary argument to the effect that the deed operated 
under the School Sites Act, 1841, or, rather, its legislative predecessor, the School 
Sites Act, 1836, and that there was, accordingly, a statutory reverter to the donor 
and those claiming under him. This subsidiary argument I will deal with at once. 
It is not, in my judgment, sound. The Acts in question were Acts to enable school 
sites to be granted in fee for tenants for life, trustees, and other owners who were 
otherwise debarred from doing so. The donor here was an owner in fee who had 
no need to have recourse to any such legislation, and showed no intention of dealing 
with the site in question otherwise than by virtue of his ownership. There is no 
reference in the deed to any Act of the kind. It would be entirely unsound to 
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construe, as operating under legislation framed to meet special cases, an assurance 
which needs no assistance from, and contains no reference to, any such legislation. 

The main argument against the Attorney-General has more substance, but, never- 
theless, when closely examined, seems to me opposed both to principle and to 
authority. The ratio decidendi, both in Re Randell (2) and in Re Blunt’s Trusts (8), 
undoubtedly was that the original gift to charity was expressed to be for a limited 
period only, and that, therefore, a reversion was necessarily left in the donor. In 
the present case, the original gift was expressed to be perpetual. There could, 
therefore, be no reversion left in the donor, and any interest could only come to 
him, as it was expressed to come, by a substantive gift, operative by way of positive 
curtailment and destruction of the original gift. This curtailing and original gift 
being itself bad in law, as it is acknowledged to be, there is not, in my judgment, 
any room for construing the document in a manner contrary to its expressed opera- 
tion for the purpose of validating a prohibited limitation. The mere fact that the 
object aimed at might have been attained in another manner, namely, by an original 
gift for a limited period only, is, in my opinion, immaterial. In the words of 
STERLING, J., in Re Bowen (1) ({1893] 2 Ch. at p. 495): 


“The question which I have to decide, therefore, appears to me to reduce 
itself to one of the construction of the testator’s will—i.e., whether the testator 
has given the property to charity, in perpetuity, subject to an executory gift 
in favour of the residuary legatee, or whether he has given it for a limited 
period, leaving the undisposed of interest to fall into residue. In construing 
the will the rule to be applied is that stated by Lorp SeLporne in Pearks v. 
Moseley (4) (1880), 5 App. Cas. at p. 719): 


‘You do not impart the law of remoteness into the construction of the 
instrument by which you investigated the expressed intention of the testator. 
You take his words, and endeavour to arrive at their meaning, exactly in the 
same manner as if there had been no such law, and as if the whole intention 
expressed by the words could lawfully take effect. I do not mean that, in 
dealing with words which are obscure and ambiguous, weight, even in a 
question of remoteness, may not sometimes be given to the consideration 
that it is better to effectuate than to destroy the intention; but I do say that 
if the construction of the words is one about which a court would have no 
doubt, though there was no law of remoteness, that construction cannot be 
altered or wrestled to something different, for the purpose of escaping from 
the consequence of that law.’ ”’ 


In my judgment, the present case is within the principle enunciated in Pearks v. 
Moseley (4), and is completely covered by the decision in Re Bowen (1) of a judge 
of great eminence and specially conversant with cases of this character. To hold 
otherwise would be to strike at the foundation of the cy prés doctrine as applied 
in a long succession of cases of high authority. It is to be observed that the present 
is the case of an established charity which has endured for some eighty years; 
it is not one of that class of cases of initial failure to which somewhat different 
consideration apply. I decide, therefore, that none of the defendants other than 
the Attorney-General has any interest in the endowment in question, and that a 
scheme must be directed in the usual way. The defendants, other than the 
Attorney-General, have no interest in the settlement of the scheme, and all pro- 
ceedings should be stayed as against them. The costs of all parties, as between 


solicitor and client, will be paid and retained by the plaintiffs out of the endow- 
ment. 


Solicitors: Warrens, for G. C. Porter, Llandilo; Treasury Solicitor. 


[Reported by L. Moraan May, Esa., Barrister-at-Law. } 
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IN THE ESTATE OF GOSSAGE. WOOD v. GOSSAGE 


[Court or AppraL (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
January 18, 1921] 


[Reported [1921] P. 194; 90 L.J.P. 201; 124 L.T. 770; 
37 T.L.R. 302; 65 Sol. Jo. 274] 


Will—Revocation—Revocation by soldier on active service—Revocation without 
formality—Request to sister to burn will ‘‘which I have already cancelled." 

A soldier ‘‘in actual military service’? may revoke his will without any 
formality. 

A soldier made a will with all the formalities prescribed: by the Wills Act, 
1837. Later, while on actual military service, he wrote a letter to his sister, 
who had the will, telling her of other wishes concerning his property, and 
requesting her ‘‘to burn it [the will] for I have already cancelled it.” 

Held: the will was effectively revoked. 


Notes. Applied: In the Goods of Newland, [1952] 1 All E.R. 841; Re Wing- 


D ham, [1948] 2 All E.R. 908. 





As to wills of soldiers and sailors, see 16 Hausspury’s Laws (8rd Edn.) 176-179; 
as to revocation of wills, see 834 Hatspury’s Laws (2nd Edn.) 73-91; and for cases 
see 39 Dicest 338, 339. For the Wills Act, 1837, see 26 Hatspury’s Sratutes 
(2nd Edn.) 1326. 


Case referred to: 
(1) In the Goods of Hiscock, [1901] P. 78; 70 L.J.P. 22; 84 L.T. 61; 17 T. L. R. 
110; 39 Digest 334, 202. 


Appeal against an order of Bartuacue, J., in a probate action. 

The testator was a non-commissioned officer serving in the army and on active 
service at the time, being under orders to proceed with his regiment to South 
Africa when he made the will in question dated Oct. 24, 1915. The same was 
executed in strict accordance with the requirements of the Wills Act, 1837. By 
that will, after bequeathing certain legacies, the testator gave all the residue of 
his property to the plaintiff, to whom he was then engaged to be married, and 
appointed her his sole executrix. Subsequently he thought that she ought not to 
have his property. Therefore he wrote to her from South Africa that he would be 
much obliged if she would hand over his will to his sister, and she did so accord- 
ingly. On Jan. 9, 1918, he wrote to his sister from South Africa telling her of his 
wishes concerning his property, and stated: ‘‘As regards the will, if you haven't 
already done so, I want you to burn it for I have already cancelled it.’’ The sister 
burnt the will as the testator desired. On Noy. 11, 1918, the testator died in 
hospital in South Africa, and among his effects a copy of his will of Oct. 24, 1915, 
was discovered. 

The plaintiff, as the executrix appointed under the will of Oct. 24, 1915, brought 
this action claiming that the court should decree probate of that will in solemn form 
of law. The defendants, who were the brother and sisters of the testator, alleged 
that he, while a soldier in actual military service, had by the paper writing of 
Jan. 9, 1918, declared an intention to revoke and thereby revoked the will of 
Oct. 24, 1915. By way of counter-claim they said that the deceased died intestate 
without child or parent and leaving them his next-of-kin, and they accordingly 
claimed that the court should pronounce against the will of Oct. 24, 1915, and grant 
to them, or one of them, of letters of administration to the estate of the deceased. 
The plaintiff denied that the paper writing of Jan. 9, 1918, was in the nature of a 
testamentary disposition and that the deceased ever intended that it should be of 
a testamentary nature or should have any operation or effect; and further denied 


that the deceased died intestate. 7S i 
It was contended by the plaintiff that there was nothing in the paper writing 
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of Jan. 9, 1918, which was a revocation of the will under the Wills Act, 1837, and 
the question was whether the will of a soldier could be revoked in any way other 
than one of the ways set out in that Act. Barinacne, J., sitting at the Birmingham 
Summer Assize Court, decided in favour of the defendants on the ground that the 
will of Oct. 24, 1915, had been effectively revoked by the paper writing on Jan. 9, 
1918. 

The plaintiff appealed on the grounds that there was no evidence to support the 
finding of the learned judge pronouncing against the force and validity of the will 
of Oct. 24, 1915; that the learned judge was wrong in law in holding that a soldier's 
will could be effectively revoked by destruction by a third person in the absence of 
the testator; and that the will was not destroyed with the intention by the testator 
to revoke the same. 

The Wills Act, 1837, provides : 

‘Section 9. No will shall be valid unless it shall be in writing, and executed 
in manner hereinafter mentioned; (that is to say), it shall be signed at the foot 
or end thereof by the testator, or by some other person in his presence and by 
his direction; and such signature shall be made or acknowledged by the testator 
in the presence of two or more witnesses present at the same time, and such 
witnesses shall attest and shall subscribe the will in the presence of the 
testator, but no form of attestation shall be necessary. 

“Section 11. Provided always,...that any soldier being in actual military 
service, or any mariner or seaman being at sea, may dispose of his personal 
estate as he might have done before the making of this Act. 

“Section 20. No will or codicil, or any part thereof, shall be revoked other- 
wise than as aforesaid, or by another will or codicil executed in manner herein- 
before required, or by some writing declaring an intention to revoke the same 
and executed in the manner in which a will is hereinbefore required to be 
executed, or by the burning, tearing, or otherwise destroying the same by the 
testator, or by some person in his presence and by his direction, with the inten- 
tion of revoking the same.”’ 


W. J. Gandy (D. Cotes-Preedy with him) for the plaintiff. 
E. W. Cave for the defendants. 


LORD STERNDALE, M.R.—There can be no question as to the intention of 
the testator to revoke his bequest to the plaintiff. Among the documents in his 
possession at his death there was found what is said to be a copy of his will signed 
by him, but attested by one witness only. It was argued that the fact that he 
kept that document showed an intention not to revoke it. I do not think that is 
so. Many people keep copies of documents without intending to set them up. It 
is said, however, that this is not a valid revocation of the will. Obviously it would 
be a great injustice if the plaintiff were to take the property, but I hope that that 
fact does not influence me to strain the Act of Parliament against her. The real 
question turns on the construction of s. 20 of the Wills Act, 1837, but it is neces- 
sary to look at some of the earlier sections, beginning with s. 9. [His Lordship 
read ss. 9, 11, 18, 19, and 20.] The will could not have been burnt in the testator’s 
presence, because it was in England when he was in Africa. It is said, however, 
that there is no valid revocation here because by s. 20 a soldier’s will cannot be 
revoked, though it can be made without the formalities required—i.e., by another 
will or codicil or by a document executed with the same formalities as a will in 
accordance with the Act. This appears to me to be an absurd result, but, how- 
ever absurd it is, effect must be given to it if that result arises from the Act. I do 
not think, however, that it requires any straining of the language of the Act of 
Parliament to arrive at an opposite conclusion. It is quite clear that, apart from 
the Wills Act, a soldier could at common law make or revoke his will without any 
formality. Is this letter of Jan. 9, 1918. a “writing executed .. ' 
“eodicil or another will’’ within s, 209 
previous will, and I think 





be.” “hgh 
. &¢c., or is it a 
The word ‘‘revocation’’ postulates a 
the words of the section must mean executed in the 


I 


C.A.] In the Estate of GOSSAGE (Lorp Stregnpave, M.R.) 109 


A manner in which a will is hereinbefore required to be executed, for the execution 


of the will which it is intended to revoke. If one reads ss. 9 and 11 together, no 
formalities are required for the execution of a soldier's will, but soldiers are allowed 
to dispose of their personal estate as they might have done before the Act—i.e., as 
they might have done before the Statute of Frauds. If that be the correct view, 
then it seems to me that the document of Jan. 19, 1918, is a writing sufficient to 
declare an intention to revoke the will, if it is executed in the manner required by 
the Act with regard to that particular will. In the case of a civilian’s will certain 
formalities are required; in that of a soldier's will no formalities at all are necessary, 
and therefore upon the interpretation of the Act no formalities are required to 
revoke a soldier’s will. In my opinion, there was here a valid revocation, and the 
appeal must be dismissed. 


WARRINGTON, L.J.—I agree. I think there are more ways than one of 
approving the judgment of Bartuacue, J., but I prefer the ground taken by the 
Master of the Rolls—that is, by comparing s. 20 of the Wills Act, 1837, with 
ss. 9 and 11. The disposition of personal estate, being in a statute relating to 
wills, must mean a testamentary disposition of personal estate. Of course no 


._ formalities were attached to a disposition of personal estate by a soldier before 


this Act, but he had to do something in the way of a testamentary disposition. 
Turning to s. 20, in my judgment the words ‘‘in manner which. . . hereinbefore”’ 
must be read in reference to the particular will with which you are dealing. If the 
will is that of an ordinary person, one looks at s. 9; if of a soldier, one looks at 
s. 11 and the requirements thereof, and one finds those requirements are those 
which were in existence before the passing of the Act. If, therefore, the docu- 
ment expressing an intention to revoke a previous will satisfies the requirements 
before the passing of the Act, then it satisfies the Act itself. There is no question 
that this document declares an intention to revoke. The writer had not ‘‘can- 
celled’’ the will in a physical sense, but he meant that he had determined it, and 
he believed that it was revoked. That is, in my opinion, enough to support the 
judgment of Bamuacue, J., and to dispose of this appeal. 


YOUNGER, L.J.—There can be no question in this case but that the testator 
did intend when he wrote the letter of Jan. 9, 1918, to revoke the will in favour 
of the present plaintiff by reason of the fact that their engagement had been broken 
off by him. There can equally be no doubt that prior to the Wills Act, 1837, such 
revocation would have been complete. The power of revocation is merely another 
aspect of the power of disposition. The privileges as to wills conferred on soldiers 
and sailors on active service were all of them privileges relating to the formalities 
of execution of wills, and did not extend to questions of testamentary capacity. 
The statement of Str Francis Jeune, P., in In the Goods of Hiscock (1) is still 
mainly correct. That s. 11 of the Act now has a wider effect results from the 
declaratory enactment contained in s. 1 of the Wills (Soldiers and Sailors) Act, 
1918. 

That being so, it seems to me, as it does to my Lord and the lord justice, that 
we can say that it is not required for the revocation of a soldier's will that there 
should be the formalities necessary to revoke the will of a civilian. Nothing more 
is required by s. 11. ve 
Appeal dismissed. 

Solicitors: Foster, Grave ¢& Co., for Philip Baker & Co., Birmingham; E. H. 
Davies & Co., for Hooper, Ryland & Boddington, Birmingham. 

[Reported by E. A. Scrarcutey, Esq., Barrister-at-Law.] 
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CELIA (OWNERS) v. VOLTURNO (OWNERS) 


[Hous or Lorps (Lord Buckmaster, Lord Sumner, Lord Parmoor, Lord Wren- 
bury and Lord Carson), June 21, 23, July 28, 1921] 


[Reported [1921] 2 A.C. 544; 90 L.J.P. 885; 126 L.T. 1; 
37 T.L.R. 969; 15 Asp.M.L.C. 874; 27 Com. Cas. 46] 


Money—Foreign currency—Rate of exchange—Date of conversion—Collision at 
sea—Damages for detention of ship for repair—Proof in foreign currency. 

In an action of negligence causing collision with and damage to a ship and 
consequent loss of hire during her detention for repairs, the damages for such 
detention were proved in a foreign currency. 

Held: the amount of a loss consequent on a tortious act fell to be determined 
as at the date when it was suffered, and, therefore, the damages should be 
converted into sterling at the rate of exchange prevailing on the date of the 
conclusion of the detention when the right to compensation was complete, and 
not on the date when judgment assessing the damages was delivered. 

Per Lorp Sumner: If there had been prospective or continuing damage the 
matter would have been more complicated, but I do not think that the principle 
would have been affected. 

Decision of Court of Appeal, [1920] P. 447, affirmed. 

Notes. Applied: Re British American Continental Bank, Goldzieher and Penso’s 
Claim, [1922] All E.R.Rep. 219. Considered: Re British American Continental 
Bank, Credit General Liégeois’ Claim, [1922] 2 Ch. 589. Applied: The Baarn, 
[1933] P. 251; Re United Railways of The Havana and Regla Warehouses, Ltd., 
[1960] 2 All E.R. 332. Considered: Graumann v. Treitel, [1940] 2 All E.R. 188; 
Madeleine Vionnet et Cie v. Wills, [1939] 4 All E.R. 186; Re Rickett, Ex parte 
Insecticide Activated Products, Ltd. v. Official Receiver, [1949] 1 All E.R. 787. 
Referred to: Re British American Continental Bank, Lisser and Rosenkranz’s 
Claim, [1923] All E.R.Rep. 52; Re Chesterman’s Trusts, Mott v. Browning, [1923] 
All E.R.Rep. 705; Ellis’ Trustee v. Dixon Johnson, [1924] 2 Ch. 451; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1981), 47 T.L.R. 359; Syndic in Bankruptcy 
of Salim Nasrallah Khoury v. Khayat, [1943] A.C. 507; Mehmet Dogan Bey v. 
Abdeni & Co., [1951] 2 All E.R. 162; Cummings v. London Bullion Co., [1952] 
1 All E.R. 383; Strand Electric and Engineering Co. v. Brisford Entertainments, 
Ltd., [1952] 1 All E.R. 796. 

As to the conversion into sterling of damages assessed in foreign currency, see 
11 Hatssury’s Laws (3rd Edn.) 806-808; and for cases see 17 Dicrst (Repl.) 173- 
175. As to right to recover cost of repairs to a ship after collision, see 30 Hats- 
BuRY's Laws (2nd Edn.) 858-863, and cases there cited. 

Cases referred to: 

(1) Di Ferdinando v. Simon, Smits & Co., Ltd., [1920] 2 K.B. 704; 124 L.T. 117; 
affirmed, [1920] 3 K.B. 409; 89 L.J.K.B. 1039; 124 L.T. 117; 36 T.L.R. 
797; 25 Com. Cas. 87, C.A.; 35 Digest 175, 52. 

(2) Joyner v. Weeks, [1891] 2 Q.B. 31; 60 L.J.Q.B. 510; 65 L.T. 16; 55 J.P. 725; 
39 W.R. 583; 7 T.L.R. 509, C.A.; 81 Digest (Repl.) 373, 5042. 

(3) Scott v. Bevan (1831), 2 B. & Ad. 78; 9 L.J.0.S.K.B. 152; 109 E.R. 1078; 
35 Digest 174, 44. 

(4) melted v. Duhamel (1838), 2 Moo.P.C. 212; 12 E.R. 984, P.C.; 35 Digest 

(0, 56. 

(5) Cash v. Kennion (1805), 11 Ves. 314; 32 E.R. 1109, L.C.; 35 Digest 178, 35. 

(6) Te Son, [1898] 1 Ch. 581; 67 L.J.Ch. 304; 78 L.T. 482; 

ls /.Ki. 498; 14 T.L.R. 312; 42 Sol. Jo. 418, C.A.; 35 Digest 176, 57. 

(7) Kirsch & Co. v. Allen, Harding & Co., Ltd., [1919] W.N. 801; 122 L.T. 159: 

Hs ae 59: on appeal (1920), 89 L.J.K.B. 265; 123 L.T. 105; 386 TLR. 
“49; 20 Com. Cas. 174, C.A.; 35 Digest 174, 49. 
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A (8) Barry v. Van den Hurk, [1920] 2 K.B. 709; 89 L.J.K.B. 899; 128 L.'T. 719; 
36 T.L.R. 663; 64 Sol. Jo. 602; 35 Digest 175, 50. j 
(9) Lebeaupin v. R. Crispin & Co., [1920] 2 K.B. 714; 89 L.J.K.B. 1024; 124 
ae 124; 36 T.L.R. 739; 64 Sol. Jo. 652; 25 Com. Cas. 335; 85 Digest 175, 
(10) Marburg v. Marburg (1866), 26 Maryland, 8. 
B (11) The Argentino (1888), 13 P.D. 191; 58 L.J.P. 1; 59 L.T. 914; 87 W.R. 210; 
6 Asp.M.L.C. 348, C.A.; 17 Digest (Repl.) 80, 27. 
(12) Pilkington v. Comrs. for Claims on France (1821), 2 Knapp, 7. 
(13) Delegal v. Naylor (1831), 7 Bing. 460; 5 Moo. & P. 443; 9 L.J.0.S.C.P. 167; 
131 E.R. 178; 85 Digest 174, 43. 


C Appeal by the plaintiffs, the owners of the steamship Celia, from an order of the 
Court of Appeal dismissing their appeal from a decree of Hixu, J., on a motion in 
objection to the registrar's report in an action of damage by collision. 

The collision took place in the Mediterranean Sea on Dec. 17, 1917, between 
the steamship Celia and the steamship Volturno, an Italian ship belonging to the 
respondents. Both vessels were equally to blame for the collision and both were 

D damaged. The cross-claims for damages were referred to the registrar for assess- 

_ ment, but were subsequently agreed and no reference was held. Subsequently a 
difference arose as to the date at which the rate of exchange allowed to the owners 
of the Volturno for loss by detention during repairs, should be taken, damages for 
that loss having been proved in Italian lire, and that point was submitted to the 
registrar. Hriu, J., on an appeal from the registrar, following the decision of the 

E Court of Appeal in Di Ferdinando v. Simon, Smits & Co., Ltd. (1), held that 
the respondents’ claim for detention must be assessed with reference to the rate of 
exchange prevailing at the actual period of detention, and he, therefore, allowed 
the appeal with costs. The Court of Appeal (Lorp Srernpate, M.R., and Arkin 
and Youncer, L.JJ.) affirmed that decision, holding that the case was covered by 
the decision of the Court of Appeal (Bankes, Warrinaron and Scrurron, L.JJ.) 

F in Di Ferdinando’s Case (1). 


Raeburn, K.C., and G. P. Langton for the appellants. 
Sir John Simon, K.C., Bateson, K.C., and Balloch for the respondents. 


The House took time for consideration. 
July 28. The following opinions were read. 


G LORD BUCKMASTER.—On Dec. 17, 1917, a collision occurred in the Mediter- 
ranean between the steamship Celia, which belongs to the appellants, and the 
Italian steamship Volturno, which is the property of the respondents. The dispute 
as to liability for the collision was determined in this country in an action before 
Hitt, J., who decided, on July 22, 1919, that both vessels were to blame and 
referred the question of damages to the registrar. The cross-claims for damages 

H were agreed between the parties. The claim of the owners of the Volturno included 
one for loss due to the fact that the vessel was under hire to the Italian Ministry 
of Marine at all material dates, and that in consequence of her detention for the 
necessary repairs from Dec. 25 to 30, 1917, at Gibraltar, and Jan. 24 to Feb. 18, 
1918, at Newport, deductions for her hire were made amounting in all to 304,418 
lire. That the Volturno is entitled to damages under this head is admitted. But 

I the question is, at what date ought the rate of exchange to be fixed, in order that 
those damages which were originally assessed in lire should be converted into 
sterling. The registrar held that the date at which the damage was assessed was 
the correct date, but Hmu, J., decided that the time when the actual loss for each 
detention was incurred was the correct period, and this view has been confirmed 
by the Court of Appeal. It is suggested that special considerations may apply in 
regard to the particular circumstances in which this matter arises for determina- 
tion, but I cannot see that any of these circumstances take this case out of the 
general rule and it is the nature of that general rule which your Lordships are 
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“ 


asked to consider and determine. There are only two possible dates put forward 
as the dates upon which the conversion can be made. The one is the date when 
the actual loss was incurred and the other the date when the judgment assessing 
it was delivered. The suggestion that it might be the date of the writ was incap- 
able of being supported and has not been argued. For the purpose of determining 
which of these two periods is correct it is essential to examine what it is that the 
judgment effects. ae 

It is argued on behalf of the appellants that it should be considered as divided 
into two parts, the one declaratory of liability determined in lire and fixed at the 
date when the damage was incurred and the other as a matter of mere machinery 
converting the lire into sterling at the date of the judgment. That, to my mind, 
is not the true function and purpose of the judgment. A judgment, whether for 
breach of contract or for tort, where, as in this case, the damage is not continuing, 
does not proceed by determining what is the sum which, without regarding other 
circumstances, would at the time of the hearing afford compensation for the loss, 
but what was the loss actually proved to have been incurred either at the time of 
the breach or in consequence of the wrong. With regard to an ordinary claim for 
breach of contract this is plain. Assuming that the breach complained of was 
the non-delivery of goods according to contract, the measure of damage is the loss 
sustained at the time of the breach measured by the difference between the con- 
tract price and the market price of the goods at that date. As was stated by 
Wricut, J., in Joyner v. Weeks (2) ({1891] 2 Q.B. at p. 33): 


‘“Many cases may be put in which it is plainly immaterial that at the com- 
mencement of an action for a breach of contract the plaintiff is, in fact, no 
worse off than he would have been if the contract had been performed.”’ 


As an instance of this proposition, he gives the alteration of market values. By 
the same process of reasoning a person who has committed a breach cannot have 
his liability increased by such a cause. Similar considerations apply to an action 
for tort. In cases where, as in the present, the damage is fixed and definite, and 
due to conditions determined at a particular date, the amount of damage is assessed 
by reference to the then existing circumstances, and subsequent changes would 
not affect the result. If these damages be assessed in a foreign currency the 
judgment here, which must be expressed in sterling, must be based on the amount 
required to convert this currency into sterling at the date when the measure was 
properly made, and the subsequent fluctuation of exchange, one way or the other, 
ought not to be taken into account. 

There is little authority upon the actual question until recent times, a circum- 
stance due, no doubt, to the fact that fluctuations of currency did not formerly 
oceur with the violent oscillations by which they have been marked in recent years. 
One of the earliest authorities is Scott v. Bevan (3). In that case judgment had 
been recovered in Jamaica for the sum of £1,554 16s. 8d., current money of the 
island of Jamaica, and proceedings were taken here upon the judgment, the only 
question being whether the judgment should be converted into English currency, 
£100 sterling being the equivalent of £140 currency of Jamaica, or whether it 
should be taken at par, and it was decided that it ought to be estimated at the 
rate of exchange at the time of the judgment in Jamaica. The real question raised 
here does not appear to have been considered by the court, a significant fact when 
it is remembered that Lorp TENTERDEN was the presiding judge. In Bertram v. 
Duhamel (4) the point was not elaborately argued, and the quotation in the judg- 
ment, 2 Moo.P.C.C. at p. 217, is from the opinion of Lorp Epon in Cash vy. 
Kennion (5), but this is not sufficiently explicit to afford real assistance. 

The next case is of greater importance. It is Manners v. Pearson & Son (6). In 
that case an action was brought claiming an account of moneys due under a contract 
which provided for payment in Mexican dollars. Judgment in the action, declaring 
the plaintiff to be entitled to an account, was delivered on Nov. 4, 1897, and the 
defendant in fact delivered an account on Nov. 18 of the same year, showing that 
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a balance was due to the plaintiff in Mexican dollars on Oct. 31, 1896. The ques- 
tion that arose was the date on which conversion from Mexican dollars into English 
sterling should take place. The plaintiff at first suggested that each sum of money 
should be converted into sterling at the date when it was shown to be due in the 
account, but he appears to have been willing to accept Oct. 81, 1896, the date when 
the balance of the amount was shown to be due, while the defendants contended 
that the proper date was Nov. 13, 1897, when the account was delivered. It is at 
least remarkable that the actual date of the judgment was not suggested as the 
critical moment. The court held (VauaHan Wriuiams, L.J., dissenting) that the 
right date was Nov. 13, 1897. The foundation of the judgment depends entirely 
upon the fact that the claim was a claim for account, and it appears to proceed upon 
the principle that the account was the real cause of action. Lrinpuey, L.J., says: 


“To substitute English for Mexican dollars every time a payment ought to 
have been made is not to take an account of what is due under the contract, but 
to give damages for every breach of it which the plaintiffs can prove that the 
defendants committed, which is a totally different matter.”’ 


Riapy, L.J., says: 


“the plaintiff’s argument proceeds upon an entire misapprehension of the nature 
of an action for account in equity, which is an action for the balance found due 
on the taking of the account and not for the several items to be included in it.’’ 


He then says that the account 


‘‘was not delivered until Nov. 18, 1897, and even if accepted on that date, could 
not have formed a basis of an order at an earlier period.”’ 


This judgment clearly does not proceed upon the view that the date of the judgment 
is the correct date for conversion, but rather upon the ground that the judgment 
is a judgment for something which is found due on taking the account, and that 
it is at the date when the account has been taken or delivered that the true liability 
is disclosed. In other words the balance of the account is treated as the foundation 
of the claim for judgment, and it is at that date that the conversion is to be made. 
I am not prepared in the absence of argument to accept this view as correct, but 
it is not essential to determine it in the present case. It is sufficient to say that 
the judgment certainly did not proceed upon the ground for which the appellants 
now contend. VavucHan Wiu1aMs, L.J., on the other hand, states in clear lan- 
guage the principle which the respondents say is correct. He says: 


“Tt seems plain that this mode of computing the value of foreign currency 
in English sterling and thus converting the one currency into the other is based 
upon damage for the breach of contract to deliver the commodity bargained 
for at the appointed time and place; and, if this is so, it follows that the date 
as of which that value must be ascertained is the date of the breach, and not 
the date of the judgment.”’ 


He adds: 
“T see no reason why different rules should be applied in the case where the 
form of action is, as in this case, an action for an account.’’ 


He thought, therefore, that conversion should take place in respect of each item as 
it was shown to be due, but, as the plaintiff was willing to accept Oct. 31, 1896, he 
also accepted that date as correct. With the principle as he enunciates it I am 
in entire agreement, and I do not think that there is any expression in the judg- 
ment of the other learned lords justices to show that they disagreed. Their judg- 
ment depended, as I have shown, on their view as to the proper application of this 
principle to the circumstances of the action. 

The final authorities upon this matter are fortunately far from ambiguous. 
Rocue, J., in Kirsch & Co. v. Allen, Harding & Co. (7) decided that the rate of 
exchange should be taken as at date of payment. It is a little difficult to ascertain 
what is exactly meant by that phrase, but it is not necessary to examine it further, 
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for, in a later decision of Di Ferdinando v. Simon, Smits & Co. (1), which was an 
action for breach of contract to carry goods from London to Italy and for conversion, 
Rocue, J., held that the proper measure of damages was the value of the goods at 
the date when they should have arrived in Italy. He found the value in Italian 
lire and converted the sum into English currency at the rate of exchange on that 
date. This judgment was upheld by the Court of Appeal. Bamnacue, J., in Barry 
v. Van den Hurk (8), also fixed the date for conversion as the date when the 
damages were properly measured, and McCarprg, J., in Lebeaupin v. R. Crispin 
(9), decided the same thing. ys i 

There is, consequently, a very formidable body of opinion in recent decisions 
against the appellants’ contention, and the only authority to which they can refer 
in their support is an American decision in Marburg v. Marburg (10) decided in 
1866. There does not appear to have been any consideration of the question in 
the Supreme Court of the United States, and their Lordships are deprived of the 
assistance which would have been afforded had the matter been the subject of 
argument before that tribunal. The principle underlying the decision in the Mary- 
land case appears largely to be due to the consideration of text-books on interna- 
tional law. In one sense the case undoubtedly affects international matters, but it 
does not necessarily follow that it involves consideration of international law. The 
real question must depend upon the true effect of a judgment in one country relating 
to damages that are measured in terms of a foreign currency, and in this inter- 
national relationships do not necessarily enter. Disputes similar to that in the 
present case could easily arise between two British subjects out of a purely British 
contract. Where the measure of damages was originally expressed in terms of a 
foreign currency in such a case, the English court could and ought to measure the 
damages at the proper date, and then at that date convert the foreign exchange into 
English currency. There can be no difference in the principle when one of the 
litigants is not a British subject. For these reasons I think this appeal should 
fail, and should be dismissed with costs. 


LORD SUMNER.—A good deal of the effect of the appellants’ plausible and 
ingenious argument is due to two fallacious suggestions, which have crept into and 
colour the whole of it. The first is that this is in substance a claim by the owners 
of the Volturno for a sum contractually due from the owners of the Celia in lire, 
and the other that, as they have elected to recover it here and not in Italy, the 
judgment recovered here is merely an attempt to put them in the same position 
as if a contract had been enforced in Italy. 

The collision oceurred on the high seas, and, subject to proof that the Celia was 
to blame, she became forthwith liable for the consequences. I may pass over the 
fact that the Volturno was also to blame as not for this purpose affecting the matter. 
The right to compensation was complete then and there, though it might take time 
to discover all the consequences and to establish the extent of the mischief. That 
compensation was not recoverable in any particular currency, and, although for 
convenience of proof it would be severable into divers heads and items, it would 
be one gross sum, recoverable once for all. If there had been prospective or con- 
tinuing damage the matter would have been more complicated, but I do not think 
that the principle would have been affected. The currency in which judgment 
would be given would depend upon the place in which the plaintiffs might find 
the defendants’ ship so as to arrest her in proceedings in rem, or might succeed in 
serving process on the defendants themselves as the commencement of proceedings 
in personam. The essential thing to remember, which the appellants somewhat 
ignored, is that the sum in question here is only an item in a general claim for 
damages for a wrong done at sea, which was the subject of compensation just as 
naturally in British as in Italian currency. The deduction of hire for the Volturno. 
which the Italian Ministry of Marine made from the sums payable by them to her 
owners under the charter, is, therefore, for the purposes of this case, mere evidence 
of damage inflicted on them by the collision. Though proved in a different way 
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from the physical damage to the ship, it is on the same footing, for it measures 
their loss suffered by having the ship laid up, just as their repair bills measure 
their loss suffered by having her side stove in. If the question of damage had not 
been simplified by an agreement between the parties, and if all the damages had 
gone to the registrar and merchants for assessment together, no one would have 
thought of raising any questions of the rate of exchange as at the date of the 
judgment. The cost of the temporary repairs incurred at Gibraltar would, I 
suppose, have been proved in sterling; if they had been done at Marseilles or Cadiz, 
they would have been proved in francs or in pesetas, just as the repairs at New- 
port News would have been proved in dollars, and in each case these currencies 
would have been converted into sterling as at the date when liability for the several 
outlays accrued, because when the damage is proved by the actual cost of repairing 
it, conversion of that cost forthwith into the currency with which the High Court 
deals, is simply the process of completing that proof. When the owners of the 
Volturno came to their next item, namely, the money value of the use of the ship, 
of which the damage suffered in collision deprived them, why should any different 
rule as to exchange be applied? The charter furnished very precise evidence of 
the then value of the ship in use day by day, but it was evidence only and was 
not conclusive : The Argentino (11), per Bowen, L.J., 13 P.D. at pp. 202, 203. The 
owners of the Celia would have been at liberty to challenge it, if they could, and, if 
there had been no charter, the Italian owners might have shown what employment 
in Greece or in Norway could have been got, and so have measured their loss in 
drachmas or in kroner instead of in lire. If the damage was such as need not be 
repaired at all, the whole loss might have been measured by the immediate deprecia- 
tion of the ship in consequence of the collision, for the Volturno’s owners would 
not be bound to repair her merely for the benefit of the owners of the Celia. In 
that case there would either be no question of exchange, if the evidence of sound 
and damaged values could be given in sterling, or, if there was any conversion 
into sterling, it would have been calculated at the rate current at the time of the 
collision. I am quite unable to understand why the owners of the Volturno should 
be subjected to any different rule merely because they have had the good sense to 
eliminate all questions that could be agreed, and to present in the most naked 
form the one question as to which the parties were in difference. All that was 
agreed was the number of lire actually deducted by the Italian Ministry of Marine 
during the period when the Volturno was off hire, with the dates and the com- 
mencement and ending of those periods. Whether any adjustment was made for 
the expenses of running the ship while earning hire which would be saved while 
she was off hire does not appear. I do not gather that anything in the agreement 
was meant to vary any of the rights of the parties. 

The appellants, however, completed their argument by saying that the court, 
having ascertained how many lire the collision cost the owners of the Volturno in 
respect of detention terminated its judicial functions at that point, and thereafter 
in bringing into the judgment a certain amount of sterling to correspond with that 
finding, was merely making its decision available to the judgment creditors as the 
best way in which they could be assisted by an English court to get the lire to 
which they were really entitled. I think this, again, is a fallacy. For the purposes 
of a collision action it is the judgment that is the final judicial act, and it is the 
judgment that is the decision of the court. The agreed numbers of lire are only 
part of the foreign language in which the court is informed of the damage sustained, 
and, like the rest of the foreign evidence, must be translated into English. Being 
a part of the description and definition of the damage, this evidence as to lire 
must be understood with reference to the time when the damage accrues which 
it is used to describe. The matter may be tested in this way. Suppose that, as 
an incident of the collision, some seamen belonging to the Celia had taken posses- 
sion on behalf of her owners of a parcel of Italian currency notes, the property 
of the owners of the Volturno, and that the former had received and kept it. The 
owners of the Volturno could have claimed damages for conversion of the notes or 
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their return with damages for their detention, as they chose. In the first case, the 
value of the notes would be taken and exchanged into sterling as at the date of 
the conversion, and as the foundation of the damages in the second case the same 
date would have been taken. Why should damage to the ship and her owners by 
collision be measured otherwise? ; 

No authority was forthcoming which really supported the appellants” proposi- 
tions. There have been, during the past one hundred years, several English cases, 
in which these propositions might, and, indeed, ought to have been applied, if 
they are sound, yet very learned judges proved to be unconscious of their existence. 
The best example is Scott v. Bevan (3). The case in the Court of Appeal in 1898 
(Manners v. Pearson (6)) really negatives them. On the other hand, considerable 
support for the view which I-have ventured to express above is to be found in the 
judgment of the Privy Council in Pilkington v. Comrs. for Claims on France (12), 
which was pronounced by Srr WrituiaAm Grant, M.R. Referring to acts of the 
French revolutionary government, whereby between 1793 and 1796 debts due by 
French subjects to British subjects and payable in France had been sequestrated, 
and to subsequent arrangements by treaty between England and France, under 
which compensation was to be made by France in respect of these acts as for un- 
justifiable confiscation and funds were deposited with commissioners for that pur- 
pose, he is reported as having said (2 Knapp at p. 19): 


‘“‘we think this has no analogy to the case of creditor and debtor. There is a 
wrong act done by the French government; then they are to undo that wrong 
act, and to put the party into the same situation as if they never had done 
it. . . . The republic themselves, in effect, confess that no such decree ought to 
have been made. ... Therefore it is not merely the case of a debtor paying a 
debt at the day it falls due, but it is the case of a wrongdoer who must undo, 
and completely undo, the wrongful act he has done, and, if he received the 
assignats at the value of 50d., he does not make compensation by returning 
an assignat, which is only worth 20d.; he must make up the difference between 
the value of the assignat at the different periods.”’ 


It is true that these observations are stated to be not strictly necessary to the 
decision (ibid., p. 21) and that Dr. Knapp prints his report from notes by another 
hand, but I think these circumstances detract but little from the authority of the 
passage quoted. 

As to Marburg v. Marburg (10), it is a case of a breach of contract to pay abroad 
a sum of money, which was the price of goods sold and delivered. It purports to 
follow Scott v. Bevan (8), and has no reference to damages for a wrong not arising 
out of a contract. Even so, there has been at different times much discussion in 
the United States as to the true rules governing such actions: Story, ConFiictT oF 
Laws (8th Edn.), ss. 8308-315; Sipcwickx on Damaces (9th Edn.), s. 274; but I 
think the question need not be pursued, as all such cases turn upon contractual 
obligations for payment of fixed or calculable sums in a foreign place and in the 
local currency, which have been put in suit in the courts of the United States. 
For the same reason, while not intending to intimate any criticism upon it, I have 
not troubled your Lordships with any examination of the judgment in Di Ferdinando 
v. Simon, Smits € Co., Ltd. (1) in the Court of Appeal. Delegal v. Naylor (13) 
might seem at first sight to be in point for the appellants, for it began with a claim 
in trover for a parcel of local currency notes seized in Lima, but subsequently an 
agreement was made with the wrongdoers to give up the notes or pay their value 
as found by the officer of the court, and, the notes having been lost at sea, the 
question came before the court in the form of an application for directions as to 
the course he was to take under this agreement. I think that in substance the 
direction given was to find what it would cost to get notes of an equal face value 
in Lima, where they must be presumed to be worth what they appeared to be 
worth, and in any case it appears not to advance the present appellants’ argument. 

Finally it was urged that exchanging lire with Sterling at the date of the judg- 
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ment was the best way of eliminating speculative elements, and had the advantage 
of ensuring that in no case would a judgment creditor get more than the exact sum 
to which he was entitled. Fluctuations in foreign exchanges inevitably introduce a 
speculative element into all transactions and affairs, and unless the parties them- 
selves have provided for this by some contract, the law must apply the same prin- 
ciples as if they had remained stable. Waiting to convert the currency till the 
date of judgment only adds the uncertainty of exchange to the uncertainty of the 
law's delays. The result may favour one side or the other, and there is no answer 
to this except that already discussed—namely, that the claimant's right is ex- 
clusively a right to lire, and would result in a judgment for lire, if only an English 
court was, so to speak, competent to express itself in Italian. This is a mere 
assumption. After all the court is an English court and in theory decides the right 
as at the time when it arises, and does so in plain English. I, therefore, think 
that this argument also fails, and that the appeal should be dismissed. 


LORD PARMOOR.—The relevant facts may be shortly stated. On Dee. 17, 
1917, there was a collision in the Mediterranean between the steamship Celia and 
the steamship Volturno. Both vessels have been held equally to blame for the 
collision. The Volturno was temporarily repaired at Gibraltar, causing a detention 
of the ship from Dec. 25 to 30, 1917, and permanently repaired at Newport, causing 
a detention of the ship from Jan. 24 to Feb. 18, 1918. The Volturno was on charter 
to the Italian government, and the vessel was off hire during each period of repair. 
The loss to the respondents from loss of hire during temporary repairs was agreed 
at lire 47,372.32, and during permanent repairs at lire 257,046.40, but a difference 
arose as to the date at which the rate of exchange for Italian lire should be taken, 
in order to ascertain the amount to be paid in English currency. The question for 
decision is, whether in calculating the amount which the respondents are entitled 
to recover from the appellants in respect of damages for the loss of hire of their 
vessel, the rate of exchange should be taken as that ruling when the loss was 
incurred or as that ruling when the assessment of damage was ascertained ? 

The answer to this question depends, not on any technical rule of English pro- 
cedure but on the principle of insuring to the injured party, as far as possible, 
the full measure of compensation to which he is entitled. The argument on behalf 
of the appellants is that, in an action of tort, damages are not ascertained until 
they have been assessed, and that if, in the interval between the tortious act which 
has occasioned the damage and the ascertainment of its amount there has been 
an alteration in the rate of exchange, the party injured will, instead of receiving 
the amount due to him as compensation, receive a greater or less amount, depen- 
dent on whether the rate of exchange has fluctuated favourably or adversely to his 
interest. I think that there would be no answer to this argument if the probable 
fluctuations in the rate of exchange between the date at which the loss is suffered 
and that at which the amount of damage is ascertained are a relevant factor in 
determining what the amount of damages should be. For reasons hereinafter 
stated, there appears to me to be a fallacy in this contention. The argument for 
the respondents is that the amount of loss consequent on a tortious act, such as 
a collision at sea, falls to be determined at the date when it is suffered, that the 
probability of subsequent alterations in the rate of exchange is immaterial, and that 
the risk of alteration in the rate of exchange is one which affects generally the 
financial transactions between the two countries and is in no way connected either 
with the tortious act or with the ascertainment of the amount payable to the injured 
ae opinion, this contention is correct. The probability of the alteration in 
the rate of exchange is not an admissible factor in the ascertainment of the amount 
of damages, both on the ground of remoteness and on the ground that it is a matter 
which affects generally all financial transactions and is in no way connected with 
the tortious act for which the respondents are liable. To prevent misunderstand- 
ing, I desire to add that if the probability of alterations in the rate of exchange 
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ed as a relevant factor in ascertaining the amount of damages, it A 
would be within the discretion of a registrar to fix that rate as at the date of the 
assessment or at such other time as, in his opinion, might be reasonably adopted to 
obtain a fair figure. The necessity for transferring into English money damages 
ascertained in a foreign currency, arises in the fact that the courts of this country 
have no jurisdiction to order payment of money except in English currency. Con- 
siderations which are irrelevant in the ascertainment of the amount of damages are B 
irrelevant in fixing a rate of transfer, and I agree in the judgment of Hm, J., as 
confirmed by the Court of Appeal. In truth, the risk of a subsequent fluctuation 
in the rate of exchange is a risk which the parties themselves respectively incur. 
In its incidence it may, in any particular case, either mitigate or enhance the 
amount which, under a stable condition of exchange, would be payable to the 
injured party, but in itself it cannot affect the ascertainment of damages. Cc 
Of the many cases to which your Lordships were referred, the judgment of the 
Privy Council in Pilkington v. Comrs. for Claims on France (12) is most analogous 
to the present case. The judgment of Srr Wiii1am Grant is based on the finding 
that a wrong act had been done by the French government, and that restoration 
in a debased currency is not restoration for the wrong done, and that, if the wrong- 
doer received the assignats at the value of 50d. he does not make compensation D 
by returning an assignat which is only worth 20d., but that he must make up the 
difference of the assignat at the different periods. If the assignat at the later date 
had been worth more than the value of 50d. I think it would logically follow, on the 
judgment of Sr Wiiu1aM Grant, that the wrongdoer would have made full com- 
pensation by returning such a number of assignats as would have replaced the 
numbers received, assessed at the value of 50d. The other cases cited refer to E 
damages on breach of contract, and not on tort. In the case of contract no doubt 
the parties may agree to make an alteration of exchange subsequent to the breach 
of contract an element in the assessment of damages, but in the absence of any 
such agreement, the same considerations would be applicable whether the action 
is based on tort or on contract. In Di Ferdinando v. Simon, Smits & Co., Ltd. (1), 
in the Court of Appeal, it was pointed out that fluctuations in value subsequent F 
to the date of the breach were irrelevant considerations, on the ground of remote- 
ness, and that, where there is a market, the damages is the market value of goods 
at the time and place where they should have been delivered. I agree with the 
judgment of Scrutron, L.J., and for the reasons given by him. The same view is 
expressed by VaucHan Wiuuiams, L.J., in Manners v. Pearson & Son (5): 


could be regard 


“It seems plain that this mode of computing the value of foreign currency 
in English sterling, and thus converting the one currency into the other, is 
based upon damages for the breach of contract to deliver the commodity bar- 
gained for at the appointed time and place, and, if this is so, it follows that the 
date as of which that value must be ascertained is the date of the breach, and 
not the date of the judgment.”’ H 


In the same case Linpiey, M.R., says that no claim by the plaintiff to damages 
can be supported, and that the judgment and trial of the action limited the right 
of the plaintiff to an account of what is due to him from the defendants. He held 
that the plaintiff was not entitled to have the dollars turned into English money 
until the amount due on taking the whole account was ascertained. It is not 
necessary in this appeal to consider the principles applicable to the taking of an I 
account where no damages are claimed, but I do not think that this case supports 
an argument in favour of the contention of the appellants. In his judgment, 
LinpLtey, M.R., adopts the principle expressed by Lorp Expon in Cash Vv 
Kennion (5): 


“I cannot bring myself to doubt that, where a man agrees to pay £100 in 
London upon Jan. 1 he ought to have that sum there upon that day. If he 
fails in that contract, wherever the creditor sues him, the law of that country 
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ought to give him just as much as he would have had if the contract had been 
performed.’’ 


I will not detain your Lordships by reference to cases which have already been fully 
dealt with. In my opinion, the appeal should be dismissed. 


LORD WRENBURY.—In my opinion this appeal fails. The action is for 
damages for tort. It is not a continuing tort. On Dec. 80, 1917, and Feb. 18, 
1918, the defendants, the owners of the Volturno, were by the plaintiffs’ wrong 
damaged to the amount to 47,372.32 lire in the one case and 257,046.40 in the other 
case, making together 304,418.72 lire. On June 8, 1920, the defendants’ claim 
was agreed, subject to the question of the rate of exchange to be taken in assessing 
the loss. On Dec. 30, 1917, the rate of exchange was 39.90. On Feb. 18, 1918, it 
was 41.30. On June 20, 1920, it was 66.25. The order under appeal has taken 
39.90 and 41.30 as the proper rates of exchange to be taken in measuring in English 
currency the agreed loss of 804,418.72 lire. The appellants say that this is wrong. 

Your Lordships who have preceded me have already reviewed the authorities. It 
is unnecessary for me to do so again; more usefully can I state in my own words 
what I think is the true principle. Assume that a judge is sitting in July to try 
} an action for damages for a tort committed on the preceding Jan. 1. Let me 
express the judgment in the form of a declaration, followed by an adjudication 
upon it. The judgment should, I think, be as follows: Declare that on Jan. 1 the 
plaintiff suffered by reason of the defendant's tort a loss of 300,000 lire. Declare 
that on Jan. 1 the equivalent sum in British currency was, say, £7,500. Adjudge 
that the plaintiff recover against the defendant £7,500. There is no difference of 
principle arising from the fact that the loss is of lire as distinguished from, say, 
cows. If the plaintiff had been damaged by the defendant tortiously depriving 
him of three cows the judgment would be: Declare that on Jan. 1 the plaintiff 
suffered by the defendant’s tort a loss of three cows. Declare that on Jan. 1 the 
plaintiff would have been entitled to go into the market and buy three similar cows 
and charge the defendant with the price. Declare that the cost would have been 
£150. Adjudge that the plaintiff recover from the defendant £150. It would be 
nihil ad rem to say that in July similar cows would have cost in the market £300. 
The defendant is not bound to supply the plaintiff with cows. He is liable to pay 
him damages for having on Jan. 1 deprived him of cows. The plaintiff may be 
going out of farming and may not want cows, or, when judgment is given, he may 
have enough already. The plaintiff is not bound to take cows and the defendant 
is not bound to supply them. The defendant is liable to pay the plaintiff damages, 
that is to say, money to some amount for the loss of the cows; the only question 
is, how much? The answer is, such sum as represents the market value at the 
date of the tort of the goods of which the plaintiff was tortiously deprived. 

The argument to the contrary is that the defendant is bound by pecuniary pay- 
ment to put the plaintiff in a position as good as that in which he stood before the 
tort was committed. That is true, but it is necessary to add that, of which we 
have recently heard so much, in the form of a fourth dimension, namely, the 
consideration of time. The defendant is bound to make such pecuniary payment 
as would put the plaintiff at the date of the tort in as good a position as he would 
have been had there been no tort. If the date taken be that, not of the tort, but 
of the judgment, it is giving the plaintiff, not damages for the tort, but damages 
also for the postponement of the payment of those damages until the date of the 
judgment. If such later damages can be recovered, as under circumstances they 
may be if the defendant improperly postpones payment, they would be recovered 
in the form of interest. They would be damages not for the original tort, but for 
another and a subsequent wrongful act. All the authorities are in favour of this 
view except the decision of Rocue, J., in Kirsch & Co. v. Allen Harding d Co., 
Ltd. (7) and the American decision in Marburg v. Marburg (10). In Di Ferdinando 
vy. Simon, Smits & Co., Ltd. (1), Rocue, J., himself decided in favour of this view, 
preferring it (unless the cases could be distinguished) to his decision in Kirsch & Co. 
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v. Allen, Harding & Co., Ltd. (7). His decision in Di Ferdinando v. Simon, Smits 
« Co., Ltd. (1) was affirmed on appeal. The present case is In substance an appeal 
from Di Ferdinando v. Simon, Smits & Co., Ltd. (1). In my opinion, that case was 
No difference arises by reason of the fact that this is an action of 


well decided. t lon 
There is here no continuing 


tort while that was an action for breach of contract. 
tort. I think this appeal should be dismissed. 


LORD CARSON.—A collision occurred on Dec. 17, 1917, between the Celia and 
the Volturno. At the trial of the action on July 22, 1919, Hi, J., held both 
vessels equally to blame for the collision, and referred the question of damages to 
the Admiralty registrar. The damages, however, were agreed on June 8, 1920, and 
the reference was, therefore, not held. The damages were agreed in lire and the 
question this House has to decide is as to the proper date upon which to calculate 
the rate of exchange in order to fix in English currency for the purpose of entering 
an English judgment the damages payable by the wrongdoer to a foreign claimant. 
The registrar decided that the date of payment, by which I understand him to 
mean the date at which the judgment is entered, is the time at which the rate of 
exchange should be taken. He did so on the authority of a decision of Rocue, J., 
in Kirsch & Co. v. Allen, Harding & Co., Ltd. (7), and he did so treating a decision 
of Baruacue, J., as distinguishable on the ground that such decision arose in a 
ease of breach of contract. Hii, J., reversed the decision of the registrar, holding, 
on the authority of Di Ferdinando v. Simon, Smits & Co., Ltd. (1), and other cases, 
that where the damages are assessed in a foreign currency they must, in entering 
an Knglish judgment, be converted into Knglish money at the rate of exchange 
ruling at the date with reference to which the damages in the foreign currency 
have in law to be assessed. The Court of Appeal simply affirmed this judgment, 
feeling itself bound by the decision in Di Ferdinando v. Simon, Smits & Co., 
Ltd. (1). 

The Volturno was an Italian ship, and was under requisition to the Italian 
Government under a charterparty. By the terms of this charter hire was payable 
in Italian lire. By reason of the collision temporary repairs to the Volturno were 
made at Gibraltar, causing a detention of the ship from Dec. 25 to 80, 1917. 
Permanent repairs were made at Newport News, causing a detention of the ship 
from Jan. 24 to Feb. 18, 1918. The loss of the owners of the Volturno by reason 
of such detention was in respect of the first period, 47,372.32 lire; and in respect 
of the second period, 257,046.40 lire; and these two sums amounting to 304,418.72 
lire, were claimed as damages, and were apparently included in the damages agreed. 
It was contended by the owners of the Volturno that the rate of exchange should 
be taken either at the date of the writ or at the respective dates when the loss by 
detention was suffered, and Hin, J., adopted this latter view. It is to be observed, 
as I will try and show later, that there is very little authority until we come to 
recent decisions which can be held to lay down any rule on this subject, and the 
fact that the respondents put forward alternative dates shows how uncertain the 
law is upon this subject. I would also add that all the cases so far as I know 
relied upon in the judgment of Hitx, J., were cases of breaches of contract, and 
no different rule for damages in contract or tort was suggested in the argument 
before this House. If I am right in the view I have taken of the matter, the 
reasons which impel me to that view will apply a fortiori to breaches of contract. 

The argument for the appellants in support of their contention that the date of 
the entry of the judgment is the proper date to fix the rate of exchange is shortly 
as follows. The foreign litigant has suffered, as is agreed, damages to the extent 
of 800,000 lire. On the principle of restitutio ad integrum, he is paid 800,000 
waa in Taly inetd tn england eudival hag eases cae ee 
steeper Msesibe she — oe As ‘8 - fee amages have referred to 

: \ the bas ecedent date, that affords no 
reason for awarding him either more or less owing to the fluctuations of the exchange 
one way or the other between Italy and England, which only means that the lira 
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will buy more or less English money. The learned counsel for the appellants say 
further that the object, and the sole object, of translating the lire agreed upon into 
English currency is to comply with the requirements of English law—that an 
English judgment for damages must be for a sum of English money in order to 
make the damages accessible by execution to the foreign litigant. This principle, 


they say, would satisfy the dictum of Lorp Expon in Cash v. Kennion (5), where 
he lays down: 


“Tf he fails in that contract, wherever the creditor sues him, the law of that 


country ought to give him just as much as he would have had, if the contract 
had been performed.” 


I will deal shortly with the authorities later. On what principle are we asked 
to enter judgment for the owners of the Volturno for a sum of English money which 
will to-day produce a much larger sum of lire than that which they themselves have 
agreed upon, or if the exchange had gone the other way and the value of the lira 
had appreciated, a sum of English money which would produce less than the 
agreed amount? It is said that the damages must be assessed with reference to 
the actual periods of detention. It is at that time that the owner suffers damage 
‘by loss of use. With that I entirely agree. But when it is added that it follows 
that that is also the date at which the exchange must be taken for the purpose 
of conversion with a view to entering judgment I do not follow the reasoning. 
I assume that in assessing the damages all the necessary adjustments would be 
made and elements of damage considered. It may be that, for instance, in the 
present case the temporary repairs at Gibraltar had to be paid in sterling, and it 
would, of course, follow that the amount of lire which the sterling represented at 
the rate of exchange at that date should form an item in the damage. Similarly, 
if goods had to be bought in the market in England to replace English goods not 
delivered under a contract with a foreigner, the date of such purchase would neces- 
sarily fix the rate of exchange in assessing the damages. But I do not think that 
there is any connection between the fixing of the damages and the rate of exchange 
to be taken in relation to certain items thereof at certain dates, and the rate of 
exchange to be fixed for the purpose of entering judgment. I am, therefore, of 
opinion that the contention of the appellants is well founded and that the true 
rule ought to be that the foreigner should, when the damages as assessed or agreed 
upon are in foreign currency, receive under the judgment neither more nor less 
than that sum, and that the proper date to ascertain this is when the entry of 
judgment is being made for the purpose of making the judgment available. 

It may be said that where the rate of exchange has gone against the lira, the 
delay has prejudiced the applicant. I do not think that can be considered, as 
the rule which has been applied must plainly apply whether the exchange is adverse 
or otherwise. But in any event to assign this as a reason for the rule would be 
in reality to give damages for non-payment, which, except in special circumstances, 
are never awarded in our courts: for instance, see the judgment of Bamnacue, J., 
in Barry v. Van den Hurk (8). In Manners v. Pearson ¢ Son (6), Lrxptey, M.R., 
says ([1898] 1 Ch. at p. 587) : 


“To substitute English money for Mexican dollars any time a payment ought 
to have been made is not to take an account of what is due under the contract, 
but to give damages for any breach of it which the plaintiff can prove that the 
defendant committed, which is a totally different matter.”’ 


I have examined the judgments delivered by the Court of Appeal in Ferdinando v. 
Simon, Smits & Co., Ltd. (1) and also the judgments in Lebeaupin v. R. Crispin (9) 
and in Barry v. Van den Hurk (8), all decided in 1920, but, although they all seem 
to me to lay down and assert the same rule as that upon which Hu, J., following 
some of these judgments, acted, which I have already considered, I do not think 
the learned judges who decided them rest their judgments on any authorities, but 
rather assume that such a rule existed, or ought, as a matter of principle, to exist. 
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ecent authorities to whieh T have referred, which 
seems to me to give us any assistance is Manners v. Pearson € Son (6), from which 
Vavawan Wrens, L., no doubt in that case laid down 
ontended for by the respondents in the present case, but 
he was a dissenting judge, and his judgment cannot be reconciled with the judg. 
ments delivered by the majority of the court, Livpnry and Rrany, Lidd, Although 
that action may have to some extent turned on the form of the action, it is to be 
noted that judgment was given for an account on Deo, 4, 1897; the account was 
delivered on Nov, 18, 1807, showing an amount due to August, 1896, yet upon an - 
application by the plaintif® claiming that tho rate of exchange should be fixed at 
the date when the account showed the amount due, namely, August, 1896, the court 
decided that the rate of exchange should be taken, not as of that date, but as of the 
date of the account under the judgment, vis., Nov, 18, 1807, Oo 
We have not been referred to any rule laid down in any English text-writers, 
but under American law the rule, as I have stated, seems to prevail. SenawicK on 
Danaaws (8th Edn), vol. 1, s. 274, states the rule that, generally speaking, the 
exchange is to be estimated at time of payment, and in support quotes a number 
of American authorities, including Marburg v. Marburg (10), which counsel for the 
respondents admitted was, for what it was worth, an authority in favour of the D 
appellants. Of course, such authorities are not binding in any way upon us, 
but they soem to me to be sound in principle, and the discussion of the question 
in Srony’s Conrurer or Laws (8th Edn), ss. 808-315, leans, I think, to the same 
conclusion. I would refer also to Wrstnaxe’s Private Internationan Law (5th 
Edn.), s. 226, p. 815, where the learned author supports the view I have already 
indicated. I am, therefore, of opinion that the arguments of the counsel for the E 
appellants should prevail, and that the appeal should be allowed. 
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Solicitors: Thomas Cooper & Co.; William A, Crump & Son. 
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CHARLES BURRELL & SONS, LTD. v. SELVAGE 


(Hovse or Lorns (Lord Buckmaster, Lord Sumner, Lord Parmoor, Lord Wren- 
bury and Lord Carson), July, 4, 1921] 


[Reported 90 L.J.K.B. 1840; 126 L.T. 49; 65 Sol. Jo. 734; H 
14 B.W.C.C. 158) 


Workmen's Compensation—Accident—Series of cuts and abrasions on fingers 
extending over a period—Cumulative effect causing blood-poisoning— 
Arthritis—Time of infection not fired—Workmen's Compensation Act, 
1906 (6 Edw. 7, ¢. 58), s. 1 (1). 

The respondent, a young girl, was employed in January, 1918, by the appel- JT 
lants as a finisher of shell adapters. In the course of her employment, she 
sustained cuts and abrasions on her fingers which were usually followed by 
gatherings of pus and resulted in blood poisoning. In April, 1918, she became 
ill and ceased work. It was found that she was suffering from arthritis 
eaused by the poisoning of her fingers, and she became totally incapacitated 
for work. She claimed compensation from the appellants under the Work- 
men’s Compensation Act, 1906. 


Held: the respondent had suffered personal injury by accident within the 








123 
meaning of s. 1 (1) of the Act of 1906, and it was immaterial that the accident 


occurred over a period of time, and, therefore, she was entitled to compensation. 
Decision of the Court of Appeal, [1921] 1 K.B. 355, affirmed. 


H.L.] BURRELL & SONS v. SELVAGE (Lorp BuckMAsTER) 


Notes. The Workmen's Compensation Act, 1906, was repealed by the Work- 
men’s Compensation Act, 1925, itself repealed by the National Insurance (Indus- 
trial Injuries) Act, 1946, which prescribes a system of insurance against injuries 
caused by industrial accidents, but s. 1 (1) of the Act of 1946 provides that the 
insurance shall be ‘‘against personal injury caused . . . by accident arising out of 
and in the course of’’ employment, thus adopting the language of s. 1 (1) of the 
Act of 1906. See also s. 7 (1). 

Distinguished: Williams v. Guest, Keen and Nettlefolds, [1926] 1 K.B. 497. 
Considered: Cole v. London and North Eastern Rail. Co. (1928), 21 B.W.C.C. 87. 
Followed : Fitzsimmons v. Ford Motors Co. (Aero Engines), [1946] 1 All E.R. 429. 
Considered: Roberts v. Dorothea Slate Quarries Co., [1948] 2 All E.R. 201. 
Applied: Pyrah v. Doncaster Corpn., [1949] 1 All E.R. 883. Referred to: 
Ferguson v. Shotts Iron Co. (1927), 20 B.W.C.C. 741; Hughes v. Lancaster Steam 
Coal Collieries, Ltd., [1947] 2 All E.R. 556; Roberts v. Lord Penrhyn (1949), 41 
B.W.C.C. 272. 

As to industrial accidents, see 27 Hatspury’s Laws (8rd Edn.) 802 et seq.; and 
for cases see 34 Dicest 323 et seq. 


Cases referred to: 
(1) Innes (or Grant) v. Kynoch, [1919] A.C. 765; 88 L.J.P.C. 85; 121 L.T. 39; 
35 T.L.R. 392; 63 Sol. Jo. 444; 12 B.W.C.C. 78, H.L.; 34 Digest 827, 2665. 
(2) Brintons, Ltd. v. Turvey, [1905] A.C. 230; 74 L.J.K.B. 474; 92 L.T. 578; 
58 W.R. 641; 21 T.L.R. 444; 49 Bol. Jo. 445; 7 W.C.C. 1, H.L.; 84 
Digest 464, 3799. 


Appeal by the employers from an order of the Court of Appeal (Lorp STERNDALE, 
M.R., Warrincton and Scrutton, L.JJ.), dated Nov. 17, 1920, affirming an award 
of the learned judge at Thetford County Court awarding the respondent compensa- 
tion in proceedings instituted by her under the Workmen’s Compensation Act, 1906. 


Shakespeare and Edgar Dale for the appellants. 
Disturnal, K.C., and Thesiger for the respondents. 


LORD BUCKMASTER.—This case comes before your Lordships in novel cir- 
cumstances. The appeal is from a judgment of the Court of Appeal affirming a 
judgment of the county court judge who decided that the respondent, Mabel 
Selvage, was entitled to compensation under the Workmen’s Compensation Act, 
1906, for injury that she received owing to an accident arising out of and in the 
course of her employment by the appellants. The history of her connection with 
the appellants was that she appears to have been working for them on some work 
that was not material towards the latter part of 1917, but that in January, 1918, 
she was engaged in cleaning a certain part of a shell known as an adapter, and in 
the course of that work she from time to time suffered cuts and abrasions on her 
fingers. She continued in the work until April 27, 1918, when she became ill and 
went home. It was then found that she was suffering from some form of injury 
due to the poisoning of her cut fingers which has resulted in the respondent being 
stricken for life, and she is apparently now an incurable invalid. The evidence 
shows this first, that the work on which the respondent was engaged was work 
in which the injuries she received were not uncommon, and, secondly, that, as 
these injuries were from time to time suffered, the scratches and wound suppur- 
ated; sometimes they healed and sometimes they did not. On April 29 when she 
was examined by a doctor there were still a considerable number of cuts on the 
fingers which were suppurating, and which he seems to have thought might have 
been sufficient in themselves to have caused the state in which he found her. In 
cross-examination he modified this view, and stated that the fact that she had been 
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suffering in a similar way for the preceding four months was a matter which 
ought not to be taken into account for the purpose of considering what was the 
true cause of her injury. But whether it arose by reason of definite cuts suffered 
by her towards the end of April or whether it arose by reason of a series of cuts 
over a longer period of time, in my opinion she is equally entitled to recover for 
the injury that she has sustained. 

The statute provides that if in any employment personal injury by accident 
arising out of and in the course of employment is caused to a workman, his 
employer shall in certain circumstances be liable to pay compensation. The 
employer is bound to pay compensation for the personal injury, the personal injury 
must be due to an accident, and the accident must arise out of and be in the 
course of the employment. It has been decided by this House in Innes (or Grant) 
v. Kynoch (1), and also in Brintons, Ltd. v. Turvey (2), that disease arising out of 
and in the course of employment may, in certain circumstances, be regarded as an 
accident within the meaning of the statute, and be made the proper subject-matter 
of a claim for compensation, In the present case, there is no dispute that the 
disease from which the respondent suffered is a disease which distinctly arose out 
of the injuries that she received while in the course of her employmnt, and it 
cannot be disputed that her cut and abrased fingers were on each occasion what 
would be called an accident within the meaning of the statute. The only question, 
therefore, for consideration is whether when the disease is due not to one specific 
and definite accident, but to a series of accidents, each one of which is specific and 
ascertainable though its actual influence on the resulting illness cannot be precisely 
fixed, the workman is disentitled to the benefit of the statute. 

I cannot find any words in the statute which permit of such a construction. In 
the present case, personal injury was suffered, it was suffered by accident, and the 
injury is no less accidental because it occurred on a series of occasions instead 
of on one. It follows that the claim to compensation was properly established. 

I have only to add that I find that this opinion is in exact agreement with the 
line of reasoning adopted by the learned county court judge, and the Court of 
Appeal, and, having regard to the fullness of the judgment of that court, the terms 
of which I entirely agree, there is nothing further that I desire to add. 


LORD SUMNER.—I agree. I think that the Court of Appeal rightly decided 
this case. 


LORD PARMOOR.—I concur. I also think that the Court of Appeal was correct. 


LORD WRENBURY.—The initial words of the Workmen’s Compensation Act, 
1906, s. 1 (1), are: “‘If in any employment personal injury arising out of and in 
the course of the employment is caused to a workman”’ his employer shall pay 
compensation. I read that sentence for the purpose of pointing out that the 
compensation is paid not for the accident but for the personal injury arising by 
accident. In a case where the contraction of disease is the injury for which com- 
pensation is given, it cannot be material that the disease was contracted by reason 
of a succession of scratches sustained over a period of, say, some four months. 
Not the scratches but the disease resulting from the scratches formed the injury 
for which compensation was here given by the Act. The scratches in the sentence 
T am going to quote from the judgment of Lorp Brrxenneap, L.C., in Innes (or 
Grant) v. Kynoch (1) formed what he called the assault, and the disease was the 
result of the assault. Lorp Brrxennean says this ({1919] A.C. at p. 770): 


“An interval is assumed (perhaps rightly) before the assault, which is the 
accident, is followed by the infection or contraction of disease, which is the 
injury.”’ 

Here there were a succession of assaults extending from January to April. In 
April, at any rate, these resulted in an injury. The contraction of the disease was 
the injury. To my mind, it is immaterial that the accidents, the scratches, were 
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sustained over successive periods of time. The only question is whether when the 
injury resulted it resulted from the scratches which were suffered in the course of 
the employment. I am of opinion that the appeal fails. 


LORD CARSON.—I concur. 


Appeal dismissed. 
Solicitors: Carpenters; Moodie & Sons, for Bankes, Ashton & Co., Bury St. 
Edmunds. 


[Reported by W. Ii. Rem, Esa., Barrister-at-Law. ] 


Re BOSTOCK’S SETTLEMENT. NORRISH v. BOSTOCK 


[Court or AppeaL (Lord Sterndale, M.R., Warrington and Younger, L.JJ ale 
June 6, 7, July 26, 1921] 


[Reported [1921] 2 Ch. 469; 91 L.J.Ch. 17; 126 L.T. 145; 
66 Sol. Jo. W.R. 7] 


Settlement—Realty—Equitable estate—Ultimate limitation—Settlement e.xe- 
cuted before 1926—Strict legal language—No words of limitation—Intention 
of settlor. 

By a marriage settlement dated Sept. 13, 1886, the settlor conveyed, inter 
alia, certain freehold hereditaments to trustees to hold the same after the 
intended marriage to such uses as the settlor and his wife should by any deed 
jointly appoint, and in default of and until suck appointment, and so far as 
any such appointment should not extend, to the use of the wife during her 
life, and after her death to the use of the settlor during his life, and after 
his death in trust for such of his children as should attain the age of 21 years, 
and, if more than one, in equal shares as tenants in common. The freehold 
hereditaments in question were subject to mortgages, and, therefore, the 
settlor only conveyed in each case his equity of redemption and a trust of an 
equitable estate was created. The joint power of appointment was never 
exercised. On the construction of the settlement the court took the view that 
there appeared from it the intention of the settlor to grant to the children 
absolute interests and not only estates for life. 

Held: while no particular words were necessary to create a trust of equitable 
estates, where, as here, strict legal language had been used, the settlement 
could not be construed to give effect to the intention of the testator, but the 
language must receive its legal meaning, and, in absence of the word “‘heirs,”’ 
the children only took life interests. 

Re Whiston’s Settlement (1), [1894] 1 Ch. 661, applied. 

Re Tringham’s Trusts (2), [1904] 2 Ch. 487, overruled. 

Notes. This case is an authority in respect of all deeds executed before 1926. 
In the case of deeds executed after Dec. 81, 1925, words of limitation are not 
necessary to pass a fee simple : Law of Property Act, 1925, s. 60 (1) (20 Haussury’s 
Sratures (2nd Edn.) 427). 

Considered: Re Arden, Short v. Camm, [1935] Ch. 826; Banks v. Ripley, 
[1940] Ch. 719. 

As to ultimate limitations in a settlement of realty, see 29 Hatssury’s Laws 
(2nd Edn.) 628, 629; and for cases see 40 Dicest (Repl.) 686-688. 

Cases referred to: 

(1) Re Whiston’s Settlement, [1894] 1 Ch. 661; 68 L.J.Ch. 273; 70 L.T. 681; 

42 W.R. 327; 38 Sol. Jo. 253; 8 R. 175; 40 Digest (Repl.) 686, 1828. 
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(2) Re Tringham’s Trusts, [1904] 2 Ch. 487; 73 L.J.Ch. 693; 91 L.T. 870; 20 A 
T.L.R. 657; 40 Digest (Repl.) 687, 1832. 

(3) Pugh v. Drew (1869), 17 W.R. 988; 40 Digest (Repl.) 687, 1830. mA 

(4) Holliday v. Overton (1852), 15 Beav. 480; 21 L.J.Ch. 769; 19 L.T.O.8. 211; 
16 Jur. 346; affd. 20 L.T.O.S. 12; 40 Digest 686, 1825. 

(5) Tatham v. Vernon (1861), 29 Beav. 604; 4 L.T. 581; 7 Jur.N.S. 814; 9 W.R. B 
822; 40 Digest 686, 1827. 

(6) Lucas v. Brandreth (1860), 28 Beav. 274; 2 L.T. 785; 6 Jur.N.S. 945; 
40 Digest (Repl.) 631, 1235. : 

(7) Re Oliver’s Settlement, [1905] 1 Ch. 191; 74 L.J.Ch. 62; 53 W.R. 215; 
21 T.L.R. 61; 40 Digest 687, 1833. 

(8) Re Irwin, [1904] 2 Ch. 752; 73 L.J.Ch. 882; 583 W.R. 200; 48 Sol. Jo. 640; 


40 Digest (Repl.) 497, 101. C 
(9) Re Hudson (1895), 72 L.T. 892; 39 Sol. Jo. 468; 18 R. 546; 40 Digest (Repl.) 
497, 100. 


(10) Re Monckton’s Settlement, [1913] 2 Ch. 636; 83 L.J.Ch. 34; 109 L.T. 624; 
57 Sol. Jo. 836; 40 Digest 498, 103. 


Also referred to in argument : D 


Re Gillie’s Settlement, [1917] 2 Ch. 205; 86 L.J.Ch. 769; 117 L.T. 333; 40 
Digest (Repl.) 687, 1834. 

Re Nutt’s Settlement, [1915] 2 Ch. 481; 84 L.J.Ch. 877; 113 L.T. 914; 59 
Sol. Jo. 717; 40 Digest (Repl.) 498, 104. 

Re Thursby’s Settlement, [1910] 2 Ch. 181; 79 L.J.Ch. 5388; 102 L.T. 838; 
54 Sol. Jo. 581; 38 Digest 668, 109. E 


Appeal from an order of Eve, J., made on an originating summons. 

By an indenture dated Sept. 13, 1886, and expressed to be made between 
William Bostock, of the first part, Ada Lever, of the second part, and three 
trustees, two of whom had since died, the plaintiff, William Arthur Norrish, being 
one of such trustees, of the third part, it was recited that a marriage was intended 
to be solemnised between William Bostock and Ada Lever, and that William F 
Bostock was seised in fee simple of the freehold hereditaments respectively 
described in the first schedule thereto subject to the several mortgages therein 
mentioned, and that he was possessed of the leasehold hereditaments described in 
the second schedule thereto for the residue of the term of ninety-nine years then 
subsisting therein, subject to the mortgage thereof to the trustees of a settlement 
made on Nov. 7, 1870, on the marriage of William Bostock and his late wife Mary G 
Woodroffe Bostock also mentioned in the same schedule, and he was also possessed 
of the furniture, chattels, and effects in and about the leasehold premises and of 
certain other furniture, chattels, and effects then being in and about the dwelling- 
house situated at Oxton called ‘‘Heathley,’”’ and was possessed of a policy of 
assurance on his life for £1,500 with the Reliance Mutual Life Assurance Society 
subject to the payment of annual premiums. The indenture now in statement H 
witnessed and declared as follows: 

“1. The said William Bostock as settlor hereby conveys unto the parties 
hereto of the third part (hereinafter called the trustees) all those freehold 
hereditaments described in the first second and third parts of the first schedule 
hereto, to hold the same unto the trustees in fee simple, subject nevertheless 
to the respective mortgages thereof hereinafter mentioned, to the use of L 
William Bostock in fee simple until the intended marriage, and after the in- 
tended marriage to such uses as William Bostock and Ada Lever shall by any 
deed or deeds jointly appoint, and in default of and until such appointment 
and so far as any such appointment shall not extend to the use of Ada Lever 
during her life for her separate use without impeachment of waste and after 
her decease to the use of William Bostock during his life without impeach- 
ment of waste and after his decease, in trust for the child or children of 
William Bostock now born or hereafter to be born who shall attain the age of 
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twenty-one years and if more than one in equal shares as tenants in common 
and if there shall be no such child then in trust for the right heirs of William 
Bostock. 

‘2. William Bostock as settlor hereby assigns and conveys unto the trustees 
the leasehold hereditaments described in the second schedule hereto, to hold 
the same unto the trustees for all the residue now unexpired of the term of 
ninety-nine years subsisting therein under the lease mentioned or referred to 
in the second schedule, subject nevertheless to the rent reserved by the lease 
and to the covenants and conditions in the lease contained and on the lessees 
part to be observed and performed, and subject also to the indenture of mort- 
gage, in trust for William Bostock until the intended marriage and, after 
solemnisation thereof, in trust for such person or persons and in such manner 
as William Bostock and Ada Lever shall by any deed or deeds jointly appoint 
and in default of and until such appointment and so far as any such appoint- 
ment shall not extend, in trust with and out of the rents and profits of the 
premises to pay the rents and observe and perform the covenants by and in 
the lease reserved and contained and on the lessee’s part to be paid observed 
and performed and, subject thereto, in trust for Ada Lever during her life 
and after her death in trust for William Bostock during his life (if he shall 
survive Ada Lever) and after the death of the survivor of them William 
Bostock and Ada Lever in trust for the child or children of William Bostock 
now born or hereafter to be born who shall attain the age of twenty-one years 
and if more than one in equal shares as tenants in common and, if there shall 
be no such child, then in trust for the person or persons who under the statutes 
for the distribution of intestates’ estates would have been entitled thereto at 
the death of William Bostock if he had died intestate such persons if more than 
one to take as tenants in common in the shares in which the same would have 
been divisible between them under the statutes. 

“3. William Bostock as settlor hereby assigns and conveys unto the trustees 
all the household furniture plate linen china glass books pictures prints wines 
liquors provisions horses cattle carts carriages with the appurtenances and 
other household effects in and about the leasehold lands messuages and here- 
ditaments called ‘Plas Euryn’ mentioned in the second schedule hereto and 
also in and about the dwelling-house of the settlor called ‘Heathley’ situate at 
Oxton also all other furniture chattels and effects which shall during the life 
of William Bostock be brought by him in and upon the premises in substitution 
therefor or in addition thereto all which premises are hereinafter called ‘the 
said furniture, chattels and effects’ to hold the same unto the trustees upon 
similar trusts to those hereinbefore declared with respect to the leasehold 
hereditaments comprised in the second schedule hereto and to the trusts and 
powers hereinafter declared and contained, and it is hereby expressly agreed 
and declared that all and singular the furniture chattels and effects which shall 
at any time hereafter during the life of William Bostock be upon or belonging 
to the messuages and premises called ‘Plas Euryn’ and ‘Heathley’ shall be 
included in these presents and be subject to the powers and trusts therein 
contained.”’ 


Then followed an appointment by William Bostock, of the trustees as his attorneys 
at any time to make any assignment or delivery of the furniture, chattels and 
effects thereby assigned and to demand and give receipts for the same and to 
make, do, and execute all things in relation thereto as effectually as William 


Bostock. 


“4. William Bostock as settlor hereby assigns and conveys unto the trustees 
the hereinbefore recited policy of assurance and the sum of £1,500 thereby 
assured and all other moneys to become payable thereunder by way of bonus 
or otherwise to hold the same unto the trustees upon similar trusts to those 
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hereinbefore described with respect to the leasehold hereditaments described in 

the second schedule hereto. 
By cl. 5 the trustees were given power during the lives of Ada Lever and William 
Bostock, or of the survivor or afterwards at their own discretion to sell ‘‘the said 
lands, messuages, hereditaments and premises and sell and assign or surrender 
the policy of assurance,’’ and in case of such sale to invest the proceeds and stand 
possessed of the proceeds and investments upon the trusts and subject to the 
powers and provisions thereinbefore declared concerning the premises thereby con- 
veyed and assigned on such of them as should be then subsisting. Clause 7 of the 
settlement was as follows: 

‘‘Ada Lever and William Bostock during their respective lives and the 
trustees after the death of the survivor of them may by any deed mortgage or 
charge the premises hereinbefore expressed to be hereby conveyed and assigned 
with any sum or sums not exceeding together one half of the expectant share 
of any child of William Bostock and apply the same for his or her benefit 
or advancement.”’ 


Clause 10 contained a declaration conferring on a tenant for life of the premises 
hereby settled ‘‘ and on every person having the powers of a tenant for life’’ under 
the Settled Land Acts additional or larger powers to those conferred by those Acts 
as to leasing or leasing ‘Plas Euryn’’ without the consent of the settlement trustees 
or any order of the court or without notice to the trustees and the settlement 
trustees were declared to be trustees of that settlement for all the purposes of the 
Settled Land Acts and the Conveyancing Act, 1881. 
Clause 13 was as follows: 


“The provisions made by the settlement and the previous settlement made 
by the late Mr. George Hill for the benefit of the children of William Bostock 
shall not be cumulative and no child of his shall take any part of the trust 
premises herein comprised without bringing into hotchpot all sums of money 
and other benefits which he or she may receive or be entitled to under or by 
virtue of such previous settlement.’’ 


The first schedule of the settlement of 1886 contained in Part I a farm and lands 
‘Penrhyn Isaf’’ which was stated together with the property described in Part III 
of the schedule, to be then in mortgage to secure £1,300 and interest. Part II 
contained a farm and land ‘‘Ty Gwyn’’ stated to be then in mortgage for £1,700 
and interest. Part III contained a farm and land ‘‘Penrhyn Isaf bach,’’ stated to 
be in mortgage with the property in Part I of that schedule. The second schedule 
to the settlement of 1886 contained land and a messuage ‘‘Plas Euryn’’ premises 
demised to William Bostock for the term of ninety-nine years from Jan. 1, 1876, 
at the yearly rent of £15, and were stated to have been demised by way of mortgage 
for securing £1,800 and interest. 

William Bostock died on Feb. 20, 1895, having had nine children who attained 
the age of twenty-one years all of whom were living at the date of the originating 
summons, viz., six daughters and three sons, including Eric Lever Bostock, being 
the third defendant to the originating summons. The shares and interests of some 
of the daughters of William Bostock had been settled on their respective marriages 
and the share of one of the sons, George William Bostock had been assigned is 
way of mortgage. William Bostock and Ada Lever did not exercise the joint power 
of appointment conferred on them by the settlement of 1886 over the freehold 
hereditaments. In the years 1896 and 1897 the freehold hereditaments comprised 
in the first schedule to the settlement were sold for £14,500, and conveyed by Ada 
Bostock in exercise of the powers conferred upon her as tenant for life by the 
Settled Land Acts, 1882 to 1890, and the purchase money (except that part of it 
used in paying off mortgages on the freehold hereditaments) was paid to the 
trustees of the settlement for the purposes of the Settled Land Acts. The original 
leasehold property called ‘‘Plas Euryn’’ and the furniture, chattels, and effects in 
that house were still subject to the trusts of the settlement. There had been 
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purchased subject to the trusts of the settlement the freehold reversion of “Plas 
Euryn,’’ and about two acres of land adjoining that property and another small 
piece of freehold land. William Bostock, by his will dated April 19, 1887, after 
appointing executors and trustees devised and bequeathed all his real and personal 
estate to his trustees upon the trusts therein mentioned for his wife Ada Bostock 
for life, with remainder to his children and their issue at twenty-one or marriage 
with a power of advancement with the consent of Ada Bostock during her life. 
His will was duly proved by Ada Bostock one of the executors alone. Ada Bostock 
and Lawrence William Hodson, who was appointed a trustee of William Bostock’s 
will in the year 1897, were the first two defendants to the originating summons. 

An originating summons by the plaintiffs, trustees of the marriage settlement 
dated Sept. 13, 1886, to which Eric Lever Bostock was the third defendant, asked 
for the determination of the question whether under the settlement the children 
of William Bostock who attained the age of twenty-one years became entitled for 
an estate in fee simple or other absolute interest in equal shares to the freehold 
hereditaments thereby conveyed or the property representing the same or whether 
such children became entitled to such property in equal shares only for their 
respective lives. Ever, J., held that there was not in the settlement a sufficient 
indication of the settlor’s intention that the interests in the real estate should be 
other than that which they were expressed to be by the actual language used, that 
was to say, life interests. From that decision the children appealed. 


Maugham, K.C., and Harold Mather for the appellants. 
Tomlin, K.C., and H. R. P. Gamon for the respondents, the trustees of the will. 
E. Ackroyd for the respondents, the trustees of the settlement of 1886. 


Cur. adv. vult. 
July 26. The following judgments were read. 


LORD STERNDALE, M.R.—The question in this case arises on the construc- 
tion of a settlement made on the marriage of William Bostock to Ada Lever. By 
that settlement William Bostock conveyed certain freehold and leasehold heredita- 
ments and chattels to trustees to hold the same after the intended marriage to such 
uses as William Bostock and Ada Lever should by any deed jointly appoint and in 
default of and until such appointment and so far as any such appointment should 
not extend to the use of Ada Lever during her life without impeachment of waste 
and after her decease to the use of William Bostock during his life without im- 
peachment of waste and after his decease in trust for such child or children of 
William Bostock then born or thereafter to be born as should attain the age of 
twenty-one years, and if more than one in equal shares as tenants in common, and 
if there should be no such child then in trust for the right heirs of William Bostock. 
No question arises as to the leaseholds and chattels, but in the case of the free- 
holds the question has arisen whether in the absence of the words ‘‘heirs’’ the 
children take more than a life estate. If the legal estate had been conveyed no 
question could have arisen. It would have been quite clear that only a life estate 
was granted to the children. But the legal estate was outstanding in mortgagees, 
and therefore William Bostock only conveyed his equity of redemption. 

In these circumstances it was argued that the settlement only created a trust of 
equitable estates, and in that case the court was not bound by the construction of 
the words as applied to legal estates, and, if the intention of the settlor to grant 
absolute interests and not estates for life only appeared sufficiently from the 
instrument, could disregard the omission of the word ‘‘heirs”’ and construe the 
settlement as granting to the children absolute interests. In dealing with this 
argument it must be remembered that there is no doubt that the trust in this case 
is executed and not executory, and, therefore, the court has not the power which 
it would have in the case of an executory trust of moulding the conveyance so as 
to carry out the settlor’s intention. It was also argued that the power of the court 
to disregard the strict conveyancing words and interpret the deed according to the 
intention appearing in it though contrary to the strict legal meaning of the 
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as confined to a case where the equitable estate was created 
d did not exist in a case like this of the conveyance of an 

I do not think it necessary to decide this point and shall 
hat the power of the court is the same in the two 


language employed w 
by the deed itself, an 
equity of redemption. 
treat the case on the footing t 


cases. ment 
If strict conveyancing language with a definite legal meaning is used in the 


creation of a trust of an equitable estate is it competent for a court of equity to 
disregard that legal meaning where a contrary intention appears from the rest of 
the deed and construe the deed according to that intention? The point has been 
discussed in several cases to which I do not think it necessary to refer in detail, 
and some of them I think are not reconcilable with this. Reliance was also 
placed by the appellants upon statements in the old books of authority on con- 
veyancing which, it was argued, supported the proposition that, if the intention 
were clear, no particular words are necessary to create a trust of equitable estates 
such as are necessary in the case of legal estates, and, therefore, that whatever 
words were used the court could and would inquire into the intention and construe 
the deed accordingly. 

I have looked into these passages carefully, and, in my opinion, they do establish 
the first half of that contention, but they do not establish the second, although one 
passage in Hayes on Conveyancine ((5th Edn.) p. 91) is in favour of it. There 
may be other passages pointing in the same direction. But after examining the 
passages in the text-writers and also the numerous authorities to which we were 
referred, I think the true result is that stated in Lewin on Trusts (12th Edn.) 
p. 125: 


‘But though technical terms are not absolutely necessary, yet where techni- 
cal terms are employed they should be taken in their legal and technical sense. 
Lorp Harpwicke indeed once added the qualification ‘unless the intention of 
the testator or author of the trust plainly appeared to the contrary.’ But this 
position has since been repeatedly and expressly overruled, and at the present 
day it must be considered a clear and settled canon that a limitation in a 
trust perfected and declared by the settlor must have the same construction 
as in the case of a legal estate executed.’’ 


Applying that result to the present case, I think that here strict legal convey- 
ancing language has been used, and it must receive its legal meaning. The result 
is that, in my opinion, in the absence of the word ‘‘heirs’’ the children only take 
life estates. I am aware that in coming to this conclusion I am differing from 
the decision of Joyce, J., in Re Tringham’s Trusts, Tringham v. Greenhill (2), and 
I need hardly say that I do so with diffidence. I think also that I am taking a 
different view of the effect of the statements in the old conveyancing writers than 
was taken by that learned judge, and also, I think, by Cuirry, J., in Re Whiston’s 
Settlement, Lovatt v. Williamson (1). But I think there was not before either of 
those learned judges so full a discussion and examination of those writers as 
before us. It was said that to arrive at this conclusion we must also differ from 
Pugh v. Drew (8) before James, V.-C. But I am not satisfied that this is so 
considering the unsatisfactory nature of the report, the brevity of the judgment, 
and the general terms in which it is expressed. I, therefore, arrive at the same 
conclusion as Eve, J., but on different grounds. The learned judge did not decide 
this point, but gave judgment for the respondents on the ground that no sufficient 
expression of intention to give the children more than a life estate could be found 
in the settlement. If it were necessary to decide this point I should not agree 
with the learned judge, and should think there was such a sufficient expression of 
intention. I think this difference of opinion and that to be found in some of the 
cases cited to us show the advantage of adhering to the recognised meaning of 
words of conveyancing if the settlor chose to use them, for if that once be put 
aside the matter is one upon which most varying views as to what was the settlor’s 
ineaning may be held, and safety only lies in saying that the settlor or his drafts. 
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man has used words with a recognised conveyancing meaning and must be taken 
to have used them with that meaning. The appeal fails and must be dismissed. 


WARRINGTON, L.J.—The question in this case is whether the interest in 
certain freehold hereditaments conferred by a marriage settlement upon the 
children of the settlor is an estate in fee simple or owing to the absence of words 
of limitation an estate for life only. Eve, J., has decided that the interest is an 
estate for life. 

The settlement in question is an indenture dated Sept. 13, 1886, whereby certain 
freehold hereditaments were conveyed in the following terms, viz. : 


“Unto trustees to hold the same unto the trustees in fee simple. ... to the 
use of the said William Bostock in fee simple until the said intended marriage, 
and after the said intended marriage to such uses as the said William Bostock - 
and Ada Lever shall by any deed jointly appoint and in default of and until 
such appointment and so far as any such appointment shall not extend to the 
use of the said Ada Lever during her life for her separate use without im- 
peachment of waste and after her decease to the use of the said William 
Bostock during his life without impeachment of waste and after his decease, in 
trust for the child or children of the said William Bostock now born or here- 
after to be born who shall attain the age of twenty-one years and if more than 
one in equal shares as tenants in common and if there shall be no such child 
then in trust for the right heirs of the said William Bostock.’’ 


If William Bostock had been seised of the hereditaments for a legal estate in fee 
simple there could have been no question as to the effect of these limitations. The 
grantees would all take legal estates, Ada Lever for her life, with remainder to 
William Bostock for his life, with remainder to the children attaining twenty-one 
for their respective lives equally as tenants in common and in default of such 
children to William Bostock in fee simple. The reversion in fee also remained 
vested in William Bostock and would take effect on the deaths of such children 
as might become entitled under the limitation in their favour. But the fact is, 
the settlor was not so seised of the land. It appears on the face of the settlement 
that the land was subject to mortgages and was so conveyed. The estate dealt 
with was an equity of redemption and all the limitations were therefore equitable. 
The real question is whether, in such a case as the present, a court of equity would 
follow the law and give to the limitations the same effect as they would have, had 
the legal estate been dealt with, or would look to the general intention of the 
settlor expressed in the deed, and if satisfied that an intention to confer absolute 
interests on the children is sufficiently expressed, would give effect thereto, not- 
withstanding the absence of the necessary technical words. Ever, J., has assumed 
that he was at liberty to look to the settlor’s intention, but has found that the 
necessary intention was not sufficiently expressed and has, on that ground, held 
that the children take life estates only. Before us his right to make the assumption 
was vigorously disputed. If he was wrong in this, his judgment would be affirmed, 
but on different grounds. This question is one of general importance. The point 
on which the learned judge in the court below proceeded depends on the construc- 
tion of the particular instrument, and I am bound to say that, if I felt myself at 
liberty to act on my view of the construction of the deed without reference to 
technical rules governing its effect, I should come to the opposite conclusion to 
that of the learned judge. But for reasons which I will proceed to give, I do not 
think myself so at liberty, and I, therefore, refrain from stating in detail the 
grounds in which my conclusion on this point is founded. ' 

The real question, therefore, is, in such a case as this: Would equity follow 
the law and give the same effect to the equitable limitations as they would have 
at law, or would it mould them according to the intention? The learned judge 
in the court below has based the assumption to which I have referred on the 
following statement in Lewin on Trusts (12th Edn.), p. 124: 
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“Tn creating a trust a person need only make his meaning clear as to the 
interest he intends to give without regarding the technical terms of the 
common law in the limitation of legal estates. An equitable fee may be 
created without the word ‘heirs’ provided words be used which, though not 
technical, are popularly equivalent or the intention sufficiently appears upon 
the face of the instrument.”’ 


It is not disputed that this passage expresses a correct view of the law. But it is 
said, and I think with truth, that it does not apply to the present case. The 
principle which does apply is that stated on p. 125 of the same book : 


“But though technical terms are not absolutely necessary yet where 
technical terms are employed they should be taken in their legal and technical 
sense. Lorp HarpwicKe, indeed, once added the qualification, ‘unless the 
intention of the testator or author of the trust plainly appeared to the contrary.’ 
But this position has since been repeatedly and expressly overruled, and at 
the present day it must be considered a clear and settled canon that a limita- 
tion in a trust perfected and declared by the settlor must have the same 
construction as in the case of a legal estate executed.”’ 


I am satisfied that this passage is a correct statement of the law as regards the 
interpretation and effect of deeds. How far, if at all, it requires modification as 
applied to wills I need not consider. The matter has been elaborately discussed in 
TFraRNE ON ConTINGENT Remarnpers ((10th Edn.), vol. 1, p. 126 et seq.) in reference 
to the distinction between executed and executory trusts. In the case of the 
former, he says (at p. 142) the court has no authority to make them different 
from what they would be at law. Strictly speaking, the present case is not one of 
trust at all. The estates limited are equitable merely because the legal estate is 
outstanding. But the limitations are complete and perfect; technical terms and 
forms of conveyancing are used and the principles applicable to executed trusts 
are those which must be applied. According to technical rules a limitation to A. 
and his heirs to the use of or in trust for B. confers on B. a legal estate for life only. 
Where as here an equitable estate is dealt with it must, in my opinion, confer on 
B. an equitable estate for life only, and the court is not, in my opinion, entitled to 
regard an intention gathered from the terms of other parts of the instruments. 

I now turn to the more modern authorities in the form of judicial decisions. 
Three cases before Sr Joun Romity, M.R., were cited as supporting the view I 
have just expressed. Two of them, Holliday v. Overton (4) and Tatham v. Vernon 
(5), were cases of legal limitations, and are, therefore, not directly applicable: see 
Lucas v. Brandreth (6). The limitation in question in trust for the next-of-kin of 
the settlor was equitable the hereditaments being conveyed unto and to the use 
of the trustees and their heirs. Much stress was laid on evidence of intention to 
give the next-of-kin an absolute interest, and there was strong ground for holding 
that such intention was expressed, but nevertheless the Master of the Rolls con- 
sidered himself bound to hold that the next-of-kin took for life only, saying that 
he thought the case governed by Holliday v. Overton (4), a case in which, as I 
have already stated, the limitations were legal. The next case is Pugh v. Drew (8), 
a decision of James, V.-C. In that case freeholds were conveyed unto and to the 
use of trustees and their heirs upon the same trusts and so forth as were declared 
of certain leaseholds by a previous deed or as near thereto as the difference of the 
estates of the trustees would admit. Among the trusts of the leaseholds were 
trusts for certain persons absolutely. The Vice-Chancellor held that the freeholds 
also were to be in trust for them absolutely and not for life. In my opinion, that 
decision can be supported on the ground that the trust was executory. The trust 
was not completely declared by the instrument itself, but by reference to another 
by which absolute interests were conferred, and as an estate in fee simple in free- 
holds corresponds to an absolute interest in leaseholds the trustees would properly 
execute their trust by holding the lands in trust for the beneficiaries in fee simple. 
In other words, in giving effect to the referential trusts the court would not merely 
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read in the words of the model, but would so frame them as to effectuate the 
obvious intention. Another case in which effect was given to the intention 
gathered from the instrument as a whole is Re Tringham’s Trusts, Tringham v. 
Greenhill (2). In that case there was an executed trust of copyholds the legal 
estate in which was vested as trustees for a class of children without words of 
limitation. Joycr, J., finding an intention sufficiently expressed on the face of the 
instrument, held that the children took in fee simple, and not for life only. The 
learned judge took no account of the distinction between trusts executed and trusts 
executory. In the passage cited by him from Preston’s ELEMENTARY TREATISE ON 
Estates (8rd Edn.), vol. ii, p. 64, the learned author clearly makes the distinction, 
the instances given of an estate in fee simple in equity being created without words 
of limitation being in all cases of executory trusts, but yet the learned judge relies 
on that author’s statement in forming his opinion, and moreover, in dealing with 
Lucas v. Brandreth (6), he says there was nothing to show the intention beyond 
the simple words of the limitation itself. There was, in fact, an elaborate argu- 
ment on the part of Mr. Selwyn and Mr. Jessel founded on expressions of intention, 
and I gather from the judgment of the Master of the Rolls that he was much 
impressed thereby. With the greatest respect to the learned judge I think he has 
- applied to an executed trust doctrines applicable only to an executory one, and 
that his decision cannot stand and ought to be overruled. 

In Re Oliver's Settlement, Evered v. Leigh (7) the trust was ‘‘to convey”’ the 
estate, and, therefore, executory, and the decision may be supported on that ground: 
see the passage in the judgment of Farwett, J. ([{1905] 1 Ch. at p. 195). In Re 
Whiston’s Settlement, Lovatt v. Williamson (1), Cuirry, J., held distinctly that 
an equitable limitation by way of trust executed has the same construction as a 
legal limitation. In that case the limitation in question was equitable only by 
reason that the legal estate was outstanding in a mortgagee the so-called trustees 
being merely grantees to uses. The case, therefore, is precisely in point. The 
learned judge seems to have thought that there had been a change in the views of 
text-writers on the subject. But I think the statements of the earlier text-writers 
to which the learned judge refers as expressing the view that considerable latitude 
is permissible in construing equitable limitations are really dealing with either 
executory trusts or dispositions of equitable interests in an informal manner, in 
both of which cases effect was given to sufficient expressions of intention. In my 
opinion, the learned judge intended to decide and did decide, that in the case of a 
formal limitation of an equitable estate executed and perfect in itself the court 
must give the same effect to it as to a legal limitation. It is true that he referred 
in his judgment to indications of intention which, he said, were not sufficient, but 
I am satisfied that in so doing he did not do more than say in effect ‘‘if I am wrong 
in the principle to be applied the result would be the same.’’ In my opinion, the 
principle applied by Curry, J., in Re Whiston’s Settlement, Lovatt v. Williamson 
(1) is correct as applicable to the present case, and ought to be applied. 

It is unnecessary to refer to the other cases cited except to mention that in 
Re Irwin, Irwin v. Parkes (8) Bucxtey, J., expressed and acted on the same view 
of the law as that adopted by Currry, J. On the whole I come to the conclusion, 
but for a different reason, that the judgment of Live, J., was correct, and that this 


appeal must be dismissed. 


YOUNGER, L.J.—The learned judge in this case in the court below decided as 
he did because he was unable to find in the settlement in question any intention 
sufficiently manifested to confer upon the children of the settlor any estate in the 
settled freeholds greater than the life estate which is alone imported by the 
language employed to define their interest. As I read his judgment he reached 
that conclusion with reluctance. I have reached the same conclusion with even 
greater reluctance, because I cannot take of the settlement the view adopted by 
the learned judge, and my conclusion is based not on any presumed intent of the 
settlement but in spite of and contrary to what I believe to be its real purpose. 
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A close study of the deed satisfies me that it embodies from first to last no other 
intention than that the children of the settlor attaining twenty-one are to take 
an absolute interest no less in the freeholds than in the other property settled. 
And I cannot bring myself to doubt that the omission from the limitation of the 
freeholds to the children of the words adapted indubitably to produce that result 
is an omission of the draftsman attributable either to accident or to ignorance. I 
desire to state this conclusion in terms unqualified because the whole ground of my 
judgment is that notwithstanding it the court has no option but. to declare, how- 
ever reluctantly, that these children take in the settled freeholds life interests only. 
I doubt whether such difficulty as that with which on some of the authorities we 
are here confronted would have arisen had the court always in some recent deci- 
sions been able to distinguish between those cases where the question is one of 
intention and those in which it is not one of intention at all, but is one the solution 
of which is governed by settled principles of construction operative in equity no 
less than at law—principles from which no judicial escape is possible. It is because 
I bow to these principles which, in my judgment, are applicable here that I feel 
constrained, with the same reluctance as NortH, J., expressed in Re Hudson, 
Kiihne v. Hudson (9), and Bucxtey, J., shared in Re Irwin, Irwin v. Parkes (8), 
to join the learned judge in declaring that these children of the settlor, notwith- 
standing the manifest intention to the contrary, take in the settled freeholds life 
estates only, and if the question at issue, as I think, is not one of intention, I need 
not detail at length—perhaps I need not even refer to—the reasons which have 
led me to the conclusion that by this settlement the children in question are in- 
tended to take absolute interests in the freeholds. I will permit myself only to 
say that I find it manifested in the implication throughout the settlement that the 
proceeds of sale and investment whether proceeding from the real or personal 
settled property shall all be held upon the same trusts (and the interests of the 
children in the personal property are admittedly absolute), I find it apparent in the 
provisions as to hotchpot and like Farwe.u, J., in Re Oliver's Settlement, Evered 
v. Leigh (7), I find the provision as to advancement almost conclusive and the 
gift over absolutely conclusive on the subject. 

But there is one thing I do not find in the settlement. I find no recital which 
would justify the court in saying that its operative provisions are incomplete or 
imperfect. I find no basis for reforming it or rectifying it. Nor is there anything 
executory in the frame of the document. No further or additional instrument is 
required to give it complete effect. In these cases all that the court can do is to 
construe it according to the import of the words used. And in doing so the only 
difficulty presented is occasioned by the fact that the settled freeholds were at the 
date of the settlement subject to mortgages so that the conveyance of these was a 
conveyance of equities of redemption only. The legal estate in every case re- 
mained outstanding. We are, therefore, concerned with equitable estates such in 
fact as were in question in Re Whiston’s Settlement, Lovatt v. Williamson (1). 
And I pause here, to observe that the distinction suggested by Joycr, J., in Re 
Tringham’s Trusts, Tringham v. Greenhill (2) between estates which are equitable 
merely by reason of the legal estate being outstanding in a mortgagee or otherwise 
and an express trust estate where legal fee simple is in trustees was not supported 
in argument and cannot, I think, be maintained. We are dealing here, therefore, 
with equitable estates in the relevant sense of these words none the less because 
we are dealing with uses of equities of redemption executed by the statute. It is 
not disputed by counsel for the children, that, if these freeholds had not been sub- 
ject to mortgages, and if, by identical words, the legal estate in them had been 
the subject of conveyance, the interests taken by the children would have been 
life estates only, notwithstanding any intention manifested in the settlement to 
the contrary. 

The only question, therefore, is whether because the interests are equitable the 
oy of construction, as to legal interests, ceases to apply. Whether in equity the 

simple passes to the children because the intent is clear, There ean be no 
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doubt that in some circumstances it would so pass. It must do so, if the words of 
conveyance were referential, and the interest conferred by the instrument to 
which reference was made was an absolute interest: see Pugh v. Drew (8). It 
would do so if it were clear on the deed that there was intended to pass thereby 
all interest that the grantor—owner in fee simple—had in the freeholds conveyed : 
see Re Hudson, Kiihne v. Hudson (9) (72 L.T. at p. 894). It would pass if the 
grantee could establish the right to the grantor’s entire interest independently of 
the deed—e.g., a purchaser who paid the price for the property. But these 
children do not stand in that position: see Holliday v. Overton (4). And the 
present is not one of the other cases. Here we have an executed document com- 
plete in its terms expressed in the language of legal limitations, and the result in 
such a case is thus put by Sarcanr, J., in Re Monckton’s Settlement (10) ({1913 | 
2 Ch. at p. 642): 


‘In the case of an executed document as distinguished from an executory 
document the rule is fairly well settled that the same words of limitation are 
necessary to convey an equitable estate in fee simple as would have been 
necessary if the conveyance had been one of a legal estate in fee simple. 
Equity follows the law in that respect.’’ 


The examination of the opinions of the text-writers ancient and modern made by 
counsel before us has satisfied me that the rule referred to by Saraant, J., is, and 
always has been, thoroughly well settled, and I cannot myself doubt that the 
questions suggested by some of the cases following Re Whiston’s Settlement, 
Lovatt v. Williamson (1) would not have arisen if Cuirry, J., had not in that case 
too readily accepted the statement of counsel, not as I think on examination 
justified, that there was on this subject any real divergence of view between the 
more modern and the older text-writers. With slight exceptions, not, I think, 
difficult to explain, the true view of all the text-writers is that an equitable limita- 
tion by way of trust executed has the same construction as a legal limitation. In 
other words an absolute estate therein can only be conferred by the use of the word 
‘‘heirs’’ or, since the Conveyancing Act, 1881, but not before, by the addition of 
the words ‘‘in fee simple.”’ 

In view of the examination of the authorities just made in the judgment of 
Warrincton, L.J., I am spared from saying more. I entirely concur in the 
conclusions drawn by the lord justice from that examination, if I may be per- 
mitted to say so. In my judgment, the principle contended for by the trustees 
must be established. We are recognising here a binding rule of construction. We 
are disregarding as in duty bound, intention altogether. It is unnecessary to say 
how reluctant any court is to take that course. But, as counsel for the trustees 
says, the rule for which he contends is of such long standing that it deserves and 
requires for its destruction a legislative funeral. I am not certain that it has any 
deserts. But I am satisfied that, whether it has or not, it is now beyond the com- 
petence of any court to interefere with its operation where it is applicable. In 
my opinion, this appeal must be dismissed. 

Appeal dismissed. 


Solicitors: Sharpe, Parker, Pritchard & Co., for North, Kirk & Co., Liverpool. 
[Reported by EB. A. Scrarcutey, Esq., Barrister-at-Law. ] 
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HEMELRYCK v. WILLIAM LYALL SHIPBUILDING CO., LTD. 


[Privy Councrt (Lord Buckmaster, Lord Dunedin and Lord Shaw), January 21, 
oot sh) 
[Reported [1921] 1 A.C. 698; 90 Lid uP.0; 06.126 it oes 


Canada—British Columbia—Practice—Service out of the jurisdiction—Breach of 
contract—Breach within jurisdiction of ‘‘real and substantial term —Sale 
of ship—Delivery within jurisdiction—Payment outside jurisdiction—Refusal 
to accept delivery—Rules of Supreme Court of British Columbia, Order 11, 
f.-L (6). fy 
Under Ord. 11, r. 1 (e), of the Rules of the Supreme Court of British 
Columbia, the court or a judge has power to grant leave to serve notice of a 
writ of summons outside the jurisdiction when the action is one to recover 
damages for breach of contract if there is reasonable evidence of a concluded 
eanitriat and a breach of a real and substantial term of it within the juris- 
diction. The respondents agreed to sell six sailing ships to the appellant to 
be delivered within the jurisdiction, but to be paid for outside the jurisdiction. 
The appellant refused to accept delivery. 

Held: the refusal to accept delivery was a breach of a real and substantial 
term of the contract entitling the respondents to the issue of a writ of summons 
against the appellant. 

Johnson v. Taylor Bros. & Co., Ltd. (1), [1920] A.C. 144, distinguished. 


Notes. Order 11, r. 1 (e), of the Rules of the Supreme Court of British Columbia, 
is in similar terms to R.S.C., Ord. 11, r. 1 (e). 

Referred to: Cromie v. Moore, [1936] 2 All E.R. 177; Malik v. Narodni Banka 
Ceskoslovenska, [1946] 2 All E.R. 663; Korner v. Witkowitzer Bergbau und Eisen- 
huetten Gewerkschaft, [1950] 1 All E.R. 558; Vitkovice Horni a Hutni Tezirstvo 
v. Korner, [1951] 2 All E.R. 334. 

As to service of a writ out of the jurisdiction, see 30 Hatssury’s Laws (3rd Edn.) 
323 et seq.; and for cases see Dicrsr (Practice) 339 et seq. 

Case referred to: 
(1) Johnson v. Taylor Bros. & Co., Ltd., [1920] A.C. 144, 153; 89 L.J.K.B. 227; 
122 L.T. 180; 86 T.L.R. 62; 25 Com. Cas. 69, H.L.; Digest Practice 340, 
581. 


Appeal by special leave from a judgment of the Court of Appeal of British 
Columbia, dated April 6, 1920. The facts are set out in the judgment of their 
Lordships. 


Sir M. Macnaughten, K.C., and G. Lawrence for the appellant. 
Barrington- Ward, K.C., and Horace Douglas for the respondents. 


LORD BUCKMASTER.—On Mar. 20, 1919, the respondents obtained leave 
ex parte from the chief justice of the Supreme Court of British Columbia to issue 
and serve against the appellant out of the jurisdiction notice of a writ claiming 
damages for breach of a contract alleged to have been entered into by them with 
the appellant for the sale and delivery to him of six sailing vessels. The appellant 
moved to rescind the order, but his application was dismissed by Murpny, J. On 
appeal to the Court of Appeal of British Columbia, this order was confirmed, and 
from that judgment by special leave this appeal has been brought. A question 
arose in the course of these proceedings whether an application by the appellant 
for leave to cross-examine amounted to a submission to the jurisdiction, but this 
point need not be considered as, for other reasons, their Lordships think that this 
appeal must fail. 

The rule which permits service out of the jurisdiction in British Columbia is the 
same as that which exists in this country, and the relevant part of that rule pro- 
vides that leave to effect such service may be granted when the action is founded 
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on any breach or alleged breach within the jurisdiction of any contract, wherever 
made, which, according to the terms thereof, ought to be performed within the 
jurisdiction. 

The appellant objects in the present case that there is, in fact, no contract as 
between himself and the respondents, and, further, that, if such contract exists, 
there has been no breach within the jurisdiction of any of its terms. 

With regard to the first matter, the difficulty arises in this way. Cablegrams 
and correspondence passed between the parties during the months from July to 
October, 1918, as to terms for the purchase by the appellant of the six sailing 
vessels, and ultimately, when an agreement appeared to have been reached, a docu- 
ment was drawn up dated Nov. 7, 1918, putting into full and formal language the 
arrangements to which the parties ultimately agreed. This document, the appel- 
lant states, was delivered as an escrow, and the appellant contends that, as the 
conditions on which delivery was to be made complete have never in fact been 
satisfied, he is not liable under its terms. That may be true, but, in that event, 
it might, none the less, be also true that he was liable under the previous corre- 
spondence and cablegrams which had led up to the making of that contract. So 
far as the courts in British Columbia are concerned, the learned judges in the 
Court of Appeal at least appear to have assumed that the question whether or not 
there was a contract was one which had not been strenuously argued before them. 
Counsel for the appellant, however, say that this statement must have been due to 
some misapprehension. Their Lordships only refer to the matter for the purpose 
of making clear that they do not intend by the opinion which they express to preju- 
dice in any way the right of the appellant to urge at the hearing of these proceedings 
that, in fact, no contract existed between himself and the respondents at all. Tor 
the purpose, however, of enabling the discretion which is conferred by the rules 
to be exercised, it is sufficient if there appears reasonable evidence that a contract 
has been made, unless, indeed, the defendant is im a position to satisfy the court 
that such evidence should be disregarded and that, in fact, there was no contract 
at all. Their Lordships think in the present case that there is sufficient evidence 
of a contract to found the jurisdiction, although they do not intend to exclude the 
appellant from trying to show at the hearing that no contract in fact exists. 

The remaining question is whether, assuming there be a contract, it ought to be 
performed within the jurisdiction according to its terms. On this point, it is well 
settled that, for the purpose of satisfying the rule, it is sufficient if there be, in 
fact, one term that has to be performed within the jurisdiction; but, as was recently 
pointed out in the case to which reference has been made in the judgment of 
McPuuuirs, J., Johnson v. Taylor Bros. & Co., Ltd. (1), that principle cannot be 
invoked for the purpose of using an artificial cause of action in order to found 
jurisdiction when the real right of action would be somewhere else. But, even on 
this assumption, there still remained the breach due to refusal to accept the ships, 
which, though it would follow in sequence the payment of the money, was a real 
and substantial breach of the contract sufficient to satisfy the rule. 

The argument, however, that has been urged in support of the appeal is that 
here the real breach is non-payment of the money, and that non-payment of the 
money was a breach that must have taken place, at any rate according to the 
terms of the formal document, in New York, and that it was that precedent breach 
that really gave rise to these proceedings. If, however, this document be, as the 
appellant contends, inoperative, there remains the question as to the contract 
created by the correspondence, which contains no express condition making pay- 
ment of the balance of the purchase money a condition precedent to the delivery of 
the vessels, nor is there any express term as to the place where the balance of the 
purchase money is to be paid. In the result, the appellant has declined to be bound 
by the contract, and it results that he has refused to accept the vessels which were 
to be delivered at Vancouver. This refusal is a real and substantial cause of action 


and satisfies the conditions of the rule. 
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For these reasons, their Lordships think this appeal must fail and should be dis- 
missed with costs. They will humbly advise His Majesty accordingly. The time 
for entering appearance in the action will be extended to six weeks from to-day. 

Appeal dismissed. 


Solicitors: Linklaters & Paines; Lawrence Jones & Co. 
[Reported by W. E. Rep, Esq., Barrister-at-Law. | 


AKSIONAIRNOYE OBSCHESTVO A. M. LUTHER v. JAMES 
SAGOR & CO. 


[Court or AppeaL (Bankes, Warrington and Scrutton, L.JJ.), April 29, May 2, 
12, 1921] 

[Reported [1921] 3 K.B. 532; 90 L.J.K.B. 1202; 125 L.T. 705; 
37 T.L.R. 777; 65 Sol. Jo. 604] 

Conflict of laws—Foreign law—Enforcement—Decree of foreign State nationalis- 
ing property—Decree by government recognised by English government— 
Retroactive effect of recognition. 

When the British government have recognised the government of a foreign 
country the acts of that government must be treated by English courts with 
all the respect due to the acts of a duly recognised foreign sovereign State, 
and, as such, their validity cannot be questioned. It is immaterial whether the 
recognition of the foreign government is as a government de jure or as a govern- 
ment de facto. In either case the effect of recognition is retroactive to such 
date as the British government accepts as that by which the government in 
question had established its authority, and so the court will not question the 
validity of an act done after that date but before recognition. The English 
courts will give effect to the decree of a foreign independent State confiscating 
property situated within its territorial limits, for such a decree does not contra- 
vene any essential principle of justice or morality and it is immaterial that in 
this country confiscation of property without compensation is not recognised 
by our law and is repudiated by the vast majority of the citizens. 

Decision of Rocne, J., [1921] 1 K.B. 456, reversed on further facts. 


Notes. Followed: White, Child and Beney v. Simmons; White, Child and Beney 
v. Eagle Star and British Dominions Insurance Co., [1922] All E.R.Rep. 482. 
Considered: The Jupiter (No. 3), [1927] All E.R.Rep. 237; Bank of Ethiopia v. 
National Bank of Egypt and Ligouri, [1937] 3 All E.R. 8. Distinguished : Haile 
Selassie v. Cable and Wireless, Ltd. (No. 2), [19389] Ch. 182. Considered: Re 
Banque des Marchands de Moscou (Koupetschesky), Royal Exchange Assurance v. 
The Liquidator, Re Banque des Marchands de Moscou (Koupetschesky), Wilenkin 
v. The Liquidator, [1952] 1 All E.R. 1269. Referred to: Fenton Textile Assocn. 
v. Krassin (1921), 88 T.L.R. 259; The Jupiter, [1924] All E.R.Rep. 405; Banque 
International De Commerce De Petrograd v. Goukassow (1924), 40 T.L.R. 837 ; 
Russian Commercial and Industrial Bank v. Comptoir D’Escompte De Mulhouse, 
[1924] All E.R.Rep. 381; Musmann v. Engelke, [1928] 1 K.B. 90; Lazard Bros. 
& Co. v. Midland Bank, Ltd., [1982] All E.R.Rep. 571; Re Russian Bank for 
Foreign Trade, [1933] All E.R.Rep. 754; Compania Naviera Vascongada vy. 
S.S. Cristina, [1937] 4 All E.R. 313; The Arantzazu Mendi, [1938] 3 All E.R. 833: 
Re Amand, [1941] 2 K.B. 239; Re Amand (No. 2), 1 K.B. 445; Frankfurther v. 
Exner, Ltd. (1947), 177 L.T. 257; Apt (otherwise Magnus) v. Apt, [1947] 2 All E.R 
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677 ; Boguslawski v. Gdynia Ameryka Linie, [1950] 2 All E.R. 855; Sayce v. 
Ameer Ruler Sadiq Mohammad Abbasi Bahawalpur State, [1952] 1 All E.R. 326; 
Gdynia Ameryka Linie Zeglugowe Spolka Akcyjna v. Boguslawski, [1952] 2 All 
E.R. 470. 

As to recognition of foreign law and the acts of foreign States, see 7 Haussury’s 


Laws (8rd Edn.) 8-14, 282-285; and for cases see 11 Dicresr (Repl.) 324-826, 
611 et seq. 


Cases referred to: 


(1) Williams v. Bruffy (1877), 96 U.S.Rep. 176. 
(2) Underhill v. Hernandez (1897), 168 U.S.Rep. 250. 
(3) Oetjen v. Central Leather Co. (1917), 246 U.S.Rep. 297. 
(4) Hope v. Hope (1857), 8 De G.M. & G. 781; 26 L.J.Ch.. 417; 29 L.T.0.S. 4; 
3 Jur.N.S. 454; 5 W.R. 387; 44 E.R. 572, L.JJ.; 11 Digest (Repl.) 443, 
841. 

(5) Kaufman v. Gerson, [1904] 1 K.B. 591; 73 L.J.K.B. 320; 90 L.T. 608; 
52 W.R. 420; 20 T.L.R. 277; 48 Sol. Jo. 296, C.A.; 11 Digest (Repl.) 444, 
843. 

(6) Santos v. Illidge (1860), 8 C.B.N.S. 861; 29 L.J.C.P. 348; 3 L.T. 155; 6 
Jur.N.S. 1348; 8 W.R. 705; 141 E.R. 1404, Ex. Ch.; 11 Digest (Repl.) 444, 
846. 

(7) Mighell v. Sultan of Johore, [1894] 1 Q.B. 149; 63 L.J.Q.B. 593; 70 L.T. 64; 
58 J.P. 244; 10 T.L.R. 115; 9 R. 447, C.A.; 11 Digest (Repl.) 615, 435. 

(8) Lecouturier v. Rey, [1910] A.C. 262; 79 L.J.Ch. 894; 102 L.T. 293; 26 T.L.R. 
368; 54 Sol. Jo. 375, H.L.; 11 Digest (Repl.) 386, 467. 

(9) The Parlement Belge (1880), 5 P.D. 197; 42 L.T. 273; 28 W.R. 642; 4 
Asp.M.L.C. 234, C.A.; 11 Digest (Repl.) 628, 516. 

(10) Vavasseur v. Krupp (1878), 8 Ch.D. 351; 39 L.T. 437; 27 W.R. 176; 22 
Sol. Jo. 702, C.A.; 36 Digest (Repl.) 956, 3008. 

(11) Morgan v. Lariviére (1875), L.R. 7 H.L. 423; 44 L.J.Ch. 457; 32 a We 5 
23 W.R. 587, H.L.; 43 Digest 641, 779. 

(12) Quarrier v. Colston (1842), 1 Ph. 147; 12 L.J.Ch. 57; 6 Jur. 959; 41 E.R. 
587, L.C.; 11 Digest (Repl.) 445, 852. 

(13) Moulis v. Owen, [1907] 1 K.B. 746; 76 L.J.K.B. 396; 96 L.T. 596; 23 JU wai 
348; 51 Sol. Jo. 806, C.A.; 25 Digest 420, 240. 

(14) Simpson v. Fogo (1863), 1 Hem. & M. 195; 1 New Rep. 422; 82 L.J.Ch. 249; 
8 L.T. 61; 9 Jur.N.S. 403; 11 W.R. 418; 1 Mav.L.C. 812; 71 E.R. 85; 
11 Digest (Repl.) 380, 426. 

(15) Central Control Board (Liquor Traffic) v. Cannon Brewery Co., Ltd., [1919] 
A.C. 744; 88 L.J.Ch. 464; 121 L.T. 361; 83 Jeb. 20s BOL wake, Doe okt 
L.G.R. 569, H.L.; 42 Digest 705, 1217. 

Also referred to in argument: 

Folliott v. Ogden (1789), 1 Hy. Bl. 123; 126 E.R. 75; affirmed sub nom. Ogden 
v. Folliott (1790), 3 Term Rep: 726; (1792), 4 Bro. Parl. Cas. 111, H.L.; 
11 Digest (Repl.) 537, 1471. 

Peru Republic v. Dreyfus Bros. & Co. (1888), 88 Ch.D. 348; 57 L.J.Ch. 536; 
58 L.T. 433; 836 W.R. 492; 4 T.L.R. 333; 28 Digest (Repl.) 759, 149. 

Wolff v. Oxholm (1817), 6 M. & 8. 92; 105 E.R. 1177; 11 Digest (Repl.) 386, 
466. 

Wright v. Nutt (1788), Dick. 691; 1 Cox, Eq. Cas. 424; 1 Hy. BI. 186; 21 E.R. 
440, L.C.; 11 Digest (Repl.) 538, 1483. 

Appeal by the defendants from an order of Rocue, J., in a non-jury action. 

The plaintiff company claimed a declaration that certain quantities of veneer or 
plywood which had been sold by the Russian government to the defendants in this 
country under a contract made on behalf of the Russian republican government 
with the defendants in this country was their (the plaintiffs’) property. The 
plaintiff company was incorporated in Russia in 1899, and had thereafter carried on 
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business in Russia. The company owned a factory or mill at Staraja Russa in 
the government of Novgorod in Russia, where it manufactured veneer or plywood. 
The wood was marked with the trade mark ‘‘Venesta,’’ or eV Et which trade 
mark was the property in England of Venesta, Ltd. That company authorised the 
plaintiff company to import into this country boards or crates or packages marked 
with this trade mark or trade name. On June 20, 1918, a confiscatory decree 
purporting to issue from the government of Russia was passed. The following 
translation was accepted by the parties : 


Decree of Council of Commissars for the People of June 20, 1918, which 
appeared in ‘‘Izvestia’’ in Moscow on June 30, 1918. No. 134. By art. 1: 
All industrial and commercial establishments mentioned below with their 
capital and assets of whatever nature are declared the property of the Russian 
Socialist Federative Republic... (17) All the mechanical saw-mills of limited 
or private companies which have a capital of at least 1,000,000 roubles. (18) All 
woodworking establishments equipped with machinery which belonged to 
private or limited companies. Decree signed by Lenin in presence of Council 
of Commissars and by Commissars of the People.—Tstr1oup Nacuine Rixor, 
Business Director; Bovircu-BrovenirscH, Secretary of the Council. 


In 1919 the plaintiff company owned and had in their factory at Staraja Russa a- 


large stock of boards of veneer or plywood of about 1,500 cubic metres, most, if not 
all, of which was marked with the trade mark or trade name, ‘‘Venesta’’ or “*V.L.’’ 
The plaintiff company alleged that in 1919 certain persons calling themselves com- 
missaries, and claiming to be Russian government commissaries, or the duly 
appointed agents of the Russian republican government, seized and took possession 
of, and purported to expropriate and deprive the plaintiff company of its factory 
or mill at Staraja, and wrongfully deprived the plaintiff company of its stock of 
boards at the factory or mill without making any payment therefor to the plaintiff 
company. The plaintiff company further alleged that no such republican govern- 
ment of Russia ever in fact or law existed and no such republican government had 
ever been recognised by His Majesty’s government. By a contract dated Aug. 14, 
1920, the defendants in this country purported to agree to buy from the so-called 
Russian republican government the plaintiff company’s stock of boards of not less 
than 1,500 cubic metres, and obtained possession of, and imported into this country 
a certain quantity of those boards. Other quantities were landed in London. 
The statement of claim alleged that the defendants were intending to import 
further quantities of this wood, and the plaintiffs claimed the declaration already 
mentioned and an injunction restraining the defendants from dealing with the 
wood. The defendants admitted that, by a contract of Aug. 14, 1920, expressed 
to be made between them and one L. B. Krassin, the representative of the Russian 
Commercial Delegation in London, they purchased from the Russian Soviet 
Republic certain quantities of plywood (including the plywood claimed in the 
action), and that 1,500 cubic metres of the plywood was therein described as 
being at ‘‘Station Starie Russey.’’ The defendants denied that the plywood or 
any of it ever was the property of the plaintiff company or that the plaintiff 
company ever was entitled to the possession thereof. The Russian Commercial 
Delegation was present in London with the knowledge, consent, and permission of 
His Majesty’s government, for the purpose of entering into commercial contracts 
with traders in this country, and such traders, including the defendants, were 
authorised and permitted by His Majesty’s government to enter into such com- 
mercial contracts with the delegation. By a letter of July 26, 1920, written on 
behalf of the Secretary of State for Foreign Affairs to the solicitors for L. B. Krassin 
it was stated, as was the fact, that the said L. B. Krassin was the authorised 
representative of the Soviet government and had been received by His Majesty's 
government for the purpose of carrying out certain negotiations. It was further 
stated therein, as was the fact, that his Majesty's Secretary of State regarded Mr. 
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Krassin as a foreign representative, and as one who, in view of the negotiations, 
should be exempt from the processes of the courts. 

By a further letter of Oct. 5, 1920, the Secretary of State stated to the defen- 
dant’s solicitors that His Majesty’s government assented to the claim of the Russian 
Commercial Delegation to represent in this country a State government of Russia. 
The defendants alleged on those facts that (inter alia) the Russian Soviet Republic 
had been recognised by His Majesty's government as the government of a foreign 
state exercising authority in territory which included Staraja Russa. They also 
said that no demand for delivery up of the goods claimed was made before action 
brought by the plaintiffs or by any person on their behalf. 

Rocue, J., held that the plaintiffs were entitled to the declaration claimed, sub- 
ject, as to the quantity of goods covered, to inquiry before the referee, and, with 
the like observation, to the injunction prayed. The claim of the defendants to 
sell the goods amounted to conversion. An assessment of damages by the referee 
was necessary. The defendants appealed. 

After the date of Rocue, J.’s judgment further information was obtained from 
the Foreign Office touching the status of the Soviet government of Russia. The 
defendants applied for and obtained leave to bring this further information before 
the court. It was conveyed in the following letters. On April 12, 1921, the 
defendants’ solicitors wrote to the Under Secretary of State for Foreign Affairs 
asking for a certificate of production to the Court of Appeal that the government 
of the Russian Socialist Federal Soviet Republic had been recognised by His 
Majesty’s government as the de facto government of Russia. In answer to this 
request they received a letter dated April 20, 1921, in these terms: 


‘**(1) I am directed by Earl Curzon of Kedleston to refer to your letter of 
April 12, asking for information as to the relations between His Majesty's 
government and the Soviet government of Russia. (2) I am to inform you 
that His Majesty’s government recognise the Soviet government as the de facto 
government of Russia.’’ 


In answer to a request for information concerning the provisional government, its 
duration and status, a letter was written from the Foreign Office on April 22 
stating that on the termination of the Imperial government of Mar. 14, 1917, the 
provisional government came into power and was recognised by His Majesty’s 
government as the then existing government of Russia, that it remained in power 
until Dec. 13, 1917, and was then dispersed by the Soviet authorities. On Mar. 16, 
1921, a trade agreement was executed between His Majesty’s government and the 
government of the Russian Socialist Federal Soviet Republic. It was signed at 
London by Sir R. S. Horne on behalf of His Majesty’s government and by 
L. Krassin on behalf of the Russian Soviet government. By cl. 10 of this agree- 
ment the Russian Soviet government undertook ‘‘to make no claim to dispose in 
any way of the funds or other property of the Imperial and Provisional Russian 
governments in the United Kingdom.’’ His Majesty’s government gave a corre- 
sponding undertaking as regards British government funds and property in Russia. 


Leslie Scott, K.C., and H. L. Murphy for the defendants. 
Barrington-Ward, K.C., and St. John Field for the plaintiffs. 
Cur. adv. vult. 


May 12. The following judgments were read. 


BANKES, L.J.—The action was brought to establish the plaintiff company’s 
right to a quantity of veneer or plywood which had been imported by the defendants 
from Russia. The plaintiffs’ case was that they are a Russian company having 
a factory or mill at Staraja Russa in Russia for the manufacture of veneer or ply- 
wood, and that in the year 1919 the so-called republican government of Russia, 
without any right or title to do so, seized all the stock at their mill and subsequently 
purported to sell the quantity in dispute in this action to the defendants. The 
plaintiffs contended that the so-called Republican government had no existence 


142 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


as a government, that it had never been recognised by His Majesty's ati 
and that the seizure of their goods was pure robbery. As an alterna ive they 
contended that the decree of the so-called government nationalising all cng 
as a result of which their goods were seized, is not a decree which the eee 
this country would recognise. The answer of the defendants was a In : 
first place they contended that the republican government which ha — 
the decree nationalising all factories was the de facto government of Russia a 
the time, and had been recognised by His Majesty’s government as such, and 
that the decree was one to which the courts of this country could not refuse recog- 
nition. Secondly, they contended that the plaintiff company was an Esthonian and 
not a Russian company, and that as a result of the provisions of the treaty of peace 
between Russia and Esthonia the plaintiffs’ complaint must be dealt with by a 
commission set up in pursuance of art. 14 of that treaty. Rocue, J., decided the 
two main points in the plaintiffs’ favour. Upon the evidence which was before 
the learned judge I think his decision was quite right. As the case was presented 
in the court below the defendants relied on certain letters from the Foreign Office 
as establishing that His Majesty’s government had recognised the Soviet govern- 
ment as the de facto government of Russia. The principal letters are referred to 
by the learned judge in his judgment. He took the view that the letters relied 
on did not establish the defendants’ contention. In this view I entirely agree. 
In this court the defendants asked leave to adduce further evidence, and as the 
plaintiffs raised no objection, the evidence was given. It consisted of two letters 
from the Foreign Office dated respectively April 20 and 22, 1921. The first is in 
reply to a letter dated April 12 which the appellants’ solicitors wrote to the Under 
Secretary of State for Foreign Affairs, asking for a 

“Certificate for production to the Court of Appeal that the government of the 

Russian Social Federal Soviet Republic is recognised by His Majesty’s govern- 

ment as the de facto government of Russia.’’- 


To this request a reply was received dated April 20, 1921, in these terms: 


“I am directed by Earl Curzon of Kedleston to refer to your letter of April 12, 
asking for information as to the relations between His Majesty’s government 
and the Soviet government of Russia. (2) I am to inform you that His 
Majesty’s government recognise the Soviet government as the de facto govern- 
ment of Russia.”’ 


The letter of April 22 is in reply to a request for information whether His Majesty’s 
government recognised the provisional government of Russia, and as to the period 
of its duration, and the extent of its jurisdiction. The answer contains (inter 
alia) the statement that the provisional government came into power on Mar. 14, 
1917, that it was recognised by His Majesty’s government as the then existing 
government of Russia, and that the Constituent Assembly remained in session 
until Dec. 138, 1917, when it was dispersed by the Soviet authorities. The state- 
ment contained in the letter of April 20 is accepted by the plaintiffs’ counsel as the 
proper and sufficient proof of the recognition of the Soviet government as the 
de facto government of Russia. 

In these circumstances the whole aspect of the case is changed, and it becomes 
necessary to consider matters which were not material in the court below. The 
first is a question of law of very considerable importance—namely, what is the 
effect of the recognition by His Majesty’s government in April, 1921, of the Soviet 
government as the de facto government of Russia upon the past acts of that govern- 
ment, and how far back, if at all, does that recognition extend. The second is a 
question of fact—whether sufficient evidence was given to establish the identity 
of the Soviet government now recognised by His Majesty’s government with the 
government which seized and confiscated and sold the appellants’ goods. 

On the first point counsel have been unable to refer the court to any English 
authority. Attention has been called to three cases decided in the Supreme Court 
of the United States: Williams v. Bruffy (1), Underhill v. Hernandez (2), and 
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Oetjen v. Central Leather Co. (3). In none of these cases is any distinction 
attempted to be drawn in argument between the effect of a recognition of a govern- 
ment as a de facto government and a recognition of a government as a government 
de jure, nor is any decision given upon that point. Nor, except incidentally, is any 
mention made as to the effect of the recognition of a government upon its past 
acts. The mention occurs in two passages, one in the judgment of Fretp, J., in 
Williams v. Bruffy (1), where, after discussing the essential differences between 
the government of the Confederate States and the two kinds of de facto governments 
which he says may exist, he explains that the second of the two kinds exists where 
a portion of the inhabitants of a country have separated themselves from the 
parent State and established an independent government. He says (96 U.S.Rep. 
at p. 186): 


“The validity of its acts, both against the parent State and its citizens or 
subjects, depends entirely upon its ultimate success. If it fail to establish 
itself permanently, all such acts perish with it. If it succeed, and become 
recognised, its acts from the commencement of its existence are upheld as those 
of an independent nation.”’ 


-The second mention of the point occurs in the judgment of Futter, C.J., in 
Underhill v. Hernandez (2). He says, in speaking of civil wars (168 U.S.Rep. 
at p. 253): 

“Tf the party seeking to dislodge the existing government succeeds, and the 
independence of the government it has set up is recognised, then the acts of 
such government from the commencement of its existence are regarded as 
those of an independent nation.”’ 


These are weighty expressions of opinion on a question of international law. 
Neither learned judge cites any authority for his proposition. Each appears to 
treat the matter as one resting on principle. On principle the views put forward 
by these learned judges appear to me to be sound, though there may be cases in 
which the courts of a country whose government has recognised the government 
of some other country as the de facto government of that country may have to 
consider at what stage in its development the government so recognised can, to use 
the language to which I have already referred of those learned judges, be said to 
have ‘‘commenced its existence.’’ No difficulty of that kind arises in the present 
case, because, upon the construction which I place upon the communication of the 
Foreign Office to which I have referred, this court must treat the Soviet govern- 
ment, which the government of this country has now recognised as the de facto 
government of Russia, as having commenced its existence at a date anterior to any 
date material to the dispute between the parties to this appeal. 

An attempt was made by the plaintiffs’ counsel to draw a distinction between 
the effect of the recognition of a government as a de facto government and the 
effect of a recognition of a government as a government de jure, and to say 
that the latter form of recognition might relate back to acts of State of a date 
earlier than the date of recognition, whereas the former could not. WHEATON, 
quoting from MovunTAGuE Bernard (NEUTRALITY OF GREAT BRITAIN DURING 
American Civiz War (London, 1870), p. 108), states the distinction between a 
de jure and a de facto government thus (INTERNATIONAL Law, 5th (English) Edn., 
p. 36): 

‘‘A de jure government is one which, in the opinion of the person using the 
phrase, ought to possess the powers of sovereignty, though at the time it may 
be deprived of them. A de facto government is one which is really in posses- 
sion of them, although the possession may be wrongful or precarious.” 


For some purposes, no doubt, a distinction can be drawn between the effect of the 
recognition by a sovereign State of the one form of government or of the other, 
but for the present purpose, in my opinion, no distinction can be drawn. The 
government of this country having, to use the language just quoted, recognised the 
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Soviet government as the government really in possession of the powers of A 


sovereignty in Russia, the acts of that government must be treated by mae: " 
this country with all the respect due to the acts of a duly recognised foreig 
sovereign State. 
It earned material now to consider whether the defendants have ae suffi 
cient evidence to establish that the confiscation and subsequent sale of the respon- 


dents’ property were the acts of the government which His Majesty’s government B 


have now recognised as the de facto government of Russia. Tnveny opinion, ei 
have. The decree of confiscation [ante, p. 140] purports to be a ‘‘decree of Counci 
of Commissars for the People.’’ The contract of sale of the goods to the aie 
dants dated Aug. 14, 1920, purports to be made by L. B. Krassin on behalf of the 
Russian Commercial Delegation. The trade agreement between this country and 
Russia of Mar. 16, 1921, is made between His Majesty’s government and the 
government of the Russian Socialist Federal Soviet Republic, thereinafter referred 
to as the Russian Soviet government, and is signed by M. Krassin as the repre- 
sentative of that government. From the letter from the Foreign Office to Messrs. 
Linklater of April 22, 1921, it appears that the Soviet authorities dispersed the 
then Constituent Assembly on Dec. 13, 1917, from which date I think it must 
be accepted that the Soviet government assumed the position of the sovereign 
government and purported to act as such. The witness Rastorgoueff explained 
that Council of Commissars for the People is the executive body of the Soviet 
Republic. The witness Schotter deposed to the seizure of the plaintiffs’ goods at 
the factory being made by persons holding official documents from the Soviet 
government, and to the fact that at that time and up to the date of the trial the 
power (as he expressed it) was in the hands of the Bolshevists. The witness Muller 
who described himself as confidential clerk to the Russian Trade Delegation of 
the Russian Socialist Federal Soviet Republic, of which M. Krassin was the head, 
deposed to the fact that since the end of 1917 the Russian Socialist Federal Soviet 
Republic had in fact been ruling over that part of Russia in which the plaintiffs’ 
factory at Staraja Russa is situate. Upon these materials I consider that it is 
established that the decree of confiscation of June 20, 1918, the seizure of the 
plaintiffs’ goods in January, 1919, and the subsequent sale of them to the defen- 
dants in August, 1920, were all acts of the Soviet government which has now been 
recognised by His Majesty’s government as the de facto government of Russia, 
and must be accepted by the courts of this country as such. 

It is necessary now to deal with the point made by the plaintiffs, that the decree 
of confiscation of June, 1918, even if made by the government which is now recog- 
nised by His Majesty’s government as the de facto government of Russia, is in its 
nature so immoral, and so contrary to the principles of justice as recognised by this 
country, that the courts of this country ought not to pay any attention to it. This 
is a bold proposition. The question before the court is not one in which the 
assistance of the court is asked to enforce the law of some foreign country to 
which legitimate objection might be taken, as in Hope v. Hope (4) and Kaufman 
v. Gerson (5). The question before the court is as to the title to goods lying in a 
foreign country which a subject of that country, being the owner of them by the 
law of that country, has sold under an f.o.b. contract for export to this country. 
The court is asked to ignore the law of the foreign country under which the vendor 
acquired his title, and to lend its assistance to prevent the purchaser dealing with 
the goods. 

I do not think that any authority can be produced to support the contention. 


Authority appears to negative it. In Santos v. Illidge (6), Buacxsurn, J., says 
(8 C.B.N.S. at p. 876): 


‘Assuming the taking to have been prohibited by a British Act, still the 
taking having been of property locally situated in a foreign country, in a manner 
lawful according to the laws of that country, I apprehend that the property 
actually passed by the sale, and vested in the purchasers, though they com- 
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mitted a felony according to our law by taking it. It would be otherwise if 
the transfer were by a British subject of personal property situated within the 
British dominions; for, the contract passing the property, being prohibited, 
would be held void, and so the property would not vest; and it would be 
questionable how the case would have been, if it had been shown that the 
vendor was a domiciled British subject, though the property was locally situated 
in Brazil. But, where, as we must take it to be here, a Brazilian vendor, in 
Brazil, transferred property locally situated in Brazil, I apprehend that though 
the vendees were British subjects the validity of the transfer must on every 
principle of law depend upon the local law of Brazil, and not upon that of the 
country of the purchaser: see Story on THE ConrLict or Laws, ec. 9, p. 308 
(Edn. 1835).”’ 


The plaintiffs’ position is rendered all the more difficult from the fact that the 
vendor in the present case is a duly recognised sovereign State whose law con- 
ferred the title which is challenged. Even if it was open to the courts of this 
country to consider the morality or justice of the decree of June, 1918, I do not 
see how the courts could treat this particular decree otherwise than as the expres- 
sion by the de facto government of a civilised country of a policy which it con- 
sidered to be in the best interest of that country. It must be quite immaterial 
for present purposes that the same views are not entertained by the government 
of this country, are repudiated by the vast majority of its citizens, and are not 
recognised by our laws. Taking the view I do of the point I do not consider it 
necessary to discuss the authorities to which our attention has been called. 

The only remaining point is one that does not become material having regard to 
my view of the evidence now before this court. In the court below the defendants 
contended that the courts of this country had no jurisdiction to entertain the 
present dispute because the plaintiffs are really an Esthonian company and not a 
Russian company, and that by the terms of the treaty of peace the present claim 
is one which must be adjudicated upon by a commission appointed under the 
treaty. There is, in my opinion, no substance in the point. Even if the defen- 
dants were right on their facts they fail, in my opinion, in making out either that 
the present dispute falls within the language of the treaty, or that, if it did, the 
language of the treaty ousts the jurisdiction of the courts of this country. Upon 
the facts, in my opinion, Rocue, J., was quite right in deciding that the plaintiffs 
never ceased to be a Russian company. Although I consider that upon the 
materials before him the learned judge’s judgment was quite correct, I think that 
upon the fresh materials before this court the appeal succeeds and the judgment 
must be set aside and entered for the defendants. 


WARRINGTON, L.J.—The question in this case is whether the plaintiffs, or 
the defendants, are to be treated in this country as the owners of certain goods 
formerly the property of the plaintiffs, but since seized and sold to the defendants 
by persons purporting to act as the agents of the Russian Soviet government. 
Rocue, J., has given judgment in favour of the plaintiffs’ claim, and the defen- 
dants appeal. Rocue, J., founded his judgment on the conclusion of fact arrived 
at by him on the evidence before him that the Russian Soviet government had 
not been recognised by the government of this country, and, therefore, the courts 
could not recognise it or hold that it had sovereign power or was able to deprive 
the plaintiff company of its property. With this finding on the materials before 
the learned judge I entirely agree. Since the date of the judgment, however, it 
appears by a letter dated April 20, 1921, written by the Foreign Office to the 
defendants’ solicitors that His Majesty’s government recognise the Soviet govern- 
ment as the de facto government of Russia. The case, therefore, comes before us 
upon fresh materials of which we are bound to take notice, and which make a 
radical alteration in the circumstances under which the question is to be decided. 

It is unnecessary to state the facts in detail, and for the present I will assume 
that the decree of June 20, 1918, declaring the establishments, capital, and assets 
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of certain companies, including such a company as the plaintiffs, to be the property A 
of the Russian Socialist Federal Republic was a decree of the same government 
as that which has since been recognised, and that the persons who afterwards 
seized the goods in question and those who sold them to the defendants were 
acting as the agents of that government. The question then is whether the court 
has any power to question the validity of the proceedings under which the property 
in the goods has prim facie been transferred to the defendants. The letter of the B 
Secretary of State is clearly conclusive as to the status of the Soviet government— 
namely, that it is an independent sovereign government: see Mighell v. Sultan of 
Johore (7), per Lorp Esuer, M.R., 1 Q.B. at p. 158. It is well settled that the 
validity of the acts of an independent sovereign government in relation to property 
and persons within its jurisdiction cannot be questioned in the courts of this 
country : C 

‘Every sovereign State is bound to respect the independence of every other 

sovereign State, and the courts of one country will not sit in judgment on 

the acts of the government of another done within its own territory’’: 


per Crarke, J., delivering the judgment of the Supreme Court of the United States 
of America in Oetjen v. Central Leather Co. (3) ((1917), 246 U.S.Rep. at p. 303). D 
The existence of this principle of law is implicit in the speeches of both Lorp 
MacnaGuten and Lorp Swaw in Lecouturier v. Rey (8), and is not disputed by 
counsel for the plaintiffs in the present case. Some reliance was placed by the 
plaintiffs upon the principle enunciated in such cases as Kaufman vy. Gerson (5) 
that the courts of this country will not enforce a contract invalid by our law as being 
in contravention of some essential principle of justice or morality, notwithstanding E 
that by the law of the country where it was made no such objection could be 
raised to it. In my opinion, this principle has no application. The defendants 
are not seeking to enforce such a contract. They are resisting an endeavour on 
the part of the plaintiffs to induce the court to ignore and override legislative and 
executive acts of the government of Russia and its agents affecting the title to 
property in that country. It is that which, in my opinion, we are not at liberty F 
to do. 

But then it is said that at the time when the legislative or executive acts were 
done the persons assuming to act as the government of Russia had not been recog- 
nised by this country, and those acts, therefore, are not entitled to the respect due 
to the acts of an independent sovereign State. This contention raises the question 
whether recognition is retroactive to any and what extent. Assuming that the 
acts in question are those of the government subsequently recognised I should 
have thought that in principle recognition would be retroactive at any rate to 
such date as our government accept as that by which the government in question 
in fact established its authority. It appears from the letter of the Foreign Office 
dated April 22, 1921, that that date is anterior to any of the events material to 
the present case. 


‘Recognition is the act through which it becomes apparent that an old 
State is ready to deal with a new State as an international person and a 
member of the family of nations’’: (OPPENHEIM, INTERNATIONAL Law (8rd Edn.), 
vol. 1, p. 135). 

If this is so then, provided the act in question was an act of the State so recog- 
nised it must, in my opinion, be entitled to the same respect as the act of a [ 
sovereign State, whether done before or after recognition. 

We have not been referred to, nor have I found, any authority in English law 
on the point, but there are decisions of the Supreme Court of America directly 
supporting the view I have expressed. The first of those is the judgment of 
Frevp, J., delivering the opinion of the Supreme Court in Williams v. Bruffy (1). 
Speaking of de facto governments he says (96 U.S.Rep. at p. 185): * 

“The latter are of two kinds. One of them is such as exists after it has 
expelled the regularly constituted authorities from the seats of power and the 
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A public offices, and established its own functionaries in their places, so as to 

represent in fact the sovereignty of the nation.... As far as other nations are 
concerned, such a government is treated as in most respects possessing rightful 
authority; its contracts and treaties are usually enforced; its acquisitions are 
retained; its legislation is in general recognised; and the rights acquired under 


it are, with few exceptions, respected after the restoration of the authorities 
B which were expelled.”’ 


It is true that there are here no express words affirming the validity of the acts 
of such a de facto government as from the commencement of its existence, but 
that such a view is implied is clear; the learned judge is obviously speaking of all 
the acts of such a government after it has come to represent the sovereignty of 
the nation. In the case of the other kind of de facto governments—namely, ‘‘where 
a portion of the inhabitants of a country have separated themselves from the 
parent State, and established an independent government,’’ his view is quite 
plainly expressed. He Says (ibid., at p. 186): 


“Tf it succeed, and become recognised, its acts from the commencement of 
its existence are upheld as those of any independent nation.”’ 


Speaking (of the American States after their Separation from Great Britain) he 
says: 


‘Having made good their declaration of independence, everything they did 


from that date was as valid as if their independence had been at once acknow- 
ledged.”’ 


The same view is expressed in the judgment already referred to in Oetjen v. 
Central Leather Co. (3) (246 U.S.Rep. at p. 802). It is true that in that case the 
court is applying the principle to a government recognised as the de jure govern- 
ment, but, in my opinion, there is no difference for the present purpose between 
& government recognised as such de jure and one recognised de facto. In the 
latter case, as well as in the former, the government in question acquires the right 
to be treated by the recognising State as an independent sovereign State, and none 
the less that our government does not pretend to express any opinion on the legality 
or otherwise of the means by which its power has been obtained. In fact I rather 
think a de jure government in international law means ‘‘one which, in the opinion 
of the person using the phrase, ought to possess the powers of sovereignty, though 
at the time it may be deprived of them’’; while a de facto government is one 
which is ‘‘really in possession of them, although the possession may be wrongful 
or precarious’’: WueEaton, InrernationaL Law (5th (English) Edn.), p. 86. I 
express no opinion on the question whether the retroactive effect of recognition 
is so wide as to cover every act of the recognised government from the commence- 
ment of its existence. It is unnecessary to do so in the present case for the reason 
that our government clearly treats the Soviet government as having effectively dis- 
placed the previous government at a date anterior to the earliest of the relevant 
events. I am of opinion, therefore, that on the assumptions mentioned above 
the court is not in a position to question the validity of the acts whereby the 
property in the goods in question has been taken from the plaintiffs and trans- 
ferred to the defendants. 

I have now to consider whether those assumptions are justified. I think they 
[ are. In my opinion, it is sufficiently proved that the Council of Commissars by 
whom the decree of June 20, 1918, purported to have been made were the persons 
at that time exercising supreme authority in Russia, and that the actual seizure 
of the goods in question was in pursuance of that decree, and by persons acting 
under the authority of the government. The contract for sale to the defendants 
was made by M. Krassin as the representative of the commercial delegation in 
this country, which was treated by our government as representing ‘‘a State 
government of Russia’’: see the letter of Oct. 5, 1920, from the Foreign Office. 
Was the government afterwards recognised the same government as that by which 
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the several acts above referred to were done? There is no evidence of any change 
of government in Russia since before June 20, 1918, and in cl. 10 of the trade 
agreement between this country and the Russian Soviet government the eNO 
of governments in Russia is described as ‘‘The late Imperial and ae 
Russian governments,’’ and the Russian Soviet government, and in the letter o 
April 22, 1921, already referred to, it is stated that it was the Soviet authorities 
who displaced the provisional government. I think, therefore, we are entitled 
to infer that the government recognised as the Soviet government existed before 
the date of the decree, and has been the government of Russia ever since. A 
further point was taken by the defendants founded on the suggestion that the 
plaintiff company must, since the recognition of Esthonia as a separate independent 
State, be treated as an Esthonian subject, and that its rights are regulated 
exclusively by certain treaty stipulations between Russia and Esthonia. Rocue, Jig 
decided against the appellants on this point. I am quite content with his judg- 
ment in this respect, and desire to add nothing thereto. On the other point, 
however, I am of opinion that the appeal succeeds, and that judgment ought to 
have been entered and ought now to be entered for the defendants in the action. 


SCRUTTON, L.J.—This appeal, which raises questions of general importance, 
relates to the ownership of certain wood goods which came to England from Russia 
by way of Esthonia. The plaintiffs, a Russian company, claim them as their 
property because they were made by the company’s servants in Russia in 1918, 
at their factory at Staraja Russa. The defendants, an American firm, claim them 
under a purchase on Aug. 14, 1920, from one Krassin, claiming to be the represen- 
tative in England of the government in Russia, and selling the goods as the property 
of that government. Going a step further, the defendants allege that the goods 
became the property of that government by virtue of a government decree of 
June 20, 1918, nationalising all wood factories and their property, followed by a 
taking possession of the goods by the government under that decree in January, 
1919. Rocue, J., decided in favour of the plaintiffs, and the defendants appeal. 
The plaintiffs’ head office before the war was in Reval, then in Russia. One of 
the defendants’ points was that now, by the treaty of peace between Russia and 
Ksthonia, Reval formed part of Esthonian territory; that the plaintiffs had thus 
become an Esthonian company, and were, therefore, confined in their remedies 
to the method prescribed by that treaty of peace. On this I agree with Rocue, J., 
that by their proceedings in evidence before us the company preserved themselves 
as a Russian company. If they had failed I am not satisfied that the treaty 
prevented them from protecting their rights of property in foreign countries. 

On the more serious question of the position of the government of Russia, this 
court is in a different position from Rocue, J. In his judgment on Dee. 21, 1920, 
he stated that he was satisfied that His Majesty's government had not recognised 
the Soviet government as the government of a Russian Federal Republic or of any 
sovereign State or power. There were laid before us letters from the Foreign 
Office, one dated April 20, 1921, stating ‘‘that His Majesty’s government recognise 
the Soviet government as the de facto government of Russia’; one dated April 22, 
1921, stating that the provisional government (the government of M. Kerensky) 
was displaced by the All Russian Congress of Workmen's, Soldiers’, and Peasants’ 
deputies on Nov. 8, 1917, and the Constituent Assembly dispersed by the Soviet 
authorities on Dec. 13, 1917; and also a trade agreement made on March 16, 1921, 
between the government of the United Kingdom and the government of the Russian 
Socialist Federal Soviet Republic, acting by L. Krassin. This gentleman is the 
person who sold the goods to the defendants on behalf of the Russian Commercial 
Delegation. There was evidence that this delegation was a department of the 
Russian Socialist Federal Soviet Republic, as was the Soviet of People’s Commis- 
saries by whom the decree nationalising woodworking factories was made. An 
appeal to this court is a re-hearing, and it has been frequently decided that the 
court must give the judgment which the judge below would have given had any 


| 
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retrospective statute, passed since the date of his judgment, been in force at that 
date. His Majesty’s government having in 1921 clearly recognised the Soviet 
government as the de facto government of Russia, the questions argued before us 
were (i) whether that recognition extended back to Aug. 14, 1920, when L. B. 
Krassin sold the goods in question to the defendants, or to June 20, 1918, when the 
decree nationalising the factories was passed. This would include the question 
whether the government de facto on those dates was the same government as was 
recognised by the British government in 1921, or a predecessor in title of that 
government; (ii) whether, assuming that recognition to extend to the dates in 
question, yet the legislation in question in confiscating private property without 
compensation was so contrary to British moral and political ideas that the English 
courts would decline to recognise it, or to give effect to rights derived from it. 


C The principle of the immunity of foreign States from the jurisdiction of this 


country was stated by this court in The Parlement Belge (9) (5 Prob.D. at p. 217): 


‘We are of opinion that the proposition deduced from the earlier cases in an 
earlier part of this judgment is the correct exposition of the law of nations, 
viz., that as a consequence of the absolute independence of every sovereign 

authority and of the international comity which induces every sovereign State 
to respect the independence of every other sovereign State, each and every one 
declines to exercise by means of any of its courts, any of its territorial juris- 
diction over the person of any sovereign or ambassador of any other State, or 
over the public property of any State which is destined to its public use, or over 
the property of any ambassador, though such sovereign, ambassador or property 
be within its territory, and therefore, but for the common agreement, subject 
to its jurisdiction.’’ 


On this question Vavasseur v. Krupp (10) is instructive. Shells alleged to infringe 
an English patent were landed in this country, but on the Mikado of Japan claim- 
ing the goods as the public property of his State the court ordered them to be 
released to him, without any inquiry whether in fact they infringed an English 
patent and so were, if found in England, liable to destruction. If M. Krassin had 
brought these goods with him into England, and declared on behalf of his govern- 
ment that they were the property of the Russian government, in my view, no 
English court could investigate the truth of that statement. To do so would not 
be consistent with the comity of nations as between independent sovereign States. 
In Morgan v. Lariviére (11) the opinions as to the power of the court to deal with 
a trust fund in which a foreign government was interested were obiter dicta—as 
the court held there was in fact no trust fund. If by any misadventure the 
authorised representative of a sovereign State should claim property not really 
belonging to the State it appears to me that the remedy is by diplomatic means 
between States, not by legal proceedings against an independent sovereign. The 
case may be different where the sovereign State submits to the jurisdiction as 
plaintiff, and asks the court to use its remedies in favour of the plaintiff. But 
where the sovereign State is defendant I cannot conceive the courts investigating 
the truth of its allegation that the goods in question, which it exported from its 
own territory, are its public property. 

In Vavasseur v. Krupp (10) the Mikado, in joining as defendant, was held only 
to have done so in order more effectively to call the attention of the court to the 


- fact that inadvertently it had interfered by injunction with the property of a 


sovereign State. What the court cannot do directly it cannot, in my view, do 
indirectly. If it could not question the title of the government of Russia to goods 
brought by that government to England, it cannot indirectly question it in the 
hands of a purchaser from that government by denying that the government could 
confer any good title to the property. This immunity follows from recognition as 
a sovereign State. Should there be any government which appropriates other 
people’s property without compensation, the remedy appears to be to refuse to 
recognise it as a sovereign State. Then the courts could investigate the title 
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without infringing the comity of nations. But it is impossible to recognise 4 
government and yet claim to exercise jurisdiction over its person or property 
against its will. Further, the courts in questioning whether a particular person 
or institution is a sovereign must be guided only by the statement of the sovereign 
on whose behalf they exercise jurisdiction. As was said by this court in Mighell 
v. Sultan of Johore (7) ([1894] 1 Q.B. at p. 158): 


‘‘When once there is the authoritative certificate of the Queen through her 
minister of State as to the status of another sovereign, that in the courts of this 
country is decisive.”’ 


In the present case we have from the Foreign Office a recognition of the Soviet 
Republic in 1921 as the de facto government, and a statement that in 1917 the 
Soviet authorities expelled the previous government recognised by His Majesty. 
It appears to me that this binds us to recognise the decree of 1918 by a depart- 
ment of the Soviet Republic, and the sale in 1920 by the Soviet Republic of property 
claimed by them to be theirs under that decree, as acts of a sovereign State the 
validity of which cannot be questioned by the courts of this country, unless it is 
possible to do so for the second reason argued before us, incompatibility with the 
moral and political policy of the United Kingdom. 

This view renders it unnecessary for me to express a final opinion whether and 
to what extent a recognition of a de facto government is retrospective to previous 
acts and times. It appears to me that a recognition of a government as de facto 
the government in one year does not necessarily recognise that it was the de facto 
government from the first moment when some of the individuals supporting its 
cause began to resist or to attack the then established government. It may well be 
a question when first the struggling body attained such power that it was a govern- 
ment de facto, and over what area, and that you cannot answer that question by 
knowing that some years later the sovereign recognised it as the government de 
facto over a particular area. When that question is to be answered, the courts 
must ask the sovereign for information; but here the Foreign Office letters appear 
to show that since the beginning of 1918 the Soviet Republic has been the govern- 
ment de facto of Russia. On the first point, therefore, I am of opinion that the 
defendants show a title derived from a recognised sovereign State, which by the 
comity of nations cannot be questioned in these courts unless the second ground 
to be referred to is sufficient justification for questioning it. We were referred to 
decisions of the Supreme Court of the United States dealing with a similar state 
of facts: Oetjen v. Central Leather Co. (3); Underhill v. Hernandez (2); Williams 
v. Bruffy (1). These decisions, while deserving of the highest respect in our 
courts, are not binding on us. But it is satisfactory to find that the principles 
there stated are in accordance with the views already expressed except that I 


should prefer at present to reserve my opinion as to the exact meaning to be given 
to the principle that 


‘ 


when a government which originates in revolution or revolt is recognised by 
the political department of our government as the de jure government of the 
country in which it is established such recognition is retroactive in effect and 


validates all the actions and conduct of the government so recognised from the 
commencement of its existence.’’ 


The definition of the last six words may require very careful consideration. 
It remains to consider the argument that the English courts should refuse to 
recognise the Soviet legislation and titles derived under it as confiscatory and unjust. 


This was based on the general principle stated by Mr. Dicey in his work on the 
Conruict or Laws (2nd Edn.), p. 81, that 


“English courts will not enforce a right otherwise duly acquired under the law 
of a foreign country... . (8) where the enforcement of such right is inconsistent 
with the policy of English law, or with the moral rules upheld by English law 
or with the maintenance of English political institutions.”’ : i , 


A 
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A When this is expanded later in the same work (at p. 36) the only head applicable 
to this case is (Inconsistency with) ‘Morality,’ i.e., as supported by English 
courts. There are very few instances in which this principle has been applied. 
Rights derived from a contract for the sale of slaves made in a country where such 
a sale is legal have been enforced by English courts: Santos v. Illidge (6). Gaming 
debts incurred abroad where gaming is legal have been enforced here: Quarrier v. 

B Colston (12), though securities payable in England for gaming debts of the same 
character have not been enforced: Moulis v. Owen (13). Two cases in particular 
in which English courts have ignored foreign law of which they disapproved (Simp- 
son v. Fogo (14) and Kaufmann v. Gerson (5)) have been the subject of consider- 
able adverse comment. The former can, perhaps, be treated as a retaliation by 
English courts on foreign States whose tribunals refuse to recognise rights acquired 

C by English law. The latter decision, in which English courts refused to recognise 
a contract validly made in France on the ground it was contrary to English ° 
principles of morality, is adversely criticised in Mr. Dicry’s Conruict or Laws 
(2nd Edn.), App. Note, 8, p. 727, who treats it as a mistaken application of the 
sound principle that English courts will not enforce foreign contracts, valid where 
made, where the court deems the contract to be in contravention of some essential 

D principle of justice and morality. But it appears a serious breach of international 
comity if a State is recognised as a sovereign independent State to postulate that 
its legislation is ‘“‘contrary to essential principles of justice and morality.’’ Such 
an allegation might well with a susceptible foreign government become a casus 
belli; and should, in my view, be the action of the sovereign through his ministers, 
and not of the judges in reference to a State which their sovereign has recognised. 

E The English courts act on the rule 


‘that an intention to take away the property of a subject without giving him 
a legal right to compensation for the loss of it is not to be imputed to the legis- 
lature unless that intention is expressed in unequivocal terms’’: Central 
Control Board (Liquor Traffic) v. Cannon Brewery Co., Ltd. (15). 


F If it were, they must give effect to it, and can hardly be more rigid in their 
dealings with foreign legislation. Individuals must contribute to the welfare of 
the State, and at present British citizens who may contribute to the State more 
than half their income in income tax and supertax, and a large proportion of their 
capital in death duties, with the fear of a capital levy hanging over their heads, 
can hardly declare a foreign State immoral which considers (though we may think 

G wrongly) that to vest individual property in the State as representing all the citizens 
is the best form of proprietary right. I do not feel able to come to the conclusion 
that the legislation of a State recognised by my sovereign as an independent 
sovereign State is so contrary to moral principle that the judges ought not to recog- 
nise it. The responsibility for recognition or non-recognition with the consequences 
of each rests on the political advisers of the sovereign and not on the judges. In 

H my view, therefore, on the new materials available since the judgment of Rocue, J., 
the plaintiffs fail in their action, and the judgment below should be set aside. 


Appeal allowed. 
Solicitors: H. W. & S. Patey; Linklaters & Paines. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


152 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


Re WEST. DENTON v. WEST 


[Cuancery Division (Astbury, J.), February 16, 1921) 
[Reported [1921] 1 Ch. 538; 90 L.J.Ch. 842; 125 L.T. 117; 
37 T.L.R. 483; 65 Sol. Jo. 379] 


Settlement—Hotchpot—Appointment of life interests—Reversionary interests 
never taking effect—Valuation. 

By her will the donee, who died in 1886, exercised a power of appointment 
created by her marriage settlement and appointed the life interest in the whole 
fund to her daughter T. and after her death upon trust for her issue, in default 
of such issue, to her (the donee’s) daughters, G. and F’., for their lives in 
equal shares. T., G. and F. survived the donee and T. survived G. and F. 
All three died without issue, and, under the marriage settlement T., G. and F. 
each took £1,000 in default of appointment. A hotchpot clause in the settle- 
ment provided that no one of the children who should take ‘‘any part of the 
said trust premises’’ under any appointment should in default of appointment 
have or be entitled to any share of the unappointed part (viz. the £1,000) 
without bringing the share appointed into hotchpot and accounting for it. 

Held: as T. had taken ‘‘part of the said trust premises’’ under an appoint- 
ment the hotchpot clause applied to her life interest which must be brought 
into account as against her £1,000; as the reversionary life interest of G. had 
never taken effect in possession she had taken no ‘‘part of the said trust 
premises’’ within the clause, and her interest was not liable to be brought into 
account; it was immaterial how the life interest of T. was valued, since it must 
largely exceed the £1,000, but in a case where the parties had waited until it 
was known that the reversionary life interests were of no value, it would be 
inequitable now to value these interests, which never fructified, at their past 
actuarial value. 


Notes. Considered: Re North Settled Estates, Public Trustee v. Graham, 
[1946] Ch. 13; Re Thomson Settlement Trusts, Robertson v. Makepeace, [1953] 
1 All E.R. 1139. Referred to: Re Gordon, Public Trustee v. Bland, [1942] 1 
All E.R. 59; Re Bradberry, National Provincial Bank v. Bradbury, Re Fry, Tasker 
v. Gulliford, [1942] 2 All E.R. 629. 

As to the application of the hotchpot clause, see 29 Hatspury’s Laws (2nd Edn.) 
603; and for cases see 40 Digest (Repl.) 614. 

Cases referred to: 

(1) Rucker v. Scholefield (1862), 1 Hem. & M. 36; 32 L.J.Ch. 46; 9 Jur.N.S. 17; 
11 W.R. 187; 71 E.R. 16; 40 Digest (Repl.) 614, 1108. 

(2) Eales v. Drake (1875), 1 Ch.D. 217; 45 L.J.Ch. 51; 24 W.R. 184; 40 Digest 
(Repl.) 614, 1110. : 

(3) eee Trench v. Heathcote, [1891] W.N. 10; 40 Digest (Repl.) 614, 

( 
(4) Re Westropp, Ex parte Westropp (1908), 87 I.L.T. 183. 


(5) Wheeler v. Humphreys [1898] A.C. 506; 67 L.J.Ch. 499: 78 L.T. 7 
ys, A.C: . «J Ch. : Lie twee 
47 W.R. 17, H.L.; 44 Digest 1241, 10, 719. 


Adjourned Summons for the determination of the following questions; (i) 
whether, on the true construction of the settlement and in the events ares 
happened the estate of Theresa ought to bring into hotchpot, as against the £1,000 
which, under the trusts of the settlement, was raisable out of ths trust funds a 
payable to her estate, the life interest in the whole of the fund appointed to her 
by the will of Mrs. West, and if so, how that life interest ought to be oul for 
ca purpose of such hotchpot ; and (ii) whether the estate of Georciana ought to 
bring into hotchpot against the £1,000 similarly raisable and payable to her cctate 
the life interest in one moiety of the trust fund (which life interest did not ‘ines 
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A effect in possession) appointed to her by her mother’s will, and if so, how that life 
interest should be valued for the purpose of such hotchpot. 


Gavin Simonds for the estates of the appointor’s son and her daughter Florence. 
fF, E. Farrer for the estate of the appointor’s daughter Theresa. 

Farwell for the estate of the appointor’s daughter Georgiana. 

H. A. H. Christie for the trustees of the settlement. 


ASTBURY, J.—This is a summons in the matter of an indenture of settlement 
made in 1865, followed by an appointment under a power therein contained, seek- 
ing a decision as to whether, on the true construction of the settlement, and in the 
events that have happened, certain life interests ought to be brought into hotchpot, 
and, if so, how the interests respectively ought to be valued. Under the settlement 

Cc certain funds were directed to be invested and held on trust, the relevant trusts 
after the death of Mrs. West, the donee of the power of appointment, being for 
all such one or more of her four children, or their issue, in such shares as Mrs. West 
should by deed or will appoint. Mrs. West had one son and three daughters. In 
default of appointment the settlement provided that the funds should be held in 
trust out of the capital to raise and pay to Georgiana West, Florence West, and 

D Theresa Lucy West respectively £1,000, and as to the residue, after raising these 
three several sums of £1,000, in trust for her son absolutely. There was a 
hotchpot clause in these terms : 





“Provided always that no one of [the four children] who or whose issue 
shall take any part of the said trust premises under any appointment in pur- 
suance of either of the powers lastly hereinbefore contained shall in default 

FE of appointment to the contrary have or be entitled to any share in or to any 
sum of money raisable out of the unappointed part of the said trust premises 
under the said trust in default of appointment without bringing the share or 
shares appointed to him or her or to his or her issue into hotchpot and account- 
ing for the same accordingly.”’ 

By her will made in 1873, Mrs. West, after reciting that her daughters Georgiana 

F and Florence had been sufficiently provided for, and that she desired to place her 

daughter Theresa as near as possible upon an equal footing in point of fortune, 
appointed that the trustees of the settlement should from her death stand possessed 
of the property which was subject to the trusts of the indenture of 1865 upon trust 
to pay the income to her daughter Theresa for life, and after her death upon trust 
for her issue in such shares as she should appoint, and in default of appointment 
G in equal shares, and in default of Theresa having issue, then as to one moiety to 
pay the income to Georgiana for life, and as to the other moiety to pay the income 
to Florence for life upon the same trusts and with the same powers as were 
declared in favour of Theresa. Mrs. West died in 1886, her three daughters 
surviving her. Florence died in 1906 a spinster, and under her will appointed her 
brother executor and universal legatee. Georgiana married, and died in 1915 

H without issue. Theresa survived her two sisters, and has since died without 

leaving any issue. Mrs. West's son died in 1917, and his legal personal representa- 
tive is the plaintiff on the summons. [His Lorpsuip referred to the questions 
in the summons and continued :] 

The main question concerns Theresa, who took a life interest in the whole of 
the trust fund, and who survived her brother and sisters. It is contended on her 

J behalf that the £1,000 settled on her and her executors, in default of appointment, 

should be paid intact for two reasons, first, because she did not take “‘a part of 
the said trust premises’’ within the meaning of the hotchpot clause, and, secondly, 
because under the will of Mrs. West an intention that the clause should not apply 
appeared. In my opinion, neither contention is sound. Mrs. West clearly had 
power to make an exclusive or other appointment, to appoint the capital or the 
income, and in general to distribute this fund amongst her issue as she should 
appoint. She appointed the life interest in the whole of the fund to Theresa, with 
remainder to her children. That remainder has failed, and also the two remainders 
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which followed Theresa’s life interest, and the trust fund now goes as in default 
of appointment. It seems to me impossible to say that this lady, who a 
appointed and enjoyed the whole interest in the trust fund, did not, within the 
meaning of the hotchpot proviso, ‘‘take any part of the said trust premises under 
any appointment,” and, on the construction of that proviso, I declare that the 
life interest to Theresa must be brought into account as against the £1,000, which 
her estate takes in default of appointment. I am of opinion that it is immaterial 
how that interest is valued, because the value in any event must largely exceed 
the £1,000. 

The second question, with regard to Georgiana’s life interest, is more difficult. 
Under her mother’s will Georgiana took a life interest in remainder if Theresa 
died without issue. Georgiana died before Theresa, and in fact never attained any 
interest in possession in the settled fund. The answer to this question depends 
upon the true construction to be placed on the hotchpot clause. The ordinary 
common-sense view is that Georgiana never obtained ‘‘any part of the said trust 
premises’? under the appointment made in her favour. She had a contingent 
reversionary interest dependent on her surviving Theresa and on Theresa’s dying 
without issue. She did not survive Theresa, and, on the true construction of 
the clause, I am of opinion that Georgiana did not take any part of the ‘“‘trust 
premises’’ within the true meaning of the language of the settlor. It is contended 
to the contrary that she did take a share under an appointment which was liable 
to be divested if Theresa died leaving issue who attained a vested interest, and that 
the reversionary interest, which in these circumstances was contingent or liable 
to be defeated, is one that ought to be actuarily calculated as from the death of 
Mrs. West in 1886. In 1886 all the children of the testatrix were living. Theresa 
might have had issue, and her brother and two sisters might have predeceased her. 
If an actuarial calculation had been made in 1886 of Georgiana’s interest in re- 
mainder, it is difficult to imagine on what basis it could have been calculated. 
It is true that, for the purpose of hotchpot, a life interest must be brought into 
account. It is also true that in certain cases an actuarial calculation must, in 
default of other possible methods, be adopted. In Rucker v. Scholefield (1) under 
an exclusive power to appoint a trust fund of stock to children and their issue born 
during the lives of the donees of the power, with a hotchpot clause, an appointment 
was made to five daughters out of nine of the children, whereby the trustees were 
directed, after the death of the parents, who were tenants for life, to stand possessed 
of the fund upon trust thereout to appropriate one-fifth part to and for the benefit 
of each daughter, and to pay and apply the income of the share of each daughter 
for her separate use, and after the decease of each daughter, upon trusts for the 
benefit of her children. The limitations over to the daughters’ children were held 
to be void, but, on the question of the valuation of the life interest of the five 
daughters for the purpose of the hotchpot clause, which provided that 


“no child taking under any appointment to be made in exercise of the afore- 
said powers, or either of them, shall be entitled to any share of the unappointed 
part of the said trust fund, without bringing his or her appointed share into 
hotchpot and accounting for the same accordingly, unless such appointment 
shall contain an express direction to the contrary,”’ 


Sm Wim Pace Woop, V.-C., said (1 Hem. & M. at p. 42): 


“With respect to the question of hotchpot, it is clear that a life interest 
may come into hotchpot as well as any other. The power of appointment 
includes the power to appoint life interests, and though it was urged that it 
could not have been intended that the hotchpot clause should extend to 
life interests, it is impossible to accede to that argument. Each daughter 
therefore, taking her life interest, must bring her share into hotchpot and 
the life interest must be valued for this purpose.”” ie 


These were life interests each of which was ca 


oe pable of being valued in the ordinary 
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In Eales v. Drake (2) Str Grorce JesseL, M.R., is reported to have said 
(1 Ch.D. at p. 219): 


“Th. 36 quite clear that both life interests and reversionary interests must 
be brought into hotchpot. The value of them must be ascertained in the best 


way you can; and if you cannot agree, there must be an inquiry at chambers 
on the subject.”’ 


The Law Journau and the Weexty Reporter do not mention reversionary interests, 
and it is not easy to ascertain from the Law Reports to what reversionary interests 
Str GrorGe JesseL, M.R., was alluding. Under the will and codicil of the 
appointor, who died in 1874, John had a life interest in £4,000, the reversion on 
which—omitting the lapsed testamentary appointment in reversion to George— 
was appointed to Charles and Harriet in equal shares, namely, £2,000 apiece abso- 
lutely. These vested absolute reversions may have been the reversionary interests 
intended. But, if so, the court must have forgotten the trust in default of appoint- 
ment in the 1856 settlement, under which the unappointed fund, which in the 
event was £1,000, went, as to £5, to Harriet, and as to the residue, to George and 
) John in equal shares. George's estate was no doubt liable to bring in the £3,000 
previously appointed to him by deed in 1860, and John, as the court held, was 
liable to bring in his life interest. But as Charles had nothing in default of 
appointment, he was not liable to bring in anything at all. Harriet, on the other 
hand, no doubt took £5 under the trust in default of appointment, but as she also 
took £5 by appointment, as well as her vested absolute reversionary interest in 
£2,000, the valuation of her reversionary interest for hotchpot was prima facie a 
mere work of supererogation. In these circumstances the point as to reversionary 
interests did not really arise, and in any case the judgment or dictum, whichever it 
may be, must, on the facts, be confined to absolute and indefeasibly vested rever- 
sionary interests. No indication as to the date or mode of valuation of the life 
interest or reversions is given, because the reversionary interest was given by the 
will and revoked by a codicil and therefore never came into operation. The 
Master of the Rolls decided that the life interest must be brought into account, 
but he did not say how the value was to be calculated either in that or other cases. 
In Re Heathcote, Trench v. Heathcote (3), by a settlement certain funds were 
settled upon trust for the children of the settlor as he should appoint, and in 
default of appointment for the children equally, with the usual hotchpot clause. 
The settlor by his will appointed the funds in moieties between two of his daughters 
for their respective lives, with remainders over, which were held to be void as 
being either too remote or in excess of the power. The question was raised on an 
adjourned summons whether the life interests of the daughters ought to be imme- 
diately valued and brought into hotchpot, so that the interests of the other children 
in the unappointed reversionary trust funds might be ascertained. Kurxrwicu, Fe; 
held that the life interests of the daughters must be brought into hotchpot and 
at once valued, that it was fair to the other children that they should have their 
interests in the trust fund immediately ascertained, and that the value of the life 
interests must be calculated, not by reference to their duration, but by an actuarial 
valuation of them at the time when they first took effect, that is, at the death of 
the settlor. In that case it is difficult to see how any other course could have been 
adopted. The appointed life interests came into existence at the settlor’s death, 
and the persons entitled to the unappointed reversions, which were vested absolute 
reversions, were entitled to have their interests immediately ascertained. This 
could only be done by an actuarial calculation. 
In Re Westropp, Ex parte Westropp (4), a testator with power to appoint £8,000, 
portions charged on Irish lands, appointed £2,000 to George for life, with void 
remainders over. The rest of the fund was appointed to other objects absolutely. 
The testator died on March 2, 1866. George died on Aug. 16, 1888. Ona subse- 
quent petition for the sale of the lands, it became necessary to value the portions 
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for the purposes of the schedule of incumbrances. On the point coming before 
Ross, J., in 1903, he said (37 I.L.T. at p. 185) : 
‘The proper way to ascertain the value of his [George's] life estate for the 
purpose of hotchpot is by obtaining an actuarial calculation of the value of 
his life interest in the £2,000, as from the death of the appointor, 


and at the end of his judgment he declared that George’s life interest was to be 
valued ‘‘as at the date of’’ the appointor’s death. In that case there was no 
contingency or uncertainty, and it may well be that the actuary, in pursuance of 
this direction, would have valued the expired life interest as an annuity for about 
twenty-two years certain. 

I have already stated that, on the true construction of the present clause, 
Georgiana took no part of the ‘‘trust premises,’’ but in the event of my answer 
to the second question on the summons being wrong, I think there is grave difi- 
culty here, after the parties have waited until all these lives have ceased and until 
they have ascertained in fact that Georgiana and Florence took no interest in this 
trust fund, in saying ex post facto that there ought to be a valuation, on an 
actuarial basis, of what in 1886 was the value of these prospective life interests of 
Georgiana and Florence. This appears to be the view taken in JARMAN oN WILLS 
(6th Edn., vol. 2, p. 1180 [see (8th Edn.) vol. 2, p. 1163]), where it is said: 


‘*When life and reversionary interests have to be brought into hotchpot, as is 
not infrequently the case, it is difficult to say how they should be valued. In 
Eales v. Drake (2), JesseL, M.R., said that their ‘value must be ascertained 
in the best way you can.’ In Re Heathcote (3), a case on a settlement, 
KekewIcu, J., held that the value of certain life interests, which were to be 
brought into hotchpot, must be calculated not by reference to the duration 
of the interests, but by an actuarial valuation of them at the time when they 
first took effect. In Wheeler v. Humphreys (5) the House of Lords do not 
seem to have considered the point, but their decision appears to involve the 
view that actual, and not actuarial values are to be taken. With great diffi- 
dence it is submitted that the correct method is that stated above in the case 
of annuities, namely, that you consider the state of facts and contingencies at 
the time when the life interest or reversion is to be brought into hotchpot. 
If you know the actual value, because the life interest has ceased, you take 
that; if you do not, you take the actuarial value.”’ 


In my view the method of calculation indicated in this passage is correct, and 
even if I am wrong on my construction of the hotchpot clause, I still think that 
where the parties interested have chosen to wait until it is ascertained that 
Georgiana really took nothing under the appointment, it would be unfair and 
inequitable now to assess a post actuarial value on the reversionary life interest 
given to her in 1886, which interest in fact never fructified. 

I hold therefore that Georgiana’s estate is not liable to bring anything into 
hotchpot as against her £1,000. 


Solicitors : Bockett, Stunt & Bockett; Patersons, Snow & Co., for Longueville 
€ Co., Oswestry. 


[Reported by J. B. B. Macmanon, Ese., Barrister-at-Law. } 


A 


A 


G 


Ch.D.] Re DRAKE 15 


Re DRAKE. DRAKE v. GREEN 
[Cuancery Drvision (P. O. Lawrence, J.), April 13, 14, 1921] 


[Reported [1921] 2 Ch. 99; 90 L.J.Ch. 381; 125 L.T. 461; 
65 Sol. Jo. 553] 


Will—‘‘Servant’’—Legacy to—Farm bailiff, estate clerk, carpenters, labourers, 
gardeners, woodmen, gamekeepers—‘‘In my service for upwards of five 
years prior to my death’’—Construction—Periods spent in military service 
under promise of re-engagement by testator—Aggregation of periods of 
interrupted service. 

A testator, after bequeathing pecuniary legacies to certain named servants, 
bequeathed to each other of his ‘‘indoor and outdoor servants’’ (i) who should 
have been in his service for upwards of ten years prior to his death, £200; 
(ii) who should have been in his service for upwards of five years, but less 
than ten years, one year’s wages. 

Held: (i) in the absence of any controlling context the word ‘‘servants”’ 
must be given a comprehensive meaning, and so included a farm bailiff, an 
estate clerk, carpenters, labourers, gardeners, woodmen and gamekeepers. 

Re Forrest, Bubb v. Newcomb (1), [1916] 2 Ch. 386, not followed. 

(ii) periods of absence on military service during the 1914-18 war could not 
be counted as periods in the testator’s service, even though the testator had 
promised to re-engage each servant who joined the armed forces. 

Re Cole, Cole v. Cole (2), [1919] 1 Ch. 218, distinguished. 

(iii) persons whose service with the testator had been interrupted, whether 
by military service or for other reasons, could aggregate their periods of service 
before and after the interruption for the purpose of calculating the number 
of years they had been in the testator’s service prior to his death. 


a1 


Notes. Considered: Re Marryat, Westminster Bank, Ltd. v. Hobcroft, [1948] 


1 All E.R. 796. Referred to: Re Rosse, Parsons v. Rosse, [1923] All E.R.Rep. 634 


J 


Re Feather, Harrison v. Tapsell, [1945] 1 All E.R. 552; Re Bedford, National 


Provincial Bank, Ltd. v. Hulton, [1951] 1 All E.R. 1093. 


As to release and performance of conditions imposed by a will, see 34 Hatssury’s 
Laws (2nd Edn.) 116-121, as to gifts by will to ‘‘servants,’’ see ibid. 823-325; and 


for cases see 44 Dicrest 899-903. 


Cases referred to: 


(1) Re Forrest, Bubb v. Newcomb, [1916] 2 Ch. 386; 85 L.J.Ch. 784; 115 1epAMS 


476; 32 T.L.R. 656; 60 Sol. Jo. 655; 44 Digest 899, 7589. 


(2) Re Cole, Cole v. Cole, [1919] 1 Ch. 218; 88 L.J.Ch. 82; 120 L.T. 374; 35 


T.L.R. 188; 44 Digest 472, 2912. 
(3) Bulling v. Ellice (1845), 9 Jur. 936; 5 L.T.0.S. 475; 44 Digest 901, 7613. 


(4) Armstrong v. Clavering (1859), 27 Beav. 226; 54 E.R. 88; 44 Digest 902 


7615. 


’ 


(5) Re Ravensworth, Ravensworth v. Tindale, [1905] 2 Ch. lee i4 de Cheese: 


92 L.T. 490; 21 T.L.R. 357, C.A.; 44 Digest 908, 7633. 


(6) Re Earl of Sheffield, Ryde v. Bristow, [1911] 2 Ch. 267; 80 L.J.Ch. 521; 


105 L.T. 236, C.A.; 44 Digest 903, 7634. 


Also referred to in argument: 


Booth v. Dean (1838), 1 My. & K. 560; 2 L.J.Ch. 162; 39 E.R. 793; 44 Digest 


903, 7630. ; _ 
Herbert v. Reid (1810), 16 Ves. 481; 33 E.R. 1067, L.C.; 44 Digest 902, 7624. 


Blackwell v. Pennant (1852), 9 Hare, 551; 22 L.J.Ch. 155; 19 L.T.O.S. 336; 


16 Jur. 420; 68 E.R. 631; 44 Digest 901, 7612. 


Thrupp v. 
44 Digest 902, 7620. 


Collett (No. 2) (1858), 26 Beav. 147; 5 Jur.N.S. 111; 53 E.R. 853; 


Ogle v. Morgan (1852), 1 De G.M. & G. 359; 18 L.T.O.S. 296; 16 Jur. 277; 42 


E.R. 590, L.C.; 44 Digest 903, 7631. 
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Originating Summons for the determination (inter alia) of what classes of persons 
employed by the testator were included in the description ‘‘my indoor and outdoor 
servants” contained in his will. 

The testator William Wykeham Tyrwhitt Drake, of Shardeloes, Amersham, 
Bucks, made his will, dated Aug. 9, 1918, and thereby (inter alia) bequeathed the 
following pecuniary legacies free of all death duties: 


“To each of them Thomas Meeton (butler and valet) and James Ladbrooke 
(groom) who shall be in my service at the time of my death and shall not be 
under notice to leave whether given or received the sum of five hundred pounds 
in addition to any moneys owing to them respectively by me at my death, 
To each other of my indoor and outdoor servants who shall have been in my 
service for upwards of ten years prior to my death and shall not be under 
notice to leave whether given or received the sum of two hundred pounds in 
addition to any moneys owing to them respectively by me at my death. To 
each other of my indoor and outdoor servants who shall have been in my service 
for upwards of five years but less than ten years prior to my death and shall 
not be under notice to leave whether given or received the amount of one year’s 
wages in addition to any moneys owing to them respectively by me at my 
death.”’ 


The testator died on July 29, 1919, without having revoked or altered his will. At 
the time of his death there were in his employment, and not under notice to leave, 
a farm bailiff, an estate clerk, carpenters, labourers, gardeners, woodmen, and 
gamekeepers. Some of these had been employed on military service between the 
years 1914 and 1918. The testator also had estates in Lincolnshire and Cheshire. 
This summons was taken out by the executors and trustees of the will for the 
determination of the question above mentioned. 


G. S. Tetley for the executors. 

Jenkins, K.C., and Crossfield for one of the residuary legatees (a daughter of 
the testator. 

Bryan Farrer for the remaining residuary legatee. 

Owen Thompson, K.C., and C. D. Myles for those claiming to be included in 
the bequest as servants of the testator, 


P. O. LAWRENCE, J.—The first question raised by this summons is as to the 
true meaning of the words ‘‘indoor and outdoor servants’’ in the will of the testator. 
Counsel for the residuary legatees, relying on Re Forrest (1), has argued that 
these words ought to receive the restricted meaning of persons who have in some 
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a ‘‘servant.’’ The more modern cases, Re Ravensworth (5) and Re Earl of 
Sheffield (6), strongly bear out that this is now the accepted view. In Re Ravens- 
worth (5), certain servants, including woodmen, keepers, masons, and hinds 
employed at a weekly wage, were excluded from a bequest to ‘‘all servants who 
shall be in my employment at my death,’’ not because they did not come within 
the definition of ‘‘servants,’’ but because the bequest was framed in such a manner 
as to confine it to servants receiving a yearly wage to the exclusion of servants 
employed at a weekly wage. Joycn, J., expressly pointed out that the gift in that 
case was in general terms, and that the testator had not drawn any distinction 
between indoor and outdoor servants or between domestic servants and farm 
servants. None of the members of the Court of Appeal cast any doubt on the 
correctness of this view, and the obvious inference is that both courts would have 
held that the woodmen, keepers, masons, and hinds would have taken legacies as 
‘servants’ if they had been employed at a yearly wage. In Re Earl of Sheffield (6) 
the bequest was to ‘‘my servants (indoor and outdoor)’’ and the question was 
whether twelve outdoor servants comprising under-gardeners, estate carpenters, 
estate labourers, a lodge-keeper and an errand or odd job man were included in the 
bequest. Both Nevitie, J., and the Court of Appeal held that they were so 
included. It is true that the immediate point there argued was whether the 
bequest was framed so as to include servants employed at a weekly wage as well as 
servants employed at a yearly wage, but neither the counsel engaged in that case 
nor any of the learned judges who took part in the decision seemed to have had 
any doubt that the twelve servants concerned were outdoor servants within the 
meaning of the bequest, and I think I am justified in assuming that the reason for 
this was that they considered it well settled that the word ‘“‘servant’’ when 
unqualified by the context ought to receive a comprehensive meaning. 

I come to the decision of Sarcant, J., in Re Forrest (1). I need hardly say that 
I attach great weight to the opinion of that learned judge, and that I distrust my 
own opinion when it differs from his. Although the decision in that case was 
expressly confined to the construction of a particular will there before the court 
(in which will the words ‘‘indoor and outdoor’’ did not occur), yet, as it was not 
suggested that there was any controlling context in that will, counsel for the 
residuary legatees was fully justified in pressing that case on the court as a 
decision directly in point in the question I have to decide. [i was there held that 
the word ‘‘servants’’ ought to receive the limited meaning which it is contended 
the words ‘‘indoor and outdoor servants’’ ought to be held to bear in the present 
case. I do not feel myself at liberty to give any such restricted meaning to the 
words of the present will. Many wills (including in all probability the present will) 
must have been drawn and many wills (including the will in the Earl of Sheffield’s 
Case (6)) must have been acted on in reliance on the comprehensive meaning 
hitherto given by the court to the word ‘‘servants.’’ With the greatest respect to 
Sarcant, J., it seems to me that the limitation he has imposed on that word in 
Re Forrest (1), besides being contrary to the current of authority, might in many 
cases give rise to great difficulty. In my opinion every servant ministers in some 
way, either to the personal comfort or to the wants of his or her master. The 
difficulty I have in mind is exemplified in Re Forrest (1) itself, where an under- 
keeper was admittedly included as a servant whilst farm-servants were held to be 
excluded. I cannot help asking myself if keepers are servants, why are not wood- 
men; and if woodmen, why not farm servants? Obviously the line cannot be 
drawn according to whether the testator happened to be more fond of shooting 
than of forestry or farming. In view of the many authorities on this subject, 
it is of course far too late at the present day for the court to hold that the meaning 
of ‘‘servants’’ in a bequest of this kind is confined to purely domestic servants, 
and Sarcant, J., was careful not to go so far as this. For the reasons which I have 
shortly expressed, I feel myself compelled to differ from the opuucn expressed by 
that learned judge, and unable to follow the decision in Re Forrest (1) if and so far 
as it can properly be said to govern my decision in this case. Counsel has called 
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my attention to what appears to be a slip in the judgment of Ite Forrest (1). From A 
the report of that case it appears that the learned judge stated that in Re Earl of 
Sheffield (6) the estate labourers and other outdoor servants were held to have been 
excluded from the bequest, whereas the contrary is the case. I do not, however, 
for a moment think that the learned judge was under any real misapprehension as 
to the effect of the decision in Re Earl of Sheffield (6), or that this slip in any way 
detracts from the force of his judgment. B 

In the result I hold that all the persons named in the schedules to the plaintiffs’ 
affidavit who fulfil the conditions as to length of service (with the exception of 
Margaret Long whose claim was expressly withdrawn at the hearing on personal 
grounds) are entitled to legacies as indoor or outdoor servants under the testator’s 
will. 

The next point which I have to decide arises in this way. Some of the servants © 
joined the Colours during the war and were absent from the testator’s service for 
varying periods. The question is whether the period of their military service can 
be counted in the ten years or five years, as the case may be, for the purpose of 
qualifying them for the legacies given by the will. It is argued by counsel for the 
servants that these servants continued in the service of the testator notwithstand- 
ing that they were serving with H.M. Forces and in support of his argument he D 
relies on Re Cole (2). There Sarcant, J., held, under special circumstances, that 
a gentleman had not ceased to be in the employ of a company, although he had 
voluntarily enlisted and was still serving in H.M. Forces. But in my opinion the 
facts of that case are altogether different from the facts we have here. In that 
case the learned judge concluded as a fact that the employment by the company 
continued, although there was a temporary dispensation by the directors under E 
which the legatee was not bound to render actual service to the company during 
the time he was employed in H.M. Forces. In the present case I can come to no 
such conclusion. The persons concerned were servants employed at a weekly 
wage. Some of them voluntarily enlisted, and others were compelled to join the 
Colours. In all cases they left the testator’s service with a promise by the testator 
to re-engage them on their return should they so desire. In these circumstances F 
I regret to find myself quite unable to hold that while these men were serving in 
H.M. Forces they were in the testator’s service, and that, after all, is the only 
point to be determined on this part of the case. I, therefore, most reluctantly 
feel compelled to make a declaration that the time during which the servants 
served in H.M. Forces cannot be counted towards the length of their service with 
the testator. The only point remaining to be dealt with is whether the period of G 
service before the servants joined the Colours can be aggregated with the period of 
service after they came back and were re-engaged, for the purpose of making up the 
ten years or five years, as the case may be, under the will. In my view, the 
language of the will justifies me in holding that these periods can be aggregated. 
All that the will requires is that a servant should have been in the testator’s service 
for upwards of ten years or five years prior to his death. I think that the language H 
of the will does not compel me to hold that the service must necessarily have been 
continuous, but is wide enough to include service in which there has been a break. 
I, therefore, decide that the period of service prior to the service in H.M. Forces 
ought to be taken into account in computing the qualifying periods under the will. 
This decision, in my opinion, covers the claim of the head gardener, in whose case 
a break occurred, not by reason of his joining the Colours, but from another cause. I 
The head gardener was in the service of the testator from 1904 to 1911. He then 
left the testator’s service, but was re-engaged in the year 1918, and remained in 
the service of the testator up to the time of the latter's death. In my judgment 
no logical distinction can be drawn between his case and the case of those servants 
who joined the Colours. 


Solicitors: Dawes & Sons; Valpy, Peckham & Chaplin. 


[Reported by J. L. Denison, Esg., Barrister-at-Law.} 
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Re WILLCOCKS. WARWICK v. WILLCOCKS 


[Cuancery Diviston (P. O. Lawrence, J .), July 15, 1921} 

[Reported [1921] 2 Ch. 827; 91 IL.J.Ch. PN ie Wo a Bd eres fe 
65 Sol. Jo. 793] 

B Will—Legacy—General or specific—Gift of stock running into shillings and pence 
to X. “and the remainder of my real and personal estate’? to Y.—Amount 
bequeathed exact amount owned by testator at date of will. 

The rule that a legacy of stock is prima facie a general, and not a specific, 
legacy, prevails even when the amount bequeathed is not a round sum but an 
amount running into shillings and pence and is the exact amount possessed by 
the testator at the time he made the will. 

A testatrix by her will bequeathed £948 3s. 11d. Queensland 3} per cent. 
Inscribed Stock to her father, £613 18s. 5d. Victoria 34 per cent. Consolidated 
Stock and £300 Queensland 3 per cent. stock to her mother, and ‘‘the remain- 
der of my real and personal estate’’ to her husband. The amounts specified 
were the exact amounts of these stocks owned by the testatrix when she made 
her will, but she subsequently sold them all and at her death possessed no 
Queensland or Victoria government stock. 

Held: the legacies of stock were all general, not specific; neither the descrip- 
tions of the stock in shillings and pence nor the wording of the ultimate 
residuary gift showed sufficient contrary intention to exclude the general rule, 
and, therefore, the mother and father were entitled to receive the value of the 
stock. 

Jeffreys v. Jeffreys (1) (1743), 8 Atk. 120, not applied. 

Notes. Considered: Re Rose, Midland Bank Executor & Trustee Co. v. Rose, 
[1949]Ch. 78. Referred to: Re O'Connor, Westminster Bank, Ltd. v. O’Connor, 
[1948] 2 All E.R. 270. 

As to general and specific legacies, see 16 Hatspury’s Laws (3rd Edn.), 316, 317; 
as to bequests of ‘‘stock,’’ see 84 Haussury’s Laws (2nd Edn.), 260; and for cases 
see 44 Digest 295-298, and 651-652 and 703-705 respectively. 

Cases referred to: 

(1) Jeffreys v. Jeffreys (1743), 3 Atk. 120; 26 E.R. 873; 44 Digest 296, 1274. 

(2) Purse v. Snaplin (1738), 1 Atk. 414; 26 E.R. 262, L.C.; 44 Digest 404, 

2365. 

Also referred to in argument: 

Partridge v. Partridge (1736), Cas. Temp. Talb. 226; 9 Mod. Rep. 269; 

2 Eq. Cas. Abr. 570; 25 E.R. 749, L.C.; 44 Digest 409, 2405. 

Robinson v. Addison (1840), 2 Beav. 515; 9 L.J.Ch. 369; 4 Jur. 647; 48 E.R. 

1281; 44 Digest 298, 1299. 
Re Tyler, Tyler v. Tyler (1891), 65 L.T. 3867; 7 T.L.R. 310; 44 Digest 406, 
2383. : ; 
Re Nottage, Jones v. Palmer, [1895] 2 Ch. 657; 64 L.J.Ch. 695; 44 W.R. 22; 
12 R. 571; 44 Digest 705, 5480. 
Re Pratt, Pratt v. Pratt, [1894] 1 Ch. 491; 63 L.J.Ch. 484; 70 L.T. 489; 8 R. 601; 
23 Digest (Repl.) 433, 5027. 
ummons. 

ees x her will bequeathed to her father £948 3s. lid. Queensland By per 
cent. Inscribed Stock; and to her mother, £613 18s. 5d. Victoria 3} per cent. Con- 
solidated Stock and £300 Queensland 3 per cent. Stock, and gave the remainder of 
her real and personal estate to her husband. At the date of the will the alee 
was possessed of the above-mentioned amounts of those ee ae aes 
sold all the stocks in question and transferred them to the respective pure ae 
At the date of her death she possessed no stock of either the Queensland or the 


Victoria Government. The testatrix died without having altered or revoked her 
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will, which was duly proved on Feb. 12, 1921. This summons was taken out by 
her father and mother for declarations that they were entitled to be paid out of 
her estate the value, at the date of her death, of the respective stocks above men- 
tioned, with interest. 

Jenkins, K.C., and A. Adams for the plaintiffs. 

Owen Thompson and H. J. H. Mackay for the defendant. 


P. O. LAWRENCE, J.—tThe rule by which, at all events, 1 am bound is that 
a legacy of stock of whatever denomination is prima facie general and not specific, 
although the testator may have had the exact amount of stock of the description 
mentioned at the time when he made his will. In the present case the amount of 
stock which the testatrix had at the time of her will, and the amount which she 
bequeathed by her will, consisted of sums which run into shillings and pence in 
two cases—£948 3s. 1ld. Queensland 34 per cent. Inscribed Stock, in the one 
case, and £613 18s. 5d. Victoria 3} per cent. Consolidated Stock, in the other case, 
and the third legacy which she gives consists of £800—a round sum—of Queens- 
land 3 per cent. stock. It is argued by counsel for the defendant that there is an 
‘ndication on the face of this will that the legacies, although the rule is that they 
are prima facie, general, are specific, first because of the shillings and pence which 
are mentioned in the cases of the Queensland and Victoria stock, and, secondly, 
because of the ultimate gift in which the testatrix gives the remainder of her real 
and personal estate. In my view, on the first point, in principle, there is no 
distinction between a gift of a round sum of stock and a gift of stock which runs 
into shillings and pence. I agree with Mr. Hawkins when he says in his book on 
wills : 

“Query whether even an exact coincidence in amount be a reason for not 
construing a bequest generally. The possession of the particular sum may be 
the motive of fixing the amount of the bequest, but yet the testator may intend 
to give it in the form of a general legacy.”’ 


Jeffreys v. Jeffreys (1) is relied on by counsel for the defendant in support of 
his argument. In that case the learned judge gave as one of the reasons for coming 
to the conclusion that the gift was specific—and I think it is quite fair to say as 
his main reason—that the odd shillings and pence were added to the amount. 
Mr. Hawxrys shows that at all events, in his opinion, that is a decision which is 
doubtful. In Roper on Lecacies (4th Edn., p. 262), it is stated that it is presumed 
that Jeffreys v. Jeffreys (1) cannot be considered of any authority. By the more 
modern text-writers—JarMaAN and THEosaLp—the same view is taken as to the 
soundness of the principle decided in that case. As I have said before, in prin- 
ciple I cannot see the distinction between the testatrix holding a round sum, say 
£300, in Queensland stock and giving that and owning a sum of, say £948 3s. 11d. 
of Queensland stock and giving that. I think there is a great deal to be said in 
both those cases that there ought to be sufficient room for holding those legacies 
to be specific. But on the authorities, the rule being now old-established and well 
known, I think it would be drawing too fine a distinction to say that the rule was 
only applicable where the sum was a round sum and not where it was one in 
which there were shillings and pence. 

The other point which is taken is that the testatrix gives the remainder of her 
real and personal estate to her husband. In this case it is to be noticed that the 
only bequests which she makes are the bequests in question in this case, and no 
doubt there is a good deal to be said for it that the words which she uses, ‘‘the 
remainder of my real and personal estate,’’ point to the fact that she is thinking 
of her investments when she is making the bequest which precedes the wltineta 
gift. But I think it would be attaching too much importance to those words to 
say that by reason of this user the general rule, which I have said is binding on 
me, does not apply. Counsel for the plaintiffs has pointed out to me that na old 
case of Purse v. Snaplin (2) is even stronger in that way because the gifts there 
were preceded by a direction of the testator showing that he disposed of his estate 
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“in manner following,’’ the manner following including amongst other things a 
gift of stock. However that may be, I do not think that the words ‘‘the remainder 
of my real and personal estate,’’ which are apt to describe the residue whether the 
legacies are general or specific, constitute sufficient context to exclude the general 
rule that a gift of stock is general and not specific. 


Solicitors : Sydney James, for Coulter, Hancock & Thrall, Truro; Vizard, Old- 
ham, Crowder & Cash, for Jackson & Sons, Ringwood. 


[Reported by J. L. Dentson, Esq., Barrister-at-Law. | 





Re WALKER. GOODWIN v. SCOTT 


[Cuancery Drviston (Russell, J.), April 18, 1921] 


[Reported [1921] 2 Ch. 63; 90 L.J.Ch. 483; 125 L.T. 764: 
65 Sol. Jo. 534] 


Will—Ademption—Residuary gift—Double portions. 
Apart from the question of double portions there can be no ademption of a 
residuary gift. 

Notes. The Lunacy Act, 1890 (see infra), has been repealed and replaced by the 
Mental Health Act, 1959. Section 107 (1) and (3) of the 1959 Act are in much 
wider terms than s. 123 (1) of the 1890 Act, to which they correspond, and so would 
apply in the circumstances of this case. However, this case remains authority for 
the proposition stated in the headnote. 

Referred to: Re Stillwell, Stillwell v. Stillwell, [1936] 1 All E.R. 757; Re Palmer, 
National Provincial Bank, Ltd. v. Boswell, [1944] 2 All E.R. 406. 

As to ademption of gifts by will, see 34 Hauspury’s Laws (2nd Edn.) 126 et seq.; 
and for cases see 44 Dicest 403-416. As to preservation of interests in a mental 
patients’ property see 21 Hauspury’s Laws (2nd Edn.) 349, and for the Mental 
Health Act, 1959, see 39 Hatssury’s Srarurres (2nd Edn.) 961. 


Cases referred to in argument: 

Re Wood, Anderson v. London City Mission, [1894] 2 Ch. 577; 63 L.J.Ch. 772; 
8 R. 817; 33 Digest 221, 1302. 

Re Larking, Larking v. Larking (1887), 837 Ch.D. 310; 57 L.J.Ch. 282; 44 Digest 
479, 2969. 

Re Hodgson's Trusts, Public Trustee v. Milne, [1919] 2 Ch. 189; 121 L.T. 268; 
33 Digest 198, 1014. 

Re Freer, Freer v. Freer (1882), 22 Ch.D. 622; 52 L.J.Ch. 301; 31 W.R. 426; 
33 Digest 221, 1301. 


Adjourned Summons. 
By his will a testator gave (inter alia) all his stock, shares, or other investments 


to a specific legatee, and made a disposition of his residuary estate, which was to 
include any balance at his bank. The testator subsequently became of unsound 
mind, and on Jan. 15, 1919, an order in lunacy was made. By the order it was 
directed that a balance at the testator’s bank amounting to £500 should be lodged 
in court and invested in India stock. This was done, and at the date of the 
testator’s death the £500 in question was represented by a sum of £714 ds. 3d. 
India 34 per cent. stock. This summons was issued for the determination of 
the question whether the residuary legatee was entitled to the stock as residuary 
legatee or whether it was included in the specific bequests. 
By s. 123 (1) of the Lunacy Act, 1890 [repealed : see note, supra] : 


164 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


“The lunatic, his heirs, executors, administrators, next of kin, devisees, 
legatees, and assigns, shall have the same interest in any moneys arising from 
any sale, mortgage, or other disposition, under the powers of this Act which 
may not have been applied under such powers, as he or they would have had 
in the property the subject of the sale, mortgage, or disposition, if no sale, 
mortgage, or disposition had been made, and the surplus moneys shall be of 
the same nature as the property sold, mortgaged, or disposed of.”’ 


Vaisey for the residuary legatee. 
Underhill for the specific legatee. 


RUSSELL, J., stated the facts, and said: The order of Jan. 15, 1919, con- 
stituted an order on the bank to bring into court £500 out of the balance then 
standing to the credit of the testator. At his death there was not anything remain- 
ing of the balance at the bank, the £500 having been invested and the rest paid to 
the receiver. So, if there were nothing else in the case, inasmuch as the will 
speaks from the death, the specific legatee would take the stock and the residuary 
legatee any residuary estate. However, it is said on behalf of the residuary legatee 
that s. 123 (1) of the Lunacy Act, 1890, applies so as to give him the stock. In my 
opinion, this case is not covered by that section. [His Lordship then gave his 
reasons for this conclusion. As these reasons were based entirely on the wording 
of s. 123 (1), and would not apply to the wording of s. 107 of the Mental Health 
Act, 1959 [see Notes], they are omitted. His Lordship continued:] With the 
exception of those statutory provisions—the object of which was to protect specific 
gifts and to prevent ademption of them—the old law still prevails. Apart from 
the question of double portions, there can be no ademption of a residuary gift. 
I make a declaration that in the events which have happened, the £714 4s. 3d. 
stock belongs to the specific legatee as legatee of the testator’s stock, shares, and 
other investments. 


Solicitors: Hyman Isaacs, Lewis & Mills, for C. Burt Brill, Brighton; Greene 
& Underhill. . 
[Reported by J. L. Denison, EsqQ., Barrister-at-Law.] 


Re PONDER. PONDER v. PONDER 


[Cuancery Division (Sargant, J.), March 17, 1921] 


[Reported [1921] 2 Ch. 59; 90 L.J.Ch. 426; 125 L.T. 568; 
65 Sol. Jo. 455] 


Administrator—Administrator functus officio—Transformation into trustee— 

Appointment of new trustee to act with such trustee. 

The office of an administrator functus officio is the same as that of an 
executor functus officio, i.e., it becomes changed into that of a trustee, and the 
court can appoint a new trustee to act together with an administrator so 
turned into a trustee. 

Eaton v. Daines (1), [1894] W.N. 82, applied. 


Notes. The Trustee Act, 1893, has been repealed and replaced by the Trustee 
Act, 1925, s. 41 (1) of which now contains the power of the court to appoint new 
and additional trustees, and s. 41 (4) of which prohibits the appointment of an 
executor or administrator as distinct from a trustee in the same way as did s. 25 (3) 
of the Act of 1893. This case must now be read subject to the provisions of the 
Administration of Estates Act, 1925, s. 33, and to the power to omen to the 
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vesting of any estate or interest of the intestate conferred on an administrator by 
s. 86 (1) of that Act. It seems that an administrator now becomes trustee when 
he has cleared the estate and assented, and new trustees may then be appointed, but 
his functions as administrator do not cease merely because of this: cf. Re Yer- 
burgh, [1928] W.N. 208; Harvell v. Foster, [1954] 2 All E.R. 736; and Re Cock- 
burn’s Will Trusts, Cockburn v. Lewis, [1957] 2 All E.R. 522. 
Considered: Harvell v. Foster, [1954] 2 All E.R. 786; Re Aldous, Noble v. 
Treasury Solicitor, [1955] 2 All E.R. 80. Applied: Re Cockburn, Cockburn v. 
Lewis, [1957] 2 All E.R. 522. 
As to a personal representative becoming a trustee, see 16 Hatsspury’s Laws 
(38rd Edn.) 142-145, and 33 Hatspury’s Laws (2nd Edn.) 155, 156; and for cases 
see 23 Dicrst (Repl.) 475; as to when the court will appoint a new trustee, see 
33 Hauspury's Laws (2nd Edn.) 179-181, and for cases see 43 Dicest 696. 
Cases referred to: 
(1) Eaton v. Daines, [1894] W.N. 32; 70 L.T. 761; 10 T.L.R. 594; 48 Digest 620, 
598. 

(2) Re Moore, McAlpine v. Moore (1882), 21 Ch.D. 778; 30 W.R. 839; 23 Digest 
(Repl.) 44, 303. 

(3) Re Willey, [1890] W.N. 1, C.A.; 23 Digest (Repl.) 44, 304. 

(4) Re Smith, Henderson-Roe v. Hitchins (1889), 42 Ch.D. 302; 58 L.J.Ch. 860; 
61 L.T. 863; 87 W.R. 705; 23 Digest (Repl.) 469, 5408. 

(5) Re Adams, Verrier v. Haskins (1906), 51 Sol. Jo. 118; W.N. 220; 23 Digest 
(Repl.) 469, 5413. 

(6) Re Howard (Nov. 4, 1909), unreported. 


Also referred to in argument: 
Cooper v. Cooper (1874), L.R. 7 H.L. 53; 44 L.J.Ch. 6; 30 L.T. 409; 22 W.R. 
713, H.L.; 23 Digest (Repl.) 480, 5474. 


Originating Summons by an administratrix asking the court to appoint the 
Public Trustee jointly with her to act as trustee of three funds forming the net 
proceeds of realisation of her husband's estate. 

Letters of administration had been granted to her of her husband's estate on his 
death, and she had paid all the debts and expenses and cleared the estate, set 
aside one-third of the personal estate to which she was entitled, and divided the 
remainder into two parts for her two infant children, investing in her name the 
proceeds of sale of the real estate for the eldest son as heir-at-law. She required 
a person of business ability to assist her in managing these three funds, and applied 
to the Public Trustee for this purpose, but, as he doubted her power to appoint 
him, this summons was taken out by her. 

By the Trustee Act, 1893, s. 25 (3) [mow Trustee Act, 1925, s. 41 (4)]: ‘‘Nothing 
in this section shall give power to appoint an executor or administrator.”’ 


LL. F. Potts for the administratrix. 
J. H. Stamp for the infant defendants. 


SARGANT, J. (after stating the facts)—That the court may appoint a new 
trustee to act with an executor where all the debts and the expenses of the estate 
have been paid, the estate has been cleared, and the executor is left merely a 
trustee for residuary legatees, seems quite clear. That is so because when the 
estate has been wound-up and the residue ascertained the executor has ceased to 
be an executor and has become a trustee for the persons entitled to the residue. 
I cannot see why the same reasoning should not apply to the administratrix in this 
case. The widow, as administratrix, has divided the personalty into three portions 
for herself and her two infant sons, and from the time she did this she became a 
trustee of his share for each son. ‘The test is that either son could bring an action 
against the widow in respect of his share without joining the other son. 

The difficulty has arisen from the introduction into the Trustee Act, 1893, of 
s. 25 (8). That provision was clearly inserted in view of the decision of Kay, J., in 
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Re Moore (2), which had been practically overruled by the Court of Appeal in 
Re Willey (3). But Eaton v. Daines (1), a decision of Krkewicu, J., shows clearly 
that when an estate has been wound-up, and the trust property is in the hands of 
an executor freed from the administration of the estate, the office is then changed 
from that of executor to that of a trustee, and, therefore, a power exists to appoint 
a trustee. I see no reason why the same result should not follow in the case of an 
administratrix. The question is whether, by virtue of the separation of the estate, 
so that each child has become entitled to a share, a person who was administratrix 
has not ceased to be administratrix and become a trustee of the share of each child. 
Re Smith (4) and Re Adams (5) show that, when the estate has been cleared and 
the residue ascertained, an executor or an administrator holds the residue in trust 
for an infant legatee within the meaning of s. 43 of the Conveyancing Act, 1881, 
and, on the footing that he has become a trustee, is entitled to apply the income 
for the infant’s maintenance as provided by that section. 

In the result, therefore, there must be an order appointing the Public Trustee, 
jointly with the widow, a trustee of each of the three separate funds—namely, the 
two funds of personal estate constituting the two shares of the infants in the 
personalty, and the fund consisting the investments representing the proceeds of 
sale of the real estate. The order should be prefaced by words similar to those in 
Seron on JuDGMENTS AND Orpers (7th Edn.) p. 1174, which were used by Joyce, J., 
in Re Howard (6). The three funds should be identified by being set out in three 
schedules to the order, which would be that, the court, being of opinion that the 
applicant has become and is a trustee (a) of the funds specified in sched. 1 for the 
infant R. M. Ponder; (b) of the funds specified in sched. 2 for the infant R. W. 
Ponder; and (c) of the funds specified in sched. 3 for the infant R. M. Ponder as 
heir-at-law of the intestate, subject to the applicant’s right of dower, appoint the 
Public Trustee to be trustee, jointly with the applicant, of the funds in sched. 1; 
appoint the Public Trustee to be trustee, jointly with the applicant, of the funds 
in sched. 2; and appoint the Public Trustee to be trustee, jointly with the applicant, 
of the funds in sched. 3—the costs of all parties, as between solicitor and client, to 
come out of the funds in scheds. 1 and 2 equally. 


Solicitors: Ford, Lloyd, Bartlett & Michelmore. 
[Reported by L. Morcan May, Esq., Barrister-at-Law.} 


D 
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Re BOULTER. CAPITAL AND COUNTIES BANK v. BOULTER 


[CHancery Divtsi0n (Sargant, J.), October 27, 28, 1921] 


[Reported [1922] 1 Ch. 75; 91 L.J.Ch. 250; 126 L.T. 653; 
66 Sol. Jo. (W.R.) 14] 
Will—Condition—Illegality—Public policy—Forfeiture if child resided ‘‘abroad’’ 

—Meaning of ‘‘abroad.”’ 

A will gave interests in a settled fund to infants ‘‘on the express condition 
that such children... are . . . at all times during their respective minorities 
(both before and after my decease) maintained in England and do not reside 
abroad except for periods not exceeding six weeks in each year. And on non- 
compliance with the foregoing condition in the case of any such child his or 
her share shall be forfeited. . . .”’ 

Held: the condition, which was a condition subsequent and operative during 
the lives of the parents of the children, was contrary to public policy and void 
because the deprivation of the children of their interests if they went abroad 
with their parents would be liable to cause a parent to neglect them. 

Per Curtam: ‘‘abroad”’ ordinarily means ‘‘outside the British Isles."’ 


Notes. Referred to: Re Leng, Dodsworth v. Leng, [1938] Ch. 821. 
As to conditions imposed by a will, see 834 Hauspury’s Laws (2nd Edn.) 103-122, 
and for cases see 44 Digest 434-491. 


Cases referred to: 

(1) Clavering v. Ellison (1857), 8 De G.M. & G. 662; affirmed (1859), 7 H.L.Cas. 
707; 29 L.J.Ch. 761; 11 E.R. 282, H.L.; 44 Digest 440, 2667. 

(2) Partridge v. Partridge, [1894] 1 Ch. 351; 63 L.J.Ch. 122; 70 L.T. 261; 
44 Digest 478, 2960. 

(3) Re Borwick'’s Settlement, Woodman v. Borwick, Re Woodman, [1916] 
2 Ch. 304; 85 L.J.Ch. 782; 115 L.T. 188; 82 T.L.R. 588; 60 Sol. Jo. 567; 
28 Digest (Repl.) 598, 1100. 


Also referred to in argument: 


Re Sandbrook, Noel v. Sandbrook, [1912] 2 Ch. 471; 81 L.J.Ch. 800; 107 L.T. 
148; 56 Sol. Jo. 721; 44 Digest 444, 2686. 

Wilkinson v. Wilkinson (1871), L.R. 12 Eq. 604; 40 L.J.Ch. 242; 24 L.T. 314; 
19 W.R. 558; 44 Digest 454, 2762. 

Mitchel v. Reynolds (1711), 1 P.Wms. 181; Fortes. Rep. 296; 10 Mod. Rep. 130; 
24 E.R. 347; 48 Digest 11, 59. 


Originating Summons to determine whether a condition in a will prohibiting 
residence of children abroad was void either (i) for uncertainty, or (ii) as being 
contrary to public policy, or (iii) as being impossible to comply with. 

On Sept. 14, 1916, S. C. Boulter made his will whereby he directed that one 
equal sixth part of his residuary estate should be appropriated for the benefit of 
his son, S. J. Boulter, and should be held by his trustees upon trust to pay the 
income to his said son during his life, and from and after his decease upon trust 
for the children of his said son as he should by deed or will appoint, and in default 
equally between them at twenty-one or marriage. This was followed by the usual 
hotchpot clause and a proviso in the following words: 


‘Provided also that the gifts hereinbefore and in this present clause declared 
in favour of the children or child of the said S. J. Boulter are given upon the 
express condition that such children or child are or is at all times during 
their respective minorities (both before and after my decease) maintained in 
England and do not reside abroad except for periods not exceeding six weeks 
in each year. And on non-compliance with the foregoing condition in the case 
of any such child his or her share shall be forfeited and form an accretion in 
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equal proportions to the shares or share of the remaining children or child 


of my said son.”’ 
With a further gift over in case of non-compliance with the condition by all the 
children of S. J. Boulter. On Jan. 5, 1917, the testator died, and his will was 
duly proved on Feb. 21. At the date of his will and his death his son, S. J. Boulter, 
was on active service with the army. His wife, whom he had married in 1910, 
was a native of Germany, and there were two children of the marriage, aged 
respectively nine and ten. 


Jolly for the plaintiffs. 
J. W. F. Beaumont for the infant defendants. 
Hart for the defendants entitled under the gift over. 


SARGANT, J.—I have to determine here whether a condition with regard to 
the residence and education and maintenance of certain children is void or not. 

The first question on the summons is whether the condition in question has 
come into operation now or whether it will only come into operation on the death 
of the children’s father. As to that I do not think there is any doubt. The will 
is the will of a Mr. Stanley Carr Boulter. He had, I think, several sons and 
several daughters, and he first of all provides a fund for the children of one of his 
sons, Cyril Stanley Carr Boulter, a fund of some £8,000 stock, and he provides that 
that fund which he calls his ‘‘grandchildren’s fund’’ shall be applicable for the 
benefit of his son Cyril’s children, and then in case of failure to those children he 
says that the fund is to be held on trust 


‘for the children of my daughter Ethel Gladys May Bendall and of my son, 
Stanley John Boulter, for their absolute benefit,’’ but subject in the case of 
the infant defendants ‘‘to the conditions as to their maintenance, education, 
and residence in England, contained in cl. 10 of this my will.” 


That is a contingent interest which may fall into the trust fund which I have 
already dealt with, and it is suggested that the language of that gift may have 
some influence on the language of that gift with which I had to deal. In my judg- 
ment, however, there is nothing in that which casts any light upon the trust 
contained subsequently in that will with reference to the main fund with which I 
have to deal. By cl. 10 of the will the testator directed that his trustees were to 
hold the settled fund of his son Stanley John Boulter (that settled fund was as a 
matter of fact a share of the residue of the testator’s estate) 


ae 


upon trust to pay the income thereof to him during his life, and from and 
after his decease, and whether he should survive me or die in my lifetime, 
upon trust as to both corpus and income for the children of my said son 
S. J. Boulter or of any such children or any of their issue (if more than one) 
and in such manner as he shall by any deed or deeds or by his will or any 
codicil thereto appoint, and in default of such appointment and so far as any 
such appointment shall not extend in trust for the children of his same son 
who being male should attain the age of twenty-one years or being female 
should attain that age or marry,”’ 


and then there is a hotchpot clause. Then comes the proviso on which the present 
question turns. The present position of affairs is this. The son, Stanley John 
Boulter, was married in or about 1910 to a German lady, and at the time the will 
was made he was away in the war fighting. No doubt the condition of the will had 
some reference to those facts. Since the conclusion of the war he has returned 
to England; he had been engaged on the Stock Exchange; he finds that his 
employment is failing him. He has a certain gift or knowledge of foreign 
languages and he thinks that the best plan of employment that he can engage in 
is to go abroad and make use of that special knowledge. He now desires to know 
whether if he goes abroad and takes his wife and children with him, which he 
would naturally desire to do, the result would be that his children would forfeit 
the interest given to them under cl. 10. 
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The first question to determine is whether tie condition in question is a condi- 
tion precedent or a condition subsequent. As to that I have no doubt whatever. 
There is a clear gift to the children which vests the property in them on their 
attaining twenty-one or marrying in the case of daughters. There is superadded 
to that gift a gift which is described by the testator himself as being a gift over on 
forfeiture. In my judgment, the condition in question is a clear condition sub- 
sequent. That being so, it is said that I ought not to favour the condition 
subsequent if the gift is liable to fail on any one of several grounds. Three grounds 
have been suggested as grounds on which this gift may fail. The first is uncer- 
tainty, the second is that it is contrary to public policy, and the third is that there 
is an impossibility in the children electing whether to comply or not to comply 
with the condition. With regard to uncertainty I feel considerable difficulty. The 
gift is certainly not as uncertain as in the great case of Clavering v. Ellison (1) 
where there was a difficulty in determining what was meant. But at the same 
time I think this will is not by any means a clear one. When the testator talks of 
the children being maintained in England, I think there is no reasonable doubt, 
but then he says ‘‘and do not reside abroad except for a period not exceeding six 
weeks in each year.’’ Now what does that mean? Is ‘‘abroad’’ within England, 
or has the word ‘‘abroad’’ the ordinary meaning in the English language. Counsel 
for those entitled under the gift over says that ‘‘abroad’’ means anywhere out of 
England, so that, if the children went for eight or ten weeks to Scotland, there 
would be a forfeiture. I do not think that can be right. The word ‘‘abroad”’ is 
not satisfied by a transference to some other part of these islands, although it may 
be that the children are taken out of the English jurisdiction. The word ‘‘abroad”’ 
can never be used by anybody in talking of a person who has gone to Scotland; 
nor, I think, of a person who has gone to Ireland rebus sic stantibus. There is, 
therefore, some little difficulty in deciding whether ‘‘abroad’’ means out of 
England, or means, as it ordinarily means, outside the British Islands. There 
is a certain degree of uncertainty, and certainly it is uncertain enough to make 
me uncertain whether it is certain or not, and if I had no other ground on which 
to decide the case I think I should have reserved judgment and taken a good deal 
of time and trouble in thinking that matter out. 

However, there is a second point, the question of public policy. Is it contrary 
to public policy that children to whom interests are given should be deprived of 
those interests in case they follow the fortunes of their parents should the parents 
go abroad? In my judgment, such a condition is clearly a condition contrary to 
public policy. It seems to me very liable to cause a father to neglect to perform 
his duties towards his children in such a case as has arisen in the present case, 
and a circumstance that I do not neglect is the children coming by their next 
friend to the court and putting the case to the court whether they should go 
abroad with their father and lose the property or remain in England, retaining 
the property, and lose the advantages of being with their parents. It seems to me 
that the whole tendency of this provision is one which in many sets of circum- 
stances, including the set of circumstances that appear to be here, might have a 
yery prejudicial effect indeed on the position of the infants and upon the judgment 
that has to be exercised by their parents for their benefit. 

The third objection that is put is that the clause seeks to take away something 
from the infants on an exercise by the infants of a judgment or determination 
which they are not capable of exercising. In support of that contention, several 
cases have been referred to, including Partridge v. Partridge (2). On this point I 
agree there is difficulty. Tf the ‘“‘non compliance with the foregoing condition’’ is 
meant to be a non-compliance on the part of the father or parent, it appears to me 
that the argument that the clause is void as contrary to public policy is consider- 

bly strengthened. But in any case, even if that be so, even if the non-compliance 
es ; 2 liance of the father or the parent, it is clear that 
originally had to be the non-comphanc : phi pe eeammnierne 
non-compliance on the part of the children is not aimed at or poin : : 
death of the father and mother. Here again this is not anything like so strong 
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ground as the second ground that I have mentioned, and I prefer with regard to 
that to withhold my judgment. Counsel for those entitled under the gift over said 
a great deal about the mother being a German mother, and it being undesirable for 
anybody to leave England and become subject to German culture and all that sort 
of thing. However, I am not aware that there is any question of that kind which 
can be usefully considered here. The clause is not limited in any way to Germany, 
it is the whole world against the British Islands, and I do not think that in deter- 
mining the matter I ought to have any regard to the fact that some part of the 
world outside the British Islands is subject to German culture. Very great stress 
was laid by counsel for those entitled under the gift over on a decision of Eve, J., 
Re Borwick (3). I intimated to counsel when he cited the case that it did not 
seem to me to apply because the question there was not a question of a condition 
subsequent, and, having looked at the case again, I am confirmed in that opinion. 
The learned judge there had to deal with something entirely different from a con- 
dition subsequent, namely, a defined period during which a certain power might 
be exercised. That is all. The considerations applicable to a question of that 
kind seem to me to be totally different from the considerations applicable to such 
a case as the present where there is a clear original vested gift in certain defined 
persons, and there is then a clear condition subsequent taking the benefits away 
from them on specified conditions. The conditions in the present case are clearly 
operative during the life of the parent, in view of the words of the clause which 
speak of ‘‘either before or after my death.”’ 

I declare that although the conditions are operative during the life of the 
parent they are void. 

I am asked to say that because the plaintiffs are trustees of a particular class— 
namely, a corporation—the court ought to give them extra costs. I am surprised 
to hear that the taxing-masters disallow trustees costs of opinions in such cases, 
but I cannot make any different order in the case of a bank from that of any 
other trustee. 

Solicitors: Stanley, Hedderwick & Co.; Budd, Johnson, Jecks & Colclough. 


[Reported by L. Morcan May, Esq., Barrister-at-Law. ] 





Re WELSH HOSPITAL (NETLEY) FUND. THOMAS v. 
ATTORNEY-GENERAL 


[Cuancery Drvision (P. O. Lawrence, J.), February 22, 1921} 


[Reported [1921] 1 Ch. 655; 90 L.J.Ch. 276; 124 L.T. 787; 
65 Sol. Jo. 417] 


Charity—Cy-pres doctrine—General charitable intent—Fund raised by voluntary 
subscriptions for hospital for sick and wounded Welsh soldiers—Hospital 
no longer needed for this purpose—End of war—Proposal to use fund for 
benefit of soldiers still sick or wounded. 

In 1914 an appeal was made for subscriptions to a fund for establishing a 
hospital for sick and wounded Welsh soldiers, which was described as “The 
Welsh Hospital Movement.’’ Monies were received from private individuals 
and collections made in the streets and churches, and from the proceeds of 
concerts and entertainments, with which a hospital was built and equipped 
Throughout the years 1914-1918 further appeals were made for subscriptions 
for the maintenance and upkeep of the hospital, and large sums wore 





A 
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subscribed, in the same manner. In March, 1919, the hospital, being no 
longer required for the object for which it had been built, was disposed of and 
the staff disbanded. After all liabilities had been met there remained in the 
hands of the trustees of the fund a surplus, which the trustees proposed to 
apply in the foundation of scholarships for the encouragement of the study of 
medicine and surgery by persons of Welsh nationality in the University of 
Wales. ’ 

Held: a donor to a fund raised in this manner could have had no intention 
that the money should be returned to him if the immediate object for which 
the collection was made should come to an end; the main underlying object 
was to provide money for the comfort of sick and wounded Welshmen; and, 
therefore, there was a general charitable intent and the court was at liberty 
to apply the fund cy-prés; the trustees’ proposal came directly under this 
object, but it might be practicable to apply the surplus in a way which carried 
out the intent of the subscribers more immediately (e.g. by applying the fund 
for the benefit of those Welsh soldiers who were still sick and wounded as a 
result of the 1914-1918 war), and so a scheme should be directed, to be 
settled by a judge. 

Re British Red Cross Balkan Fund, British Red Cross Society v. Johnson, 
[1914] 2 Ch. 419, explained and distinguished. 


Notes. Applied: Re North Devon and West Somerset Relief Fund Trusts, 
Hylton (Baron) v. Wright, [1953] 2 All E.R. 1032; Re British School of Egyptian 
Archaeology, Murray v. Public Trustee, [1954] 1 All E.R. 887. Considered: Re 
Hillier, Hillier v. A.-G., [1954] 2 All E.R. 59. Distinguished: Re Ulverston and 
District New Hospital Building Fund, Birkett v. Barrow and Furness Hospital 
Management Committee, [1956] 3 All E.R. 164. Referred: Re Gillingham Bus 
Disaster Fund, Bowman v. Official Solicitor, [1958] 1 All E.R. 87. 

As to when an intention to relieve poverty will be inferred so as to render a gift 
charitable, see 4 Hatspury’s Laws (3rd Edn.) 217, as to charitable funds raised 
by voluntary subscription, see ibid. 266, as to the continuance of a general charit- 
able trust despite failure of its objects, see ibid. 286, 306, 319-822. For cases see 
8 Dicest (Repl.) 467. 

Cases referred to: 
(1) Re British Red Cross Balkan Fund, British Red Cross Society v. Johnson, 
[1914] 2 Ch. 419; 84 L.J.Ch. 79; 111 L.T. 1069; 30 T.L.R. 662; 58 Sol. Jo. 
755; 43 Digest 657, 907. 
(2) Re Princess Mary Fund, Revelstoke v. A.-G. (Nov. 1919), unreported. 
(3) Re Cotton Control Board’s Levies Fund, Diron v. A.-G. (Jan. 1921), 
unreported. 
Also referred to in argument : 
Re Campden Charities (1881), 18 Ch.D. 310; 50 L.J.Ch. 646; 45 L.T. 152; 
30 W.R. 496, C.A.; 8 Digest (Repl.) 467, 1678. 
Ironmongers’ Co. v. A.-G. (1844), 10 Cl. & Fin. 908; 8 E.R. 983, H.L.; 8 Digest 
(Repl.) 464, 1643. 
Pease v. Pattinson (1886), 32 Ch.D. 154; 55 L.J.Ch. 617; 54 L.T. 209; 34 W.R. 
361; 2 T.L.R. 306; 8 Digest (Repl.) 511, 2376. 

Originating Summons. i, 

In September, 1914, an appeal was made throughout Wales for subscriptions to 
enable a Welsh hospital to be established to relieve and comfort sick and wounded 
Welsh soldiers. Subscriptions were received from private individuals, from street 
collections, and from collections in churches and other public places, and also from 
the proceeds of concerts and entertainments. A hospital at Netley was built and 
equipped, and from time to time similar appeals were made and subscriptions 
received from the same sources and by the same means during the years 1914 to 
1918, and the upkeep of the hospital was defrayed thereout. In March, 1919, the 
hospital was closed down and the staff disbanded, the property being disposed of 
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to the War Office, and it was found that after all liabilities had been met there 
remained in the hands of the trustees of the fund a sum of about £10,000. After 
consideration the trustees decided to apply this surplus from the Welsh Hospital 
Fund for the purpose of establishing scholarships in the University of Wales for 
the encouragement of the study of medicine and surgery therein by persons of 
Welsh nationality. The trustees of the fund took out this originating summons 
to have it determined whether in the events which had happened the trustees of 
the fund were at liberty to give effect to the proposal to so dispose of the surplus 
of the fund. The judge directed the summons to be amended by adding a sub- 
scriber on whose behalf it should be argued that there was a resulting trust in 
favour of the subscribers or that the proposed scheme was not a proper way to 
dispose of the surplus of the fund, but that some other scheme should be suggested 
which would be more direct to the immediate object of the original fund. The 
facts are more fully dealt with in his Lordship’s judgment. 


Owen Thompson, K.C., and W. J. Whittaker for the trustees of the fund. 

H. O. Danckwerts for the Attorney-General. 

W. A. Greene for the defendant, John Griffiths Jones, appointed to represent the 
subscribers to the fund. 


P. O. LAWRENCE, J.—In this case the court is asked to decide whether the 
plaintiffs, who are trustees of the surplus funds raised during the war for the 
support of the Welsh Hospital at Netley, are at liberty to give effect to a proposal 
which hag been made that those surplus assets should be applied for the purpose 
of establishing scholarships in the University of Wales for the encouragement of 
the study of medicine and surgery by persons of Welsh nationality. In order to 
determine that question, the court has first of all to be satisfied that this fund is 
devoted to charity and can be applied under the doctrine of cy-prés, and that 
depends on what the court infers to have been the true intention of the subscribers 
to that fund when they gave their subscriptions or donations. 

The fund was started in September, 1914, by the Lord Mayor of Cardiff issuing 
an appeal for subscriptions towards a Welsh hospital for service with the Expedi- 
tionary Force. I have before me an appeal dated Sept. 1, 1914, and I do not 
propose to read it through again, but I would eall attention to the fact that the 
first idea was that the hospital should be one serving with the Expeditionary Force 
at the front in France. The appeal issued also shows that six months’ service in 
France is estimated to cost £15,000, and it continues: 


“But the sum subscribed is not limited to this amount, as further subscrip- 
tions can be used for prolonging the service or increasing the accommodation 
of the hospital,”’ 


and the appeal winds up with this expression : 


‘““We believe that Wales will rise to the full height of its responsibilities in 
this great national crisis and by subscribing the necessary sum within a few 
days prove that it is foremost in seeking to relieve and comfort by the hands 
of their own fellow countrymen our sick and wounded across the seas.”’ 


It is to be observed that the slip which was to be returned by the subscribers to 
the fund describes the object of the appeal as ‘‘The Welsh Hospital Movement.” 
That appeal was responded to generously by the inhabitants of Wales, and from 
time to time further appeals were issued. The scheme as originally contemplated 
of providing a hospital for service with the Expeditionary Force in France was 
eventually altered and instead a hospital was established at Netley in order to 
receive the wounded and sick Welsh soldiers who were sent from the battle-front 
back to England. In support of the Netley Hospital various appeals were issued, 
and the hospital itself was built and fully equipped by Nov. 8, 1914, and thence- 
forward was carried on by means of the voluntary subscriptions and donations 
entirely, with this exception, that for the last two years the staff was rationed by 
the War Office. Now, dealing with the further appeals that were issued, I need 
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only call attention to two of them, and they run very much on the same lines, but 
we find that the appeals are those of the president and chairman of the executive 
committee and honorary treasurer of the fund. They are headed, ‘‘The Welsh 
Hospitals,’’ and underneath that general heading is, ‘‘The Welsh Hospital, 
Netley,” and then ‘‘No 34 (the Welsh) General Hospital,’’ the latter being the 
unit abroad at the front of the Welsh Division. The General Welsh Hospital, as I 
call it, was not run by this charity, but this charity contributed to comforts for the 
unit abroad. The appeals which were issued contain statements showing what 
had been done up to the time of those appeals in the way of relieving the sick and 
wounded and also showed how the funds had been applied, and asked for funds to 
enable the good work to be further continued. I think I am right in saying that 
all the appeals are appeals for the special object of continuing the good work of 
relieving the sick and wounded Welshmen, inhabitants of Wales, who arrived on 
these shores from the front. That is the main and particular object with which 
these appeals are concerned. In response to all these appeals a very large sum 
of money was subscribed. There has been put in evidence the account of the 
fund, which shows that a total sum of £80,445 Os. 1d. was subscribed. That was 
expended in the ordinary way on building, equipping and running the Welsh 
Hospital at Netley, and a comparatively small sum of £125 10s. was spent in 
providing comforts for the overseas hospital. The hospital was closed down in 
March, 1919, the staff was disbanded, and the property was disposed of to the 
War Office. When the affairs of the hospital were wound-up, it was found that 
there was a surplus of £9,472 13s. 8d. Part of this sum, namely, £9,360, was 
invested in the purchase of £11,700 4 per cent. Funding Stock 1960-90, and the 
balance of £112 18s. 8d. was cash standing to the credit of the hospital at its bank. 
I ought to mention that there is a further sum of £108 7s. mentioned in the 
evidence which stands on an entirely different footing, and to dispose of that once 
and for all I may say that that sum was subscribed by Mr. Jenkins subsequently 
to the promulgation of the present scheme of having medical scholarships at the 
University of Wales. It therefore stands on an entirely different footing, and I 
need not discuss what is to be done with that sum on the present occasion. The 
trustees of the fund, having the surplus money in their hands, considered what 
would be the best way of dealing with it, and came to the conclusion that it should 
be applied in the foundation of scholarships for the encouragement of the study of 
medicine and surgery by persons of Welsh nationality at the University of Wales. 

The first question that I have to determine is whether this fund in their hands 
ean be applied cy-prés or whether there is a resulting trust in favour of the sub- 
scribers. When the case first came before me there was no one before the court 
to argue the point of view of the subscribers to the fund. I stood the summons 
over with a view to having a subscriber added who should represent the general 
subscribers. That has been done, and the summons has been amended by adding 
Mr. John Griffiths Jones, whom I propose to appoint to represent the subscribers 
to the fund. He has appeared by counsel on the present occasion, who has argued 
on behalf of the subscribers that there is a resulting trust to them, and that the 
fund ought to be paid back to the various subscribers. All the other parties, that 
is to say, the plaintiffs, the Attorney-General, and the defendant, Mr. James 
Robinson, who was keenly interested in the fund, being a subscriber himself, have 
argued that on the facts proved there is a general charitable intent and that the 
court is at liberty to apply the fund cy-pres. In my judgment that contention is 
well founded. In this case it must be observed that the fund was created by sub- 
scriptions from various sources and in varying amounts, partly by private indi- 
viduals giving more or less large amounts and partly by concerts, entertainments, 
and collections in streets and at churches and other public places all over the towns 
and villages of Wales. In so far as they were donations and subscriptions of 
substantial amounts made by private individuals, those donors or subscribers knew 
that the fund was being raised in this way by collections in streets and churches, 
and at these entertainments, and they knew that their subscriptions would go to a 
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fund constituted in this manner; there were flag days arranged and street 
collections took place. It would be impossible, to my mind, to think that the donor 
to a fund of that kind, giving his coin into a street collecting-box, would have an 
intention to have that money returned to him if the immediate object for which 
the collection was made should come to an end. Similarly, take the person who 
goes to an entertainment or to a concert, the proceeds of which are to be given to a 
fund having for its immediate purpose the relief of the sick and wounded coming 
back from France. There, again, it is to my mind difficult to imagine that when 
that immediate object was over the person paying for his ticket at the concert or 
entertainment should require to have that money handed back to him when the 
immediate object was attained. 

I think the true inference to draw from the facts of this case is that although 
the subscriptions and moneys were paid in view of the particular purpose of first 
of all building, equipping and then running a hospital at Netley, the main under- 
lying object was to provide money for the comfort of sick and wounded Welshmen, 
It is true that the parties had in view those who were rendered sick and were 
wounded in the war that was then taking place. I cannot but infer that the 
persons who gave those moneys intended far above any particular purpose to 
devote that money to the benefit of their sick and wounded countrymen, and I 
think the true inference is that the gift being parted with for good and all was 
intended to be a gift to be applied for the benefit of sick and wounded Welshmen. 
It I am right in that inference the court is at liberty to apply the fund cy-pres, 
and I am fortified in my opinion by the recent decisions of Prererson, J., and 
Russewu, J. Pererson, J., in Re Princess Mary Fund, Revelstoke vy. A.-G. (2), 
came to the conclusion under analogous circumstances that he had power to apply 
the surplus of that fund which had been collected for the purpose of making 
Christmas presents to the troops abroad cy-prés by a different method altogether. 
RusseE.L, J., similarly in Re Cotton Control Board’s Levies Fund, Dizon v. A.-G. 
(3), came to the conclusion that the very large surplus which there existed was 
applicable cy-prés, and sanctioned a scheme under which that fund was applied. 
Of course those decisions, as far as they are decisions of fact, do not govern the 
present case, but in both those cases the learned judges deciding them had no 
difficulty in drawing the inference that the donors in the one case, and the persons 
on whom the levy was made in the other, had devoted the funds, although sub- 
scribed for the immediate particular object in the one case, and levied for the 
immediate particular object in the other, to charity. There was one case to which 
my attention has been called which in my judgment is distinguishable and that is 
the case decided by Astpury, J., Re British Red Cross Balkan Fund, British Red 
Cross Society v. Johnson (1). That is not a decision on the point at all. In that 
case funds had been subscribed for the purpose of assisting the sick and wounded 
in the Balkan war. There was a large surplus, and in that case it was admitted 
that the surplus belonged to some or all of the subscribers by way of resulting trust. 
Whether that admission was one which was justified in the circumstances was not 
considered at all. The whole case was founded on how the fund was to be 
distributed, and the learned judge decided only the point how that fund should 
be distributed amongst the subscribers. Therefore that case affords no assistance 
at all in coming to the determination whether or not the particular fund subscribed 
in the way I have described is applicable cy-prés. 

The next question that has to be decided is whether the principle of the particu- 
lar application which the trustees seek to make of the funds in their hands, is one 
which is justified under the doctrine of cy-prés. It was argued by counsel for the 
defendant James Robinson that the suggested application was one which was not 
a diversion from the particular object for which the fund was raised. It was said, 
and I think there is great force in the argument, that if one subscribes a fund for 
the benefit of sick and wounded, that benefit includes the training of a person who 
would attend to the sick and wounded, and I do not agree with the contention of 
counsel for the defendant John Griffiths Jones that this scheme is so far removed 
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from the objects for which the money was immediately wanted, as to make it in- 
applicable under. the cy-prés doctrine. The training of medical men is one of the 
first ways of relieving the sick and wounded; they must have doctors who must 
be trained, and doctors are the persons who relieve the sick and wounded. There- 
fore I think it comes directly under the immediate object of the general charitable 
intent which I have inferred. But there may be a more immediate object than 
that. Counsel for the defendant John Griffiths Jones has rightly pointed out that 
the fund might be more immediately applied for the benefit of the sick and 
wounded who are still sick and wounded from the effects of the present war, and 
that of course is a more immediate way of carrying out the general charitable 
intent. 

On the other hand, I have nothing before me in the nature of a scheme to enable 
me to say whether such an application would be feasible or would be beneficial. 
The fund is one which does not admit of any very large expenditure in any particu- 
lar direction, and it is a matter I think to be considered by the Attorney-General 
and by those more immediately concerned, the trustees, as to whether this method 
that is now proposed, of scholarships, is or is not the best and the nearest possible 
practicable purpose for which the fund can be applied. I have the assurance of 
counsel on behalf of the Attorney-General that if I make a general declaration 
that the fund is applicable cy-prés, he will communicate with the War Office and 
others whom he might desire to consult with a view to seeing what is the nearest 
possible practicable way in which this fund can be applied. In what I have said 
I do not want it to be inferred that I in any way throw cold water on the scheme 
which has been put forward; it may very well be that that is the very best way 
the fund could be applied. 

I think that the Attorney-General is well advised to tell the court that he will 
make some further inquiries before going into the details of that scheme. Of 
course, I have not considered the scheme in its details at all—that is to say the 
scheme of scholarships; that would be a matter for chambers. If such a scheme is 
adopted then the details should be inquired into and they may be or may not be 
approved as they are set out in the evidence. 

Order accordingly. 


Solicitors: Wrentmore & Sons, for Trevor Edward Harris, Cardiff; Treasury 
Solicitor. 


[Reported by G. P. Lanaworrtuy, Esq., Barrister-at-Law. | 
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JOHNSTONE v. PEDLAR 


[House or Lorps (Viscount Finlay, Viscount Cave, Lord Atkinson, Lord Sumner 
and Lord Phillimore), April 12, 14, June 24, 1921] 


[Reported [1921] 2 A.C. 262; 90 L.J.P.C. 181; 125 L.T. 809; B 
87 T.L.R. 870; 65 Sol. Jo. 679; 27 Cox, C. C. 68] 


Alien—Constitutional law—Act of State—Alien friend—Seizure of personal 
property by official—Alien resident in British territory—Ratification of 
seizure by government—Action against official—Defence of act of State— 
Competency. 

An alien friend resident in British territory is a subject of His Majesty by C 
local allegiance and is normally regarded as a British subject for the time 
being. Accordingly, where such an alien brings an action for trover and 
detinue against an officer of the Crown in respect of the seizure and detention 
of his personal property the officer cannot avail himself of the defence that 
his act has been adopted and ratified by the Crown as an act of State. An 
alien takes his character from his State, and, if his State is friendly to Great 
Britain, it is immaterial that the alien is individually hostile and has rendered 
himself liable to prosecution for an offence against this country, e.g., treason. 

The respondent, an American citizen, was convicted in Ireland of being 
engaged in illegal drilling. When he was arrested he had in his possession 
£124 in cash and a cheque for £4 15s. 6d. This money was taken from him 
and detained by an officer of the Crown as an act of State for the defence of E 
the realm and the prevention of crime, and this seizure and detention was 
ratified, adopted, and confirmed by the Chief Secretary for Ireland. In an 
action by the respondent for the return of the money seized : 

Held: the defence of act of State could not be made good as the respondent 
was within the King’s dominions when the seizure was made, and, therefore, 
he was entitled to maintain the action and to have his money returned. F 

Decision of Court of Appeal in Ireland, [1920] 2 I.R. 450, affirmed. 


Notes. The references to the remedy open to persons who have suffered damage 
at the hands of servants of the Crown must now be read in the light of the pro- 
visions of the Crown Proceedings Act, 1947 (6 Hatssury’s Sratutes (2nd Edn.) 
46). 

Considered: R. v. Joyce, [1945] 2 All E.R. 673. Referred to: Commercial and q 
Estates Co. of Egypt v. Board of Trade, [1925] 1 K.B. 271; Joyce v. D.P.P., [1946] 
1 All E.R. 186 

As to the rights and disabilities of alien friends, see 1 Hatssury’s Laws (8rd 
Edn.) 500-503, and as to acts of State see ibid., vol. 7, p. 279 et seq. For cases 
see 2 Diaest (Repl.) 169 et seq., and 11 Dicesr (Repl.) 613 et seq. H 
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Appeal by the Chief Commissioner of the Dublin Metropolitan Police Ae 
order of the Court of Appeal (Ronan and O'Connor, L.JJ., O'Connor, M.R., dis- 
senting), reported [1920] 2 I.R. 450. 

The respondent brought an action for trover and conversion against the appel- 
lant, Lieut.-Col. W. Edgeworth Johnstone, the Chief Commissioner of the Dublin 
Metropolitan Police. He alleged in statement of claim that the appellant had 
detained a sum of £124 cash, and a cheque for £4 16s. 6d. both the property of 
the respondent, and refused to give them up, and he claimed the return of the 
goods or their value and £10 damages for their detention, or in the alternative 
damages for their conversion. The defence was a general denial that the money 
and the cheque were the property of the respondent, and, further, that the respon- 
dent was an alien and that the moneys and cheque were taken and detained by 
an officer of the Crown by the direction of the Crown as an act of State for the 
defence of the realm, and for the prevention of crime. At the trial of the action 
before Pru, J., the learned judge directed the jury to find for the appellant, and 
entered judgment for him accordingly. The respondent moved the Divisional 
Court (Dopp, Gorpon, and Moore, JJ.) to have the judgment set aside and judg- 
ment entered for the respondent, but the motion was refused. The respondent 
appealed from that order to the Court of Appeal, where the decision was reversed 
(Ronan and O'Connor, L.JJ., O'Connor, M.R., dissenting), and judgment was 
entered for the respondent for payment of the money and delivery up of the cheque. 


A. M. Sullivan, K.C., McSweeney, K.C., Cecil Fforde, K.C., and Lipsett (the 
last three of the Irish Bar) for the appellant. 
T. M. Healy, K.C., and John O'Byrne (of the Irish Bar) for the respondent. 


The House took time for consideration. 
June 24. The following opinions were read. 


VISCOUNT FINLAY.—The appellant is the Chief Commissioner of the Dublin 
Metropolitan Police. He was the defendant in an action in which the respondent 
sued for the detention of £124 in cash and a cheque for £4 15s. 6d. The respon- 
dent was convicted of being engaged in illegal drilling and there was found upon 
him at the time of his arrest the cash and cheque now claimed. The respondent 
is a naturalised citizen of the U.S.A. and the detention is alleged by the appellant 
to be an act of State. A certificate given by the Chief Secretary for Ireland was 
put in at the trial and is as follows: 


“It appearing that Richard H. Boyle, inspector of the Dublin Metropolitan 
Police, on May 1, 1918, arrested one William Pedlar (an alien) at Blackrock, 
co. Dublin, on a warrant dated May 1, 1918, signed by Mr. Swifte, K.C., 
Divisional Justice, for an offence under the Defence of the Realm Act, and 
that the said Inspector Boyle searched the said William Pedlar after said arrest, 
and that there were found upon him (inter alia) a sum of £124 cash and a 
cheque for £4 15s. 6d., both of which were taken and detained by an officer 
of the Crown (who still detains same) as an act of State for the defence of the 
realm and for the prevention of crime. Now I, the Right Hon. Ian Mac- 
Pherson, M.P., Chief Secretary for Ireland, in my capacity as a Minister of the 
Crown and officer of State and official superior of the said officer, do hereby 
formally ratify, adopt, and confirm the said seizure of the said cash and cheque 
and the detention of same by the said officer on the grounds aforesaid.— 
Dated this 19th day of June, 1919.—(Signed) Tan MacPuerson.”’ 


The action was tried before Pru, J., with a jury. The learned judge, after argu- 
ment, directed the jury to find for the defendant. The Divisional Court, consist- 
ing of Dopp, Gorpen, and Moore, JJ., dismissed a motion on behalf of the plaintiff 
that the verdict and judgment should be set aside. The Court of Appeal were 
divided in opinion. The Master of the Rolls held that the appeal should be dis- 
missed, being of opinion that the plaintiff was in the position of an alien enemy and 
that no action was maintainable in respect of the seizure of the cash and cheque, 
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as that had been adopted by the Crown as an act of State. Ronan and Connor, 
L.JJ., however, held that as a subject of a State at peace with His Majesty, the 
plaintiff was in the position of a friendly alien, against whom the defence of act of 
State could not be raised. In accordance with the opinion of the majority of the 
court the appeal was allowed, and judgment was entered for the plaintiff for £124 
and the delivery up to him of the cheque. On the present appeal your Lordships 
are asked to restore the judgment of Pr, J. 

The plaintiff was born in Ireland. When very young he went first to Glasgow 
and afterwards to America, where he was naturalised as a citizen of the United 
States in January, 1916. In March of the same year he returned to Scotland and 
thence to Ireland, and took part in the rebellion of 1916 in Dublin. He was 
deported to Frongoch and on his release in May, 1917, returned to Ireland and 
continued to reside there. On May 1, 1918, he was arrested on a charge of illegal 
drilling. He was convicted and remained in Belfast gaol under sentence for six 
months. When he was arrested he had with him the money and cheque, which 
were seized by the police. When he was in gaol his solicitor wrote to the Chief 
Commissioner asking that the money should be returned to his wife. He was 
informed by letter of Sept. 2, 1918, that the Chief Commissioner was advised that 
the money should be retained for the present by the police. The present action 
was then brought by a writ dated Nov. 15, 1918. The statement of claim alleged 
detention and conversion of the cash and cheque and claimed their return and 
damages. The statement of defence was delivered on Dec. 18, 1918, and was as 
follows : ‘ 


“1. The defendant denies each of the several acts in the statement of claim 
alleged. 2. The defendant denies that the money or cheque mentioned was, 
or is, the property of the plaintiff as alleged. 38. The defendant says that the 
said moneys and cheque were the property of an illegal association and were 
in plaintiff's possession for the illegal purpose of the said association at the 
time of the acts complained of. 4. The plaintiff is an alien and the said moneys 
and cheque were taken and detained by an officer of the Crown by the direction 
of the Crown as an act of State for the defence of the realm and for the preven- 
tion of crime, which is the detention and conversion complained of.”’ 


The following particulars were delivered under para. 3: 


‘‘Defendant was a member and organiser of an association by whatever name 
known whose objects were to arm and drill disaffected persons in Ireland in 
order to promote resistance to lawful authority by force and violence, and the 
moneys mentioned were the moneys of said association in plaintiff's possession 
for the purpose of organising the arming and drilling of the members of the 
association as aforesaid.”’ 


A motion was made on behalf of the plaintiff to have the words alleging that the 
plaintiff was an alien struck out from para. 4 of the defence. The substantial 
question which this motion was intended to raise in a summary way was that it 
was immaterial that the plaintiff was an alien, as he was in Ireland and a citizen of 
a State at peace with His Majesty. This motion was refused by order of Jan. 28, 
1919. On Feb. 11, 1919, the plaintiff’s reply was delivered joining issue and sub- 
mitting that para. 4 of the defence was bad in law. The certificate of the ine 
Secretary which I have already set out was given hist 19, 1919, and the tria 
fore Pim, J., with a common jury, on July 3. te 

re eiaisua os called as a witness. He proved the facts as to his history 
which I have already stated. In the course of his evidence he stated that he was 
a member of the Clan na Gael; that the money did not belong to that or to cd 
other organisation; that the £100 was a grant or loan made to him by the ab geoeee 
Aid Association, which was an organisation for assisting those who had taken te 

in or were victimised for the part they had taken in the rebellion of 1916; that : e 
grant was made by cheque, which he cashed, getting in exchange a bank eres - 
‘£100, part of the money taken by the police; and that the other money seize 
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formed part of his earnings in business in Ireland. He seein he ara 
engaged in drilling and that he had advised the men to have — a oe ag: 
did say that ‘‘they might be able to get arms, that there were chances. ted 
Crown Solicitor was called, and produced the certificate of the Chief Secretary 
above set out. Pim, J., asked the jury whether the sum of i; or any part of 
it, was the property of the plaintiff. The jury answered ‘*Yes’’ as to the £24, 6 
could not agree as to the balance of £100. As directed by the learned judge, t ey 
found a verdict for the defendant, but in the Court of Appeal, as I have said, 
judgment was entered for the plaintiff. ie ahael 

The case turns upon the question whether the defence of ‘‘act of State’’ is avail- 
able as against the present plaintiff. Paragraph 3 of the defence was not proved. 
It is the settled law of this country, applicable as much to Ireland as to England, 
that, if a wrongful act has been committed against the person or the property of 
any person, the wrongdoer cannot set up as a defence that the act was done by 
the command of the Crown. The Crown can do no wrong, and the sovereign cannot 
be sued in tort, but the person who did the act is liable in damages, as any private 
person would be. This rule of law has, however, been held subject to qualifica- 
tion in the case of acts committed abroad against a foreigner. If an action be 
brought in the British courts in such a case it is open to the defendant to plead 
that the act was done by the orders of the British government, or that after it had 
been committed it was adopted by the British government. In any such case the 
act is regarded as an act of State of which a municipal court cannot take cognisance. 
The foreigner who has sustained injury must seek redress against the British 
government through his own government by diplomatic or other means. This was 
established in 1848 in the well-known case of Buron v. Denman (1). The defen- 
dant in that case, Captain Denman, was a British naval officer engaged on the 
coast of Africa in measures for the suppression of the slave trade. The plaintiff 
was a Spaniard engaged in that trade. The acts in respect of which the action was 
brought were the destruction by the defendant of the barracoons in which the 
plaintiff kept slaves for shipment and the release of the slaves. The case was tried 
at Bar, and the summing-up was delivered by Parke, B. He laid down the law 
with regard to acts of State as I have above stated it, and the jury found for the 
defendant. This doctrine has no application to any case in which the plaintiff is 
a British subject. If authority be wanted for the proposition that a British sub- 
ject’s right of action for any wrong to his person or property is not subject to this 
qualification with regard to acts of State it is enough to refer to Walker v. Baird (2). 
In that case the officers of the Crown had, with the authority of the government, 
seized a lobster factory in Newfoundland belonging to British subjects. An action 
was brought in the courts of Newfoundland against the officers engaged. The 
Superior Court of Newfoundland held that, in an action of this description, in 
which the plaintiffs were British subjects, for a trespass within British territory 
in time of peace, it was no answer to say in exclusion of the jurisdiction of the 
municipal courts that the trespass was an act of State. An appeal to His Majesty 
in Council was dismissed. Lorp Herscuett said that the suggestion that these 
acts could be justified as acts of State was wholly untenable. 

The cases in which the defence of ‘‘act of State’’ has hitherto been recognised 
have been cases in which the acts complained of were committed out of British 
territory. The plaintiffs have been foreigners, and no question arose as to their 
being in any sense subjects of the British Crown as it might have arisen if the 
wrongs complained of had been done in British territory. An alien in British terri- 
tory is normally regarded as a British subject for the time being in virtue of local 
allegiance and it is for this reason that in dealing with the defence of ‘“‘act of State”’ 
it is often said that the act must have been abroad as well as against a foreigner 
in order that the defence should succeed. The plaintiff is not a subject of the 
British Crown, but he was, at the time of his arrest, within British territory. It 
was contended for him that he must be treated for the purposes of the present case 
as a British subject, inasmuch as he was at the time resident in Ireland. Lorp 





H.L.] JOHNSTONE v. PEDLAR (Viscounr Frxiay) 18] 


Hate, in nis Preas or THE Crown (Vol. 1, p. 541), after discussing a statute of 
Henry 8 (21 Hen. 8 c. 11) giving to any of the King’s subjects whose goods have 
been taken away the right to a writ of restitution on conviction of the thief, says : 


‘Though the statute speaks of the King’s subjects it extends to aliens robbed, 
for though they are not the King’s natural subjects they are the King’s subjects 
when in England by local allegiance.” 


The subject of a State at peace with His Majesty, while permitted to reside in this 
country, is under the King’s protection and allegiance, and may be convicted of 
high treason in respect of acts committed here. 

The proposition put forward on behalf of the appellant was that residence in this 
country does not put an alien in the same position as a British subject in respect 
of acts of State of the government and does not entitle him to bring an action 
against a tortfeasor, whose act has been ordered or adopted by the government. 
I am quite unable to accept this proposition as a correct statement of our law. 
On such a view of the law aliens in this country instead of having the protection 
of British law would be at the mercy of any Department entitled to use the name 
of the Crown for an ‘‘act of State.’ It would have effects upon aliens in this 
country of a far-reaching nature as to person and property. If an alien be wrong- 
fully arrested, even by order of the Crown, it cannot be doubted that a writ of 
habeas corpus is open to him, and it would be surprising if he has not the right 
to recover damages from the person who has wrongfully imprisoned him. He has 
corresponding rights as regards his property. I am unable to find any ground either 
of principle or of authority for a proposition so sweeping, which would profoundly 
modify the position in this country of many aliens whose conduct, while resident 
here, has been quite without reproach. But it does not necessarily follow that 
an alien who abuses for treasonable purposes the permission of the Crown to reside 
in this country, will still be at liberty to claim the rights of a British subject as 
against the servants of the Crown who have carried out any act of State affecting 
him or his property. While he is in this country the alien as a matter of law is 
in the allegiance of the Crown, and he cannot get rid of this ‘‘local allegiance,’’ so 
as to acquire while here any immunity for crimes committed against the State. 
It would be a somewhat startling proposition that an alien who is engaged in acts 
of rebellion can claim as against the Crown or its agents that he enjoys the 
immunity of a British subject in respect of acts of State. While repudiating all 
the obligations, can he retain as between himself and the Crown all the benefits 
attaching to the status of a British subject? One who is by birth or by naturalisa- 
tion a British subject and commits treason still, of course, remains for all purposes 
a British subject, and must be treated as such in every respect. But the alien in 
this country remains an alien still although for the time also a British subject in 
virtue of local allegiance. If he be guilty of treasonable acts, can he be permitted 
to assert for his own benefit, against the servants of the Crown, the status of a 
subject of the government which he is endeavouring to subvert? Prima facie the 
subject of a State at peace with His Majesty is, while resident in this country, 
entitled to the protection accorded to British subjects, but if it be proved in the 
court before which the question arises that the alien is by overt acts showing that 
he is in active hostility to the government, though he does not thereby lose the 
protection of the law for his person and property as against private individuals, can 
he further claim all the privileges of a British subject as against the Crown and its 

nD 
Bites ications may arise in some other case. They cannot be decided in the 
present. I have touched upon them to show that the decision of the Trish eae 
of Appeal in this case does not necessarily involve consequences which might be 
described as ‘‘fantastic.’’ But no such defence has been attempted in the case 
now under appeal. There is no allegation in the defence that the plaintiff was 
concerned in treasonable acts while in Ireland. Paragraph 4 of the defence is con- 
fined to the assertion that he is an alien, and is bad in law. This is not a mere 
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matter of pleading. We were informed by the counsel for the appellant that he 
had advisedly taken up the position that allegation of alienage was a good defence 
to an action in respect of an act of State in Ireland. There may have been serious 
difficulties which prevented the appellant from taking on himself the burthen of 
proving treasonable acts by the respondent while in Ireland. But the defence of 
act of State cannot be made good as to acts in the King’s dominions on a bare 
averment that the plaintiff is an alien. It follows that this appeal must be dis- 
missed with costs. 


VISCOUNT CAVE.—Counsel for the appellant contended for the broad proposi- 
tion that, where the personal property of an alien friend resident in this country 
is seized and detained by an officer of the Crown, and his act is adopted and ratified 
by the Crown as an act of State, the alien is without legal remedy. In my opinion, 
this proposition cannot be sustained. 

When a wrong has been done by the king's officer to a British subject, the person 
wronged has no legal remedy against the sovereign, for ‘‘the king can do no 
wrong’’; but he may sue the king’s officer for the tortious act, and the latter cannot 
plead the authority of the sovereign, for ‘‘from the maxim that the king cannot 
do wrong it follows as a necessary consequence that the king cannot authorise 
wrong’: Tobin v. R. (3); Feather v. R. (4). On the other hand, where the person 
injured is an alien resident abroad, the above rule does not apply; and if the act 
causing the injury is adopted by the sovereign as an act of State, the alien is 
without redress except by diplomatic action through the government of his own 
country: Buron v. Denman (1); Secretary of State in Council of India v. Kamachee 
Boye Sahaba (5). But there is a third case—namely, where the person aggrieved 
is an alien amy resident here; and I think that it is the established law that such 
a case falls within the first and not within the second of the above categories. In 
early times an alien had no rights in public law, and in private law his rights were 
much restricted. It was laid down by Lirrieron (s. 198) that an alien could bring 
no action, real or personal; but as regards an alien amy this proposition was 
disputed by Coxe, who said : 


“In this case the law doth distinguish between an alien that is subject to 
one that is an enemy to the king, and one that is subject to one that is in league 
with the king, and true it is that an alien enemy shall maintain neither real 
nor personal action donec terrce fuerint communes, that is, until both nations 
be at peace. But an alien that is in league shall maintain personal action; 
for an alien may trade and traffick, buy and sell, and therefore of necessity he 
must be of ability to have personal actions, but he cannot maintain either real 
or mixt actions’’: Co. Litt., 129b. 


Certainly Lirrteron’s rule was not recognized by the law merchant or in Chancery; 
and before the end of the sixteenth century it was established that at common law 
an alien friend could own chattels and sue on a contract or in tort in the same 
manner as a British subject (Anon. (6)). No doubt a friendly alien is not for all 
purposes in the position of a British subject. For instance, he may be prevented 
from landing on British soil without reason given: Musgrove v. Chun Teeong Toy 
(7); and having landed, he may be deported, at least if a statute authorises his 
expulsion: A.-G. for Canada v. Cain (8); and see Re Adam (9). But so long as 
he remains in this country with the permission of the sovereign, express or implied, 
he is a subject by local allegiance with a subject’s rights and obligation: Hatr’s 
PLEAS OF THE Crown, vol. 1, p. 542; Calvin’s Case (10); De Jager v. A.-G. for 
Natal (11); Porter v. Freudenberg (12), per Lorp Reapina. C.J., [1915] 1 K.B. at 
p. 869, including the right to sue the king’s officer for a legal wrong. Some observa- 
tions by Lorp Kytuacny in Poll v. Lord Advocate (13) (1 F. (Ct. of Sess.) at pp. 827, 
828), if taken generally, might appear to be inconsistent with this view; but they 
were directed to the case of an alien who had been prevented from landing in 
Scotland and not to that of an alien resident there. Further, an alien resident 
in this realm is entitled by statute to hold personal property here in the same 
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manner in all respects as a natural born British subject: British Nationality and 
Status of Aliens Act, 1914, s. 17; and it would be a serious derogation from that 
right if it were held that his property might be seized by an agent of the Crown 
without legal authority and without redress. 

The above observations are sufficient to cover the present case, which your Lord- 
ships were invited to determine on broad lines. If it were necessary to go into the 
particular facts of this case, it would have to be considered whether the seizure by 
a police officer of money found on a person arrested within the realm can properly 
be described, even though ratified by a Minister, as an ‘‘act of State.’’ It has been 
said that such an act must be done outside British territory: Cosserr’s Lrapine 
Cases on InrerNationaL Law (Edn. 1909), vol. 1, p- 18; see Musgrave v. Pulido 
(14), 5 App. Cas. at p. 112, and again that the expression ‘‘act of State’’ denotes 
a catastrophic change constituting a new ‘‘departure’’: per Mouton, L.J., in 
Salaman v. Secretary of State for India (15), [1906] 1 K.B. at.p. 640; but it is un- 
necessary in the present case to determine whether the meaning of the term is so 
restricted. - It is enough to say that in this case the defence of ‘‘an act of State’’ 
cannot prevail. I should add that the judgment of O’Connor, M.R., in the Court 
of Appeal was mainly founded upon the view that the right of a resident alien 
to protection is contingent on his observing the duty of allegiance while in the 
realm, and that the respondent, having been guilty of treasonable acts, had thereby 
forfeited his right to the protection of the King’s courts. But this question was 
not raised in the defence, and (either for that reason or because a decision on the 
wider question was desired) was not seriously argued in your Lordships’ House, 
and, accordingly, I think it best to express no opinion upon it. For the reasons 
given above I am of opinion that this appeal fails and should be dismissed. 


LORD ATKINSON.—It does not appear to me that the defendant either in the 
fourth paragraph of his statement of defence, or in the evidence given at the trial, 
or in the argument addressed on his behalf to your Lordships on the hearing of 
this appeal, ever meant to insist that the Crown or the defendant, on behalf of 
and by the authority of the Crown, had the right to acquire the beneficial interest 
in the money taken from the plaintiff. The right relied upon was the right by 
virtue of an act of State, and for the defence of the realm to take possession of and 
detain the respondent's property. Observations, therefore, as to absence of any 
right in the Crown to confiscate the property of a subject or of a friendly alien living 
within the realm, or as to the necessity for inquisition and office found to entitle 
the Crown to the ownership of property, appear to me to be rather irrelevant. 

It is on the authorities quite clear that the injury inflicted upon an individual 
by the act of State of a sovereign authority does not by reason of the nature of the 
act by which the injury is inflicted cease to be a wrong. What these ee 
do establish is that a remedy for the wrong cannot be sought in the oa of t : 
sovereign authority which inflicts the injury, and that the aggrieved party mus 


depend for redress upon the diplomatic action of the State, of which he is ea 
The best definition of an act of State, as well as the rier yiacin + e cee 
quences flowing from it, is that given in the judgment of ORD meee a 
Secretary of State in Council of India v. Kamachee Boye Sahaba (5). In this case, 


the rajah of Tangore, a native independent sovereign, who ior cee of ne 
treaties, under the protection of the Fast India Co., died ed ou cua i 
male. Thereupon, the East India Co., in exercise of their sovereign Leth 
Es ast-for the British government, seized we Raj natant Goo A ie tie sated 
j , on the groun a gnity 

‘ ne eR Sie that his property lapsed to the British govern- 
la Le held first, as it was held in Buron v. Denman (1), that an act done 
ae Zz th overnmhent though in excess of his authority on being ratified 
me es ae Pernt: was of the same authority as if it had originally 
and adopte a: ie overnment—that the effect of the ratification is, in the 
ee pe B 2 in Buron v. Denman (1), that it only leaves a remedy 
anguage ARKE, D.s 
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against the Crown (such as it is), and exempts from all liability the person who 
commits the trespass, aud, second, that the seizure made by the British govern- 
ment acting as a sovereign Power through its delegate, the East India Co., was an 
act of State to inquire into the property of which a municipal court had no juris- 
diction. Lorp Kinaspown, in delivering the judgment of the Privy Council, said 
(18 Moo. P.C.C. at p. 77): 

‘acts of State done in execution of sovereign powers are not subject to the 

control of the municipal courts either in India or Great Britain.”’ 


He cited several authorities in support of this proposition, and proceeds (ibid., at 
p. 86): 

“The next question is, what is the real character of the act done in this case? 
Was it a seizure by arbitrary power on behalf of the Crown of Great Britain of 
the dominions and property of a neighbouring State—an act not affecting to 
justify itself on ground of municipal law—or was it in whole or in part a posses- 
sion taken by the Crown under colour of legal title to the property of the late 
rajah of Tangore in trust for those who by law might be entitled to it on the 
death of the last possessor? If it were the latter, the defence set up [i.e., that 
the seizure was an act of State], of course, has no foundation. If there had 
been any doubt upon the original intention of the government, it has clearly 
ratified and adopted the Act of its agent which, according to the principle of 
the decision in the case of Buron v. Denman (1), is equivalent to a precise 
authority. The result of their Lordships’ opinion is that the property now 
claimed by the respondent has been seized by the British government acting as 
a sovereign Power through its delegate, the East India Co., and that the Act 
so done with its consequences is an act of State over which the Supreme Court 
of Madras has no jurisdiction. Of the propriety or justice of that act neither 
the court below nor the Judicial Committee have the means of forming, or the 
right of expressing if they had formed, an opinion. It may have been just or 
unjust, politic or impolitic, beneficial or injurious, taken as a whole to those 
whose interests are affected. These are considerations into which your Lord- 
ships cannot enter. It is sufficient to say that even if a wrong has been done, 
it is a wrong for which no municipal court can afford a remedy.”’ 

That statement has been many times approved of, especially in Musgrave v. 
Pulido (14) (5 App. Cas. at p. 112); Cook v. Sprigg (15) ([1899] A.C. at p. 579). 
In this latter case the paramount chief of Pondoland had granted certain valuable 
concessions to the plaintiffs, including mineral rights and forest lands, certain 
railway and trading rights, etc. The grantees had spent large sums in developing 
the property so granted. Pondoland was annexed by Her Majesty Queen Victoria, 
and the action was brought against the Prime Minister of Cape Colony for a 
declaration that as against the Crown the plaintiffs were entitled to the property so 
granted to them, and for £5,000 damages sustained by them by reason of the 
defendant's interference with them in the exercise and enjoyment of their claimed 
rights. Lorp Hanspury delivered the judgment of the Judicial Committee, com- 
posed of Lorps Warson, Hosnouse, Macnacuren, and Morris and himself. He 
said (ibid., at p. 578): 

‘It is a well-established principle of law that the transaction of independent 
States between each other are governed by other laws than those which muni- 
cipal courts administer. It is no answer to say that by ordinary principles 
of international law private property is respected by the sovereign who accepts 
the cession and assumes the duties and legal obligations of the former sovereign 
with respect to such private property within the ceded territory. All that can 
properly be meant by such a proposition is that, according to the well- 
established rules of international law, a change of sovereignty by cession ought 
not to affect private property, but no municipal tribunal has authority to enfored 
such an obligation. And if there is either an express or a well-understood 
bargain between the acting potentate and the government to which the cession 
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is made that private property should be respected, that is only a bargain 
which can be enforced by sovereign against sovereign in the ordinary course of 
diplomatic pressure."’ 


He then quotes with approval the second passage from Lorp Kinaspown’s judg- 
ment which I have already quoted. The last words of Lorp Hauspury’s judgment 
clearly suggest that the government of this country cannot rely as a defence against 
one of their own subjects that an act done to the latter's injury was an act of State, 
since such a subject clearly could not rely on his own sovereign, bringing diplo- 
matic pressure against himself to right the subject’s wrong. In conformity with 
this principle it was held in Walker v. Baird (2) that where the plaintiffs are 
British subjects in an action for trespass committed within British territory in time 
of peace it is no answer that the trespass was an act of State, and that thereby 
the jurisdiction of the municipal courts was ousted. And even where the person 
aggrieved was an independent rajah, against whom the East India Co. made war, 
and having made him prisoner, seized his property, it was apparently considered 
by Sir Jonn Romutty, M.R., in Ex-Rajah of Coorg v. East India Co. (17), that the 
company, notwithstanding that this act was an act of State, could have been sued 
in respect of any property seized by them which belonged to the rajah in his private 
capacity as his personal property and not in his character of rajah. Sirdar Bhagwan 
Singh v. Secretary of State for India (18) is a good example of a case falling within 
the second member of Lorp Kryaspown’s definition of an act of State. The ques- 
tion remains whether a friendly alien resident within Great Britain with the implied 
permission, and under the protection of the sovereign, is in respect of acts of State 
in the same position as a British subject, with many of whose rights he is under 
the existing state of the law undoubtedly clothed. 

The following three Irish cases, in each of which the plaintiff was a British 
subject, would at first sight appear to establish that an act of State can be pleaded 
by the Crown as a defence to an action brought by a subject for a wrong done to 
him. The cases are Napper Tandy v. Earl of Westmoreland (19); Luby v. Lord 
Wodehouse (20); and Sullivan v. Lord Spencer (21). In the second of these cases 
it was urged, and apparently to some extent admitted, that the first was badly 
reported. I, therefore, confine my remarks to the second and third of them. The 
second was an action of trespass brought against the lord-lieutenant (a viceroy, not 
as in Musgrave v. Pulido (14), merely a governor) while he held that position for 
an act of State alleged to have been directed by him personally in discharge of the 
duties of his office. The third was an action for assault, also brought against a 
lord-lieutenant personally while he was lord-lieutenant for injuries received by the 
plaintiff in the dispersal of a public meeting which it was alleged the lord-lieutenant 
had in discharge of the duties of his office personally directed to be dispersed. In 
each case it was decided that an action cannot be brought in an Irish court against 
an existing Irish viceroy personally for an act done by him while he was viceroy 
in the discharge of the duties of his office, and the writ was in each case ordered 
to be taken off the file. The cases turned upon the fact that the lord-lieutenant 
was sued personally and were decided on the ground that he could not be so sued 
for his administrative act in the court of the country of which he was the viceroy. 
T do not think, therefore, that these cases are in conflict with Walker v. Baird (2). 

By the common law of this country an alien enemy had no rights. He could be 
seized or imprisoned and could have no advantage from the laws of this country. 
He could not obtain redress for any wrong done to him in this country: Sylvester’s 
Case (22). The Crown may no doubt grant a licence to an alien enemy to reside 
in this country which imports a licence to trade here, but in the absence of such a 
licence the property of an alien enemy may be seized for the use of the Crown : 
The Johanna Emilie (23), but while in this country with a licence any alien enemy 
may bring an action: Wells v. Williams (24); Janson v. Driefontein Consolidated 
Mines, Ltd. (25). A mere non-interference with an alien enemy does not imply 
a licence to reside and trade. It is necessary for him to show that he resided in 
this country with the full knowledge and sanction of the government: Boulton v. 
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Dobree (26). Aliens, whether friendly or enemy, can be lawfully prevented from 
entering this country and can be expelled from it: 1 BLACKSTONE 8 COMMENTARIES, 
259; A.-G. for Canada v. Cain (8). And at any time the Crown may revoke its 
licence expressed or implied to an alien to reside: The Hoop (27), 1 Ch. Rob. at 
p. 199. In Varret on Law or Nations, book 2, s. 108, it is stated 

‘that a friendly alien can at any time leave the country, the government have 

no right to detain him, except for a time and for very particular reasons, as, 

for instance, the apprehension in war, lest such foreigners acquainted with the 
state of the country and of the fortified places should communicate knowledge 
to the enemy.” 
A friendly alien resident in this country can undoubtedly be prosecuted for high 
treason: De Jager v. A.-G. of Natal (11), because it can then be averred that he 
acted contra ligentie sue debitum: Calvin's Case (10). For the same reason an 
alien enemy can be prosecuted for high treason if he has accepted the protection of 
the sovereign, but not otherwise: Fosrer’s Crown Cases (3rd Edn.) 185. 

I cannot find any authority for the proposition that if the property of a friendly 
alien resident in this country under the protection of the Crown and not violating 
in any way the allegiance he owes to the Crown which protects him be seized and 
detained by an act of State of the sovereign authority the alien cannot sue the 
officer of the Crown by whose Act he is aggrieved in one of the municipal courts 
of the country. The major proposition for which the Crown contends, that in such 
a case the alien could not sue here, is not, I think, sustainable. No authority was 
cited in support of it, and it is not in harmony with the principles laid down in 
many cases as to the rights of a friendly alien such as I have described. The 
respondent in the present case is in a position wholly different from the friendly 
alien whom I have mentioned. The question is: Does his conduct deprive him 
of the remedy which would be open to a well-conducted friendly alien resident 
peaceably within the realm? I concur in the careful judgment of the Irish Master 
of the Rolls save as to what he says in the last four lines of it. These lines run 
thus : 


“T refuse to treat the plaintiff in this action who seeks to enforce civil rights 
as an alien friend. I treat him as an alien enemy, and in my opinion his action 
ought to be dismissed.”’ 


I cannot think that in the circumstances of this case the conclusion of the Master 
of the Rolls is sound. It is true that the respondent flagrantly violated his 
allegiance. It is true that he abused the rights which the protection of the King 
secured for him. It is true that he might presumably have been tried for high 
treason. It is certain that he might have been expelled from the country. But 
none of those things has been done. The protection to a resident alien is given by 
the Crown. The Crown alone can withdraw it. The appellant is still the subject 
of a State at amity with Great Britain. He does not come within the definition 
of an alien enemy, and the Crown has given no indication whatever that it has 
withdrawn his implied licence to reside within this realm. The fact that he has 
shown himself unworthy of the sovereign’s protection, has abused his privileges 
and violated his allegiance, cannot, in my view, ipso facto terminate the protection 
with all the rights which flowed from it which the sovereign extended to him, or 
ipso facto withdraw the implied licence which the sovereign gave to him to reside 
in this country. The internment of the respondent was a measure of precaution 
against the commission of crime or of disloyal action. It was not a punishment 
for crime that had been committed, and it did not operate as a revocation of the 
implied licence he had to remain in this country ; Schaffenius v. Goldberg (28). He 
states in his evidence, which is uncontradicted, that he took part in the rebellion 
in 1916 in Dublin. It does not appear that any proceedings were ever taken against 
him for that crime. It does appear that he was interned in Frongoch (why, is not 
stated) and was released at Christmas, 1916, that he returned to Ireland in March, 
1917, and was again deported, this time to Oxford; that he was released in May, 
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1917, returned to Ireland, and after an entire year’s residence there, was arrested 
in May, 1918, for illegal drilling, was prosecuted, convicted and sentenced to four 
months’ imprisonment, so that from April, 1916, when the Irish rebellion took 
place, till May 18, 1918, about two years, he was only absent from Ireland for about 
nine months. During the rest of the time he was resident in Ireland, his presence 
being apparently as unobjected to by any of the government authorities as that of 
any ordinary citizen, though they must, I think, be taken to have been aware of 
his presence. There was no evidence given to show that he had in his possession 
the money taken from him for the purpose of devoting it to procuring 
sion of crime. In these circumstances I think it is impossible to treat the appel- 
lant as an enemy alien resident in this country without or even with the express 
or implied licence of the Crown. I think, on the contrary, he must be treated as a 
friendly alien resident in the month of May, 1918, in this country with the implied 
licence and permission of the Crown, and clothed with all the rights the protection 
of the Crown gave him. I cannot find any authority which justifies the taking 
from a person in the position which I think the respondent occupied at the date 
of his arrest of the money found upon his person, and detaining it, and, if that 
be so, it follows, from Porter v. Freudenberg (12), and the many authorities therein 
cited, that the respondent is entitled to sue for and recover his money. I, there- 
fore, think the appeal fails, and should be dismissed with costs. 


the commis- 


LORD SUMNER.— Unless and until the Chief Secretary purported to ratify the 
appellant's conduct this was admittedly an undefended action of tort, but it is 
said that this ratification on behalf of the Crown affords a good defence. That the 
contention is anomalous and unsupported by authority counsel frankly admitted. 
When Pedlar issued his writ, he was still no worse off than a British subject would 
have been, and this defence could never have been raised at all, if he had not 
become a citizen of the United States of America. There may be some poetic justice 
in such a result, for the respondent was naturalised in January, 1916, on his own 
statement that he meant to reside permanently in the United States, but in March 
he was resident in Glasgow and in April he was a rebel in arms in Dublin, and 
even after regaining his liberty he did not use it to return to America. The ques- 
tion, however, is whether this result is according to law. 

In 1844 the law, as generally understood, was clear, that an alien amy could 
bring all personal actions in English courts, and was liable to actions and to prosecu- 
tions as if he were a subject born. He was under certain disabilities as to holding 
property, and, of course, was under many political and public disqualifications. It 
is true that this view of the law mainly rested upon statements made by institu- 
tional writers and not upon actual decisions, but they were of high and often of 
the highest eminence, and their tenor was uniform. That a difference existed 
between the alien’s right of suit, when the Crown could be said to have an indirect 
concern in the defence, and that right, when the Crown had none, was nowhere 
decided, for it had never arisen for decision, but, I think, it would be too much to 
assume that the point can be treated as open now. If your Lordships have now 
the power to declare the law to be subject to an exception, hitherto unnoticed or 
unsuspected, and if all the authoritative statements of it made since the Stuarts 
first came to the throne have been unconsciously defective and incomplete, I am 
sure that it is a power not to be exercised except under the constraint of convincing 
and unanswerable argument. The question has been treated very ingeniously as 
depending on the legal theory, which underlies the rights of action of the alien 
amy, such as they are, and their wide scope is admitted. As a judicial reason for 
recognising the right of the alien amy to the same position before a court as that 
of a subject, in so far as the defence of his rights may require, I think Lorp Coxr’s 
words are entirely satisfactory (Co. Litt. at p. 129): 


‘An alien that is in league shall maintain personal actions, for an alien may 
trade and traffic, buy and sell, and therefore of necessity he must be of ability 
to have personal actions.”’ 
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How far, as a commentary on the text of LirrLeTon (s. 198), this represents the 
law or the reason for it in LirrLeTon’s time is another matter, but, taking the law 
as he found it in his own, I think Lorp Coxe gives a better explanation of it than 
any other. No writer or judge, so far as I know, has ever advanced the ina 
theory—namely, that the real origin of these rights is to be found either in the 
grace of the Crown permitting aliens to sue subjects so long as the Crown does not 
think fit to intervene, but permitting them thus far and no farther, or in some 
constitutional struggle, quite unrecorded, by which aliens wrung these conditional 
rights from a reluctant sovereign, but failed to obtain all that subjects had previously 
obtained. 

In 1844 an Act (7 & 8 Vict. c. 66, s. 4) relating to aliens [repealed by Naturalisa- 
tion Act, 1870] was passed which enacted that an alien amy 


‘shall and may take and hold by purchase, gift, bequest, representation or 

otherwise every species of personal property, except chattels real, as fully and 

effectually to all intents and purposes and with the same rights, remedies, 

exemptions, privileges, and capacities, as if he were a natural-born subject of 

the United Kingdom.”’ 
By the next section capacity was given to hold lands for twenty-one years. It is 
plain on the language of this Act (and the history of the legislation fully confirms 
it) that it was an amending Act, dealing with the two respects in which for private 
purposes the position of an alien amy was less advantageous than that of a subject 
born. The Naturalisation Act, 1870, and the British Nationality and Status of 
Aliens Act, 1914, have since completed this emancipation, giving the alien power 
to hold and dispose of all kinds of property in the same manner in all respects as 
a natural-born subject. [The words ‘‘natural born’’ were repealed by the British 
Nationality Act, 1948.] I think that the legislature thus recognised a pre-existing 
quality for private purposes between the alien amy and the subject born, except 
for those disabilities as regards the holding of property which it proceeded by suc- 
cessive steps to remove. The Act says, in effect, that this respondent is entitled 
tu hold and dispose of his money, as if he had never ceased to be a British subject; 
the appellant says that he is not—that, on the contrary, he, the appellant, is 
entitled to hold it indefinitely, and so to prevent the respondent from disposing of 
it by delivery; that at most the barren title remains to the respondent as its owner. 
The result is that, till the Chief Secretary intervened, Pedlar, the citizen of the 
State of Pennsylvania, held that property in the same manner as Pedlar, the 
British subject, would have held it, which is what the Act says; but that, after that 
intervention, he held it quite otherwise—namely, precariously, and only so far as 
the Crown might suffer him to enjoy it. The point that these Acts do not name 
the Crown and so do not affect its rights, in my opinion, does not arise. No claim 
is made here to prevent the Crown from ratifying the respondent’s action in detain- 
ing the money, but only to prevent the respondent from personally pleading that 
ratification as an effective defence to a private wrong, which he has committed 
personally. The rights of the Crown remain unaffected, but their exercise is less 
beneficial to Col. Johnstone than might otherwise have been the case. I think that 
is all. 

The language of Lorp Kytuacuy in Poll v. Lord Advocate (13) was relied on as 
Supporting the appellant’s contention, which doubtless in terms it seems to do. 
The words are 


‘except in a question with its own subjects the sovereign power, the supreme 
executive of every State, must be held to be absolute. An alien... cannot sue 
the State or the head of the State; at least, he cannot do so in respect of a 
wrong done or threatened in the national interest,”’ 


and, more important still, the plea sustained by the judgment was in these words, 


no action lies in the courts of this country at the suit of a foreigner either 
against the Crown or the servants of the Crown in respect of an act of State by 
command of His Majesty’s government.’ } 


A 
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The actual issue raised and decided in that case is not germane to the present 
appeal. It is not disputed that no alien is entitled as of right to enter the realm, 
from which it follows that no action lies for excluding him, and neither in Poll’s 
Case (18) nor since has it been said that by crossing the limit of territorial waters 
and reaching Aberdeen Harbour for a purpose which the officers of the Crown 
were instructed to prevent, Poll put himself in a better position than if he had 
been turned back at the unmarked boundary three miles out to sea. As applied 
to the present case both the language of the plea, which Lorp Kytuacny sustained, 
and that of his judgment appear to me to be in conflict with the whole current 
of prior authority. 

The appellant relied on Buron v. Denman (1) and in effect contended that the 
rule there laid down by Parke, B., is equally applicable when the alien amy is 
resident within the realm at the time of acts in question and himself suffers them 
within the realm. It was argued, as I understood, that Buron v. Denman (1) 
shows that the executive has as against aliens a general right to commit by its 
agents what would be actionable wrongs in private persons, and, as a necessary 
consequence, to shelter those agents themselves from liability under the egis of 
the Crown's authority. How else, it was asked, could this right be effectually 
enjoyed? That Buron was injured in a savage part of Africa was an accident. 
Accordingly, it was incumbent on the respondent to show how and when that right 
became limited to acts done without the realm. No constitutional change could be 
traced in favour of aliens, either historically or as a development of legal theory, 
such as that by which the King’s courts assumed or obtained jurisdiction to review 
the acts of his servants in favour of subjects upon the principle of the maxim that 
the King can do no wrong. The speculation is interesting, but, as I think 
fallacious. Buron v. Denman (1) is a case rather of the inability of the court 
than of the disability of the suitor. Municipal courts do not take it upon them- 
selves to review the dealings of State with State or of sovereign with sovereign. 
They do not control the acts of a foreign State done within it own territory, in the 
execution of sovereign powers, so as to criticise their legality or to require their 
justification. What the Crown does to foreigners by its agents without the realm 
is State action also, and is beyond the scope of domestic jurisdiction. As soon as 
it appeared that it was based on such an act of the Crown, Buron’s claim was one 
which an English court could not support, although only a subject was made party 
to the suit. To consider the steps, by which long ago the King’s courts held that 
they had jurisdiction to try such claims against private persons or persons in a 
private capacity and to require that their acts should be justified, not under the 
gegis of the Crown, but under the shield of the law, is, equally with the steps by 
which they came to entertain any suit by an alien at all, no longer a relevant 
inquiry. As soon as it is found to be settled, as the law of our courts, that they 
are open to aliens as well as to subjects, I think it follows that they are presum- 
ably equally open to them, so far, that is, as actions are brought in support of 
such civil rights as are recognised in aliens from time to time. The foundation 
of these rights of action is that the courts have defined their jurisdiction SO as to 
admit them, not that the Crown has granted a right of suit, with or without 
restriction on the prerogative. A historical inquiry into the steps by which alien 
friends were admitted to sue in the King’s courts would be of great interest, though 
I doubt if all the necessary material is yet available. I assume that there was a 
time when the goods of the alien friend were at the King’s mercy. It seems to 
have been so at the time of the Great Charter and even in 1295, by command of 
the King, a sheriff seized all the wool and other merchandise of alien traders and 
kept them as forfeited to the king's use, and all the remedy asserted was an action 
for the return of the price, which the aliens had paid to the English subjects, who 
had sold the wool: SrLect CASES BEFORE THE Krna's CouncIL, Selden Society, 
vol. 35, p. 13. From this to Calvin's Case (10) is & far cry, but until the appellant 
ean establish that the alien’s right to bring the police officer to book is in the nature 
of a grant by the Crown or a derogation from the prerogative, the inquiry is of 
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’ : 
historic interest only. It is to be observed that the form, which the right of the AG 


Crown took in Buron’s Case (1), like the plea in the present case, is a right to 
legalise a wrong, that is to say a right not merely to shelter its servant from the 
consequences of his wrong, as might be done by pardoning him after conviction 
of a crime, but by its ratification to make that right which had been done as a 
wrong. Had Captain Denman burnt Buron’s barracoons under a prior command, 


Buron would all along have stood face to face with the Crown, and if he was to sue B 


at all must have sued the Crown. In an English court that cannot be done. Tor 
action taken abroad the Crown would not be in the position of being obliged to 
shelter its servant, but would be unassailable in respect of its own act, and no 
theory of a grant by the Crown of access to the courts would touch the point, for 
such a grant goes only to admitting the alien to be heard, not to subjecting the 
Crown itself to the jurisdiction. When admitted to sue in the courts the alien 
would get no higher right than the subject and the subject cannot sue the Crown, 
but why should he get any less right? 

The appellant also laid some stress on a narrower contention, namely, that, in 
this case at any rate, Pedlar’s hostile attitude towards the authority of the Crown 
and the peace of the realm disentitled him to occupy the position of a subject, if 
he would otherwise have enjoyed it in this litigation. Reliance was placed, as it 
was also by O’Connor, M.R., on the passage in Calvin’s Case (10) (7 Co. Rep. 
at p. 2a): 

‘*So long as he is here he oweth unto the king a local obedience or ligeance, 
for that the one (as it hath been said) draweth the other.”’ 


On this foundation was raised the argument expressed in the words of the Master 
of the Rolls : 


‘There is mutuality in the obligations . . . total allegiance, which gives 
the right to the king’s protection, must of necessity be the allegiance of the 
individual and, if the latter refuses it, he has no claim to the rights or privi- 
leges which flow from it.’’ 


Personally, I do not think that either Lorp Coxer’s language or the maxim to 
which he refers—protectio trahit subjectionem et subjectio protectionem—points 
to such a conclusion. The matter, which he had in hand, is the contrast between 
ligeantia localis, which begins no earlier than and continues no longer than the 
presence of the alien amy within the realm and the lasting allegiance of the 
subject born. I do not think that Lorp Coxe conceived of it as quasi-contractual 
or as involving mutuality. The principle that the sovereign can refuse the alien 
permission to enter the realm and that the alien has no right to enter is incon- 
sistent with the existence of any such basis for local ligeance. It is clear that the 
obligation to obey the laws and that civil and criminal liability in case of dis- 
obedience to them are not dependent on anything in the nature of an actual grant 
of protection or recognition of the alien’s presence or licence to him to remain, 
and if, his entry having been prohibited, he should contrive to enter surreptitiously 
and for a time be undetected, I conceive that during that interval he would still 
be liable to suit or prosecution for his acts done in defiance of the ordinary law. 
There seems, therefore, to be no foundation for the theory of mutuality, and the 
argument must really be either that the alien’s conduct may give to the Crown 
a right to forfeit his protection or that it may be so inimical to the peace of the 
realm as to warrant exceptional action towards him under the Crown’s authority 
and by the hands of its servants, on the principle that salus reipublice suprema 
lex, and because the Crown is the supreme defender of the realm. No such ease, 
of course, is pleaded, but, if defect of pleading were the only difficulty, as the point 
has been cosidered in at least one judgment below and was argued at your Lord- 
ships’ Bar, I think your Lordships would not be bound to refuse to consider it. 
The respondent, regardless of the burden of proof on the pleadings as they stood, 
gave evidence against himself in chief, which, I imagine, he would not have been 
compellable to give in cross-examination, evidence which showed that, by his own 
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account, he had been a rebel, who might justly have been sent to the scaffold for 
high treason. This would seem to have been mere bravado on his part, but, if he 
had thus proved such facts as the appellant requires to raise his contention, I do not 
think the respondent would have been entitled to have the contention dismissed 
on the mere ground that it had not been pleaded. 

The necessary facts, however, are not proved. Forfeiture, if a tenable basis at 
all, at least involves some election made on the Crown’s behalf to withdraw the 
alien’s protection. There had been nothing of this kind before action brought. 
Ratification here only amounts to an indirect attempt to deprive the respondent 
of his money temporarily, a thing which could not have been done, except directly 
and permanently, when forfeitures were still legal, and since their abolition cannot 
be done at all. I suppose, further, that, if illegal drilling had been a felony, 
Pedlar would have been a convict, and an administrator of his property under the 
Forfeiture Act, 1870, might have been appointed who could: and should have 
brought detinue against the appellant and, being a British subject, would have 
been at once entitled to succeed. There is, accordingly, no evidence that the 
Crown has, in fact, forfeited the plaintiff's right to protection in respect of his 
chattels, even if in law it could do so in any circumstances. On the other hand, 
the evidence does not establish the existence in 1918 of any exigency, if such there 
be, to warrant the exercise of a supposed right to deal with an alien amy of hostile 
intentions otherwise than in accordance with the law. The prerogative of the 
Crown for the defence of the realm in time of war is one thing; the powers of the 
Executive for the maintenance of order and the punishment of crime quite 
another. The difference does not disappear merely because the offence is an offence 
against public tranquillity or because it is committed in time of war. The Execu- 
tive, which holds office and wields power thanks to the support of Parliament, 
ought constitutionally to seek wider powers from Parliament, if the existing law 
is insufficient, nor, if so, would the exactment of wider powers be refused. If it 
has not taken that course, we must presume that no such necessity had arisen, but 
that the existing powers sufficed. The acts of the Executive and its officers have 
to be justified within these powers as they existed. Accordingly, I agree that the 
appellant’s second contention does not arise for decision on the present occasion. 
I will only add, without purporting to decide the question, that I share the noble 
and learned viscount’s doubt as to this police action being an ‘“‘act of State’’ in any 
circumstances. I think I should use a very different term, but as the question 
does not arise I refrain from attempting to qualify it affirmatively. I agree 
that the appeal should be dismissed. 


LORD PHILLIMORE.—tThis case has merited, and has received, ample dis- 
cussion; but at the conclusion I think I can put my reasons for a decision into a 
short compass. 

When a subject sues another subject for a supposed tort, the defendant cannot 
plead as a defence that he did the act that is said to be a tort by authority of the 
King. The maxim ‘“‘the King can do no wrong”’ is to be applied to litigation in 
this way: No one complained of for an act which is said to be a tort can withdraw 
the cognisance of that claim from the courts of the land by averring that he did 
the act by command of the King, because, if it was a lawful act, such averrment 1s 
unnecessary, and, if it was an unlawful act, he cannot be admitted to say that he 
was told to do it by the King. The defence set up in the present case is some- 
times called the defence of an act of State. As regards this way of looking at it, 
I cannot put the matter better or more tersely than as I found it put in one of the 
reasons given by the successful plaintiffs in their case as respondents before the 
Privy Council in Walker v. Baird (2): “Because between Her Majesty and one of 
her subjects there can be no such thing as an act of State.’’ This proposition was 
finally accepted in Walker v. Baird (2). The next matter, then, that remains for 
inquiry is whether the subject for this purpose must be a natural-born or naturalised 
subject or whether the word also comprehends a temporary subject, that is the 
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citizen or subject of a friendly State residing in this country. As regards such 
aliens, the rules of international law and the common law of England and Ireland 
which agrees with international law are, I think, well established. To begin with 
the alien takes his character from his State. If his State is at war with ours his 
individual friendliness avails him nothing unless it ensures to procure for him the 
special favour of licence from the King. If his State is in amity with ours he Is 
considered an alien amy even though his personal intentions are hostile. His 
individual hostility does not entitle him to the character of an alien enemy. He 
can be executed for high treason, and is not entitled to be considered as a prisoner 
of war. By parity of reason neither does his individual hostility disentitle him to 
the rights conferred by law upon an alien amy, once he has entered this realm with 
permission from the King. The King, however, can refuse any alien admission 
to the realm. This was established by the decision of the Privy Council in 
Musgrove v. Chung Teeong Toy (7); and that permission may be conditioned. 
Every State may, according to international law, make special laws regulating the 
acts and property of aliens within the realm. By the common law of England 
and Ireland an alien could not hold real estate, not even chattels real, of more 
than a short term. The droit d’aubaine existed in France till the Revolution. 
Most countries, including our own, have from time to time passed Alien Acts. 

But an alien amy is never ex lege, he is never subject to the arbitrary disposi- 
tions of the King. His rights may be limited, but whatever rights he has he can 
enforce by law just as an ordinary subject can. That is, I believe, both inter- 
national law and the law of this country. No trace of any other doctrine is to be 
found in the text-books, or in decided cases. The alien amy, once he is resident 
within the realm, is given the same rights for the protection of his person and 
property as a natural born or naturalised subject. The only indication of a differ- 
ence that I have found is that in Walker v. Baird (2) one of the judges of the court 
in Newfoundland, Prysent, J., when delivering his judgment in agreement with 
that of the Chief Justice that the supposed defence could not avail, treated the case 
as the argument of a point of law and assuming for that purpose certain facts, says 
that he assumes that the plaintiffs in that case are British subjects, as in fact they 
almost certainly were. On the other hand, in Musgrave v. Pulido (14) the 
successful plaintiff, whose name was wholly Spanish, and against whom security 
for costs was obtained on the ground that he was resident in Venezuela, was, I 
think, for these and other reasons, almost certainly an alien. I may here say that 
I have had access to and have perused the original cases and appendix, as pre- 
served at the Privy Council, in Musgrave v. Pulido (14) and Walker v. Baird (2). 

From these propositions it would seem to follow that an alien amy complaining 
of a tort is in the position of an ordinary subject, and that no more against him 
than against any other subject can it be pleaded that the wrong complained of was, 
if a wrong, done by command of the King or was a so-called act of State. From 
the moment of his entry into the country the alien owes allegiance to the King 
till he departs from it, and allegiance, subject to a possible qualification which 
I shall mention, draws with it protection, just as protection draws allegiance. 
Then is there anything special in this case? The respondent has indeed no merits. 
On his own admission, he might have been tried, convicted, and executed for high 
treason. His conduct shows evidence of much hostile feeling. He has since been 
expelled and rightly expelled from the country. But at the time when his money 
was taken from him, he was residing in the country, like any other alien, with the 
tacit permission of the King. He owed temporary allegiance to the King and for 
that reason could have been tried for high treason; but he was entitled till his 
trial to ordinary protection. The case of an alien who would be refused admission 
to the country if his entrance had been known and who lands surreptitiously and 
continues to be in the country surreptitiously might give rise to other considera- 
tions. This is not such a ease. 

Also, I can conceive a case where an alien, though a citizen of a friendly State, 
might land on our shores with private hostile intent, and continue in our country 
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B precise language of the plea. But, again, that rmidcuier: 5 Fa 
ships’ House. Counsel for the appellant desired to rest their case on “die 4 ek 
paragraph of the statement of defence, and in that paragraph, the onl h a 
attributed to the plaintiff is that he was an alien. For the teasone he ie Ate 
earlier part of my opinion this defence cannot stand. If it should be esti P 
counsel for the appellant suggest, that in the disturbed state of Ireland th - 

C should be special provision in respect of aliens, this must be effected by leven 


As things are this citizen of the United States is entitled : 
t 
the appeal should fail. o our judgment, and 
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ADMIRALTY COMMISSIONERS v. VOLUTE (OWNERS). 
THE VOLUTE 


[House or Lorps (Viscount Birkenhead, L.C., Viscount Cave, Viscount Finlay, 
F Lord Shaw and Lord Phillimore), December 15, 1921] 
[Reported [1922] 1 A.C. 129; 91 L.J.P. 38; 126 og T425 
38 T.L.R. 225; 66 Sol. Jo. 156; 15 Asp.M.L.C. 530] 
Negligence—Shipping—Collision—Contributory negligence—Negligent acts of 
both ships closely connected—Ship guilty of earlier act partly to blame for 
G damage. 
The question of contributory negligence must be dealt with somewhat 
broadly and on common sense principles as a jury would probably deal with it. 
In a case where there are acts of negligence by the parties, the one following 
the other and a clear line can be drawn, the subsequent negligence is the 
only one to look to, but there are cases in which the two acts come so closely 
H ~stogether and the second act of negligence is so much mixed up with the state 
of things brought about by the first act that the party secondly negligent, 
while not held free from blame, might invoke the prior negligence as being 
part of the cause of the damage so as to make it a case of contribution. 
Accordingly, in a case where, notwithstanding the negligent navigation of 
one ship a collision could have been avoided if proper action had been taken 
I by the other ship concerned, there not being a sufficient separation ! pa 
place, or circumstance between the later act of negligence and the ear ier ac 
to make it right to treat the later act as the sole cause of the ee, 
Held: the ship guilty of the earlier act of negligence was partly to blame. 
rule that contributory negligence was 4 complete 
defence to an action for negligence was abolished by the Law Reform ee, 
Negligence) Act, 1945, which provided for the apportionment of loss according to 


heir share in the responsibility for the damage. a. A! 
Beuiiakd Anglo-Newfoundland Development Co. v. Pacific Steam Navigation 
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Appeal by the Lords Commissioners of the Admiralty from an order of the 
Court of Appeal affirming a decision of Duxg, P. 


Raeburn, K.C., and Balloch for the commissioners. 
Stephens, K.C., and Carpmael for the respondents. 


The House took time for consideration. 5 
Dec. 15. The following opinions were read. 


VISCOUNT BIRKENHEAD, L.C.—This action was brought by the Lords 
Commissioners of the Admiralty against the owners of the steamship Volute for 
damage suffered in a collision between H.M.S. Radstock, a destroyer, and the 
Volute, an oil tank ship, which occurred shortly before 4 a.m. on April 12, 1918, 
off the west coast of Scotland. On the occasion in question, the Radstock was one 
of two destroyers in charge of a convoy of three oil tank vessels, and the ships were 
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proceeding in the following order. The Volute was the leading merchant vessel, 
having one of her consorts on the port hand and one astern. The Radstock was the 
escort on the starboard hand, and the Undine, another destroyer, was the escort 
on the port hand. The station distances between the merchant vessels were two 
cables, and between the destroyers and the merchant vessels three cables. The 
Volute was made the leader of the convoy and had instructions when to alter her 
course. She was to be responsible for the alteration and was to sound the neces- 
sary short blast helm signals when altering course. She was directed to alter 
course to port a little before midnight, and she starboarded her helm and blew the 
appropriate signal of two blasts, which was answered as intended by the other 
vessels of the convoy, and the course was altered without mishap. On this altered 
course, N. 44 degrees W., the vessels then proceeded till a particular bearing of the 
Oversay Light was reached, when it would be right for the course to be altered 
about seven points to starboard, from N. 44 W. to N. 32 E., and this the Volute 
proceeded to do. She ought to have signified this very striking alteration by the 
blowing of a short blast of her whistle. Whether she did so was a serious matter 
in dispute at the trial. The night was dark, and no lights were being carried 
except that each vessel in the convoy carried a shaded stern light. The Radstock, 
whose officer and crews said that they heard no whistle, did not alter course when 
the Volute ported her helm and the result was that a position of danger arose. 
Only the master of those on board the Volute was examined, and he, though awake 
and in the chart room, was not on the bridge till the last moment. Their Lord- 
ships do not precisely know at what stage and in what circumstances those on 
board the Volute realised that there was going to be a collision. But there was 
some evidence which will be dealt with later that she stopped and reversed her 
engines before the collision. She also pleaded that she hard-a-starboarded. Her 
master says that when he came to the bridge the helm was amidships, but it is 
hardly possible that she checked her port helm as the collision is agreed at a ane 
angled blow, and the Radstock, though her helm jammed, had ported somewhat. 
So far as the Radstock is concerned, the evidence was that the first they knew of 
the approach of the Volute was a report about two minutes before the collision 
c y ltering to starboard. She was then 
from the port look-out that the Volute was a ering eae ; 
seen to be at a good distance—three to four points on the port bow; the 2 m oO 
the Radstock was altered hard-a-port, but jammed when it had got to ten ihr 
and the officer in charge then gave the order to increase the speed of the Radstock, 
i i d of eight knots, up to a speed of 
which had been proceeding at the convoy spee g Tee eee 
twenty knots. It was agreed that the two vessels came into co et ae 
icht angles, the port side of the Radstock in the engine room, just abaft amidships, 
ae ce i t the time of the collision 
and the stem of the Volute, the Radstock having a one 
attained to a speed of about eighteen sete Co one was 
tock, but she did not sink, and ultimately got 1 . 
ve the trial of the case proceeded, it became clear anes prea bed eo 
questions of fact in dispute, though there might be muc ThadeHecoreeeeare 
actual or probable consequences of the various mancuvres. haha hy 
whether the Volute did or did not blow a whistle as the ho ac if she did, when. 
i did not stop and reverse her engines and It she dic, 
and whether she did or vced on behalf of the Volute that sae 
I will take the latter point first. It was urg iderably. Otherwise, with her 
must have reduced her speed and reduced it consl y coe cia atte 
momentum and a right-angled blow, and the es a at Me aE rie anes 
Radstock, she would have cut a ithe Bei Leet adietal aolenslnvoalaae 
very unsafe point to rely on, unless m aho assisted your Lordships has stated on 
tion of forces, and one of sae pert sion could safely be drawn from the fact that 
EOS Nl Rare B rine is the evidence of the master of the Volute, 
the Radstock was not sunk. ph ring before the collision, and that of the 
who says that he oe aie eee to question 78: “The Volute appeared 
gaan eee Bae racuinaies and I believe going astern.’’ It was 
to me to be stopped, nea ’ 
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suggested, and is possible, that as he came on deck on the impact, he may have 
meant to refer to her action after the blow was struck, but upon the whole, I think 
it would be safer for your Lordships to conclude that the Volute did stop and 
reverse her engines in sufficient time to save her from blame in this respect, 
particularly as this was the view both of the learned President who tried the case 
and of the members of the Court of Appeal. As to the other issue of fact about 
the whistle signal, the matter stands in this way. The President believed that the 
signal was given, and he, therefore, held the Radstock to blame. He also held 
that she was to blame for going full speed ahead. The judges of the Court of 
Appeal were evidently in great difficulty on the subject of the whistle. The 
Master of the Rolls dealt with the case on the assumption that the whistle was not 
sounded, while at the conclusion of his judgment he thought it best to express no 
opinion as to the conclusion of fact which the President came to on that point. 
The lords justices did not decide the point, but gave a very strong indication of 
their opinion that the whistle was not blown. It became unnecessary, however, 
in the opinion of all three members of the Court of Appeal, to come to a decided 
conclusion as to the whistle, because they thought that, even if it was not blown, 
nevertheless the Radstock was to blame and alone to blame for the collision. 
Your Lordships, after a careful examination of the evidence, are all, I believe, 
convinced that the signal was not given. The only witness for the Volute was the 
master. He no doubt said that the second officer, whom he had left in charge, had 
instructions to blow one blast, to listen to the other steamships to see that they 
answered before the course was altered and to port slowly, and that he in his 
chart room heard one blast blown and answered by the other steamships. He 
further says that after the impact he stopped his engines, which were working 
astern to keep the two ships together, and then when he backed out he blew three 
short blasts, the appropriate signal for going astern, no such signal having been 
given before the collision. There is no entry of any whistle signal in his log book. 
On the other hand, seven witnesses were called from the Radstock—the officer 
of the watch, the captain, who was in the chart house and had just received a 
signal from the wireless operator, and therefore was awake, the signal man, one 
of the look-out men, the helmsman, and two other seamen on deck, who all said 
that there was no port helm signal and no whistle blown till just after the collision, 
when there was a prolonged blast. Some of them also said, in agreement with 
what was said by the master of the Volute, that she blew three short blasts when 
she was backing out. Others did not mention these three blasts, but counsel for 
the Volute intimated in the course of the trial that he conceived what happened 
after the collision to be immaterial. There was an eighth witness, a leading sea- 
man on deck, who did not speak to the long blast but only to the three short blasts. 
The learned president thought that this imported some discrepancy between the 
witnesses of the Radstock. I think your Lordships have failed to find any such 
discrepancy. There were no witnesses from either of the other convoy ships, but 
one witness, the officer of the watch, was called from the other destroyer. He was 
expecting a short blast. He never heard one, but he did hear a long blast, and as 
he expected the convoy to alter course about that period, he began to turn under 
his port helm, when he saw a morse light flash as a signal from the Radstock and 
went up to her assistance. As he did not hear the shock of the collision all that 
he can say is that the long blast preceded the signal with the Morse lamp, and that 
it was the only signal he heard. The log books of the Radstock were put in and 
they did not help the case of the Volute on this point. As the learned president 
said in his judgment that he believed that the witnesses from the Radstock came 
to tell the truth, the matter resolves itself into an inference which can be nearly 
as well drawn by your Lordships as if you had seen the witnesses yourselves. 
a) a ane pion PRE there can be no doubt in your Lordships’ minds, when 
; s to be carefully considered, that the conclusion on this point at 
which the learned president arrived was incorrect. And here it should be 
observed that, though the destroyers were supposed to look after themselves, and 
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might wish to range ahead, or astern, converge o 
Radstock had protected himself by instructing th 
answer the signal of the Volute, and was entitle 
short blasts. In fact, no blasts were sounded. Your Lordships will therefore, I 
apprehend, hold that the Volute was negligent and to blame in not blowing a short 
helm blast. Whether it was negligence which should be held in law to have 
contributed to the collision or not is a matter of greater difficulty. As regards the 
alleged negligence of the Radstock, the president, while exculpating her on the 
charges of not stopping and reversing, did, with the concurrence of his assessors, 
find her to blame for increasing her speed which, as has been stated, reached 
eighteen knots at the time of the collision. The Master of the Rolls, with the 
concurrence of the lords justices and following the advice of their assessors, came 
to the same conclusion, and your Lordships have been advised by your assessors to 
the same effect. There is no doubt that the officer in charge was influenced by the 
fear lest he should be struck forward, where he carried depth charges, or in the 
boiler room. But it seems that, if he had not increased his speed, there would 
have been no collision at all; and though, no doubt, he was put in a position of 
some difficulty by the action of the Volute in porting and bringing herself on a 
crossing course without whistling, it is, in the eyes of all nautical men who have 
dealt with this matter, so patent that it was wrong to put the engines full speed 
ahead, that your Lordships cannot do otherwise than agree with both courts below 
and hold the Radstock at least partly to blame for the collision. 

The matter, therefore, rests in this way. On the one hand, if the Volute had 
signalled or had postponed her porting unless and until she signalled there would 
have been no collision. On the other hand, if the Radstock had not gone full 
speed ahead after the position of danger brought about by the action of the Volute, 
there would have been no collision. In all cases of damage by collision on land or 
sea, there are three ways in which the question of contributory negligence may 
arise. A. is suing for damage thereby received. He was negligent, but e negli- 
gence had brought about a state of things in which there would have — no 
damage if B. had not been subsequently and severably nee heer. A. it = 
full: see, among other cases, Spaight v. Tedcastle (1) and i he tee ae 
Carron Co.) (2). At the other end of the chain, A.’s negligence a : = ‘on es 
threatening that, though by the appropriate measure B. could oe i , ‘bh eee 
really time to think and by mistake a, pan neg peste = 

ilty of any negligence and A. wholly falls: fhe ©) aval) 
ae ihaity Nederland v. Peninsula and Oriental Co. (4). In heave ee Pe 
termini come the cases where the negligence 1s deemed ae bu ee 
plaintiff in common law recovers nothing {but now see Law Re are eee 
Negligence) Act, 1945, s. 1 (1)], while in Admiralty datiapee are - ed 3 sere 

gigel ther. Lorp Bracksurn, in The Margaret (5), was of opinion 
aes ite for Admiralty as for common law, and 
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(its ier? see ager He rule it will be found that the cases of contribu 
ten Tf two roads intersect each other at right angles 
i deacon iaae ot il + the point of intersection, and two people are 
and there is a large pune ; aie pace, one down each street, and meet at 
running or riding or Oriving oe that both were in fault and equally so. If the 
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are equally to blame. In The Margaret (5) a badly navigated barge came into 
collision with a schooner which was improperly carrying her anchor over her bows 
in a dangerous way contrary to the rule. An impact ensued which would have 
done no damage but for the fact that the fluke of the anchor knocked a hole in the 
barge. Sir Roserr Purimore put the whole blame on the badly navigated barge, 
but the Court of Appeal thought that, though the collision was solely due to her, 
the damage was due to both, and divided it. But even this class of case was 
varied by the subsequent decision of GoRELL BaRNES, J., in The Monte Rosa (6), 
where he distinguished The Margaret (5), saying that the collision there occurred 
at night and the anchor could not be seen and held the badly navigated vessel 
alone to blame for the collision because those on board of her might have seen the 
dangerous position of the anchor. 

It is very difficult, except in the cases just mentioned, to think of any cases 
where there is strictly synchronous negligence. And if that be the rule the applica- 
tion of the doctrine of contributory negligence to collisions, whether on land or 
sea, would be rare. Still rarer would be cases where the more minute calculations 
required by the Maritime Conventions Act could find place. In Dowell v. General 
Steam Navigation Co. (7), a collision between a sailing vessel which had taken in 
her light and a steamer, the questions put to the jury were: 


‘‘(i) Was there negligence on the part of the plaintiff with respect to the light 
which led to the collision? (ii) Could the defendants have avoided the collision 
with ordinary skill and care? (iii) Was the damage occasioned by the acci- 
dent the result of circumstances for which more blame attaches to the one 
side or the other?”’ 


The jury answered 


‘“‘(i) We find there was fault on the part of the collier in not continuing 
the light till the danger was past. (ii) It is the opinion of the jury that the 
steamer was going at too great a speed on so dark a night, in which respect 
there was want of caution; but that it was impossible to have avoided the 
accident when the steamer was within two or three of the collier’s lengths. 
(iii) We are much inclined to think the preponderance of blame to be with 
the steamer.”’ 


On these answers the judge entered a verdict for the plaintiffs, giving the defen- 
dants leave to move. But the court set this aside and said that the answers of 
the jury to the questions put to them amounted, in point of law, to a verdict for 
the defendants. In the course of his judgment, Lorp Campsett, who delivered 
the judgment of the whole court (himself, CoLertpcr, Erte and Crompton, JJ.), 
said : 

“The jury appear to have come to the conclusion . . . that the collier did 
show a light . . . but did not continue to show it for a reasonable time, and 
that while the danger still existed, and the light ought to have been shown, 
the collier was in fault and broke the regulations by not continuing to show it. 
We likewise think that the jury must be taken to have found that this fault 
led to the collision. If it was a proximate cause of the collision, however 
much the steamer might be in fault, this action cannot be maintained. 
According to the rule which prevails in the Court of Admiralty in a case of 
collision if both vessels are in fault the loss is equally divided, but in a court 
of common law the plaintiff has no remedy if his negligence in any degree 
contributed to the accident [but see now Law Reform (Contributory Negli- 
gence) Act, 1945, s. 1 (1)]. . . . In some cases there may have been negligence 
on the part of a plaintiff remotely connected with the accident, and in these 
cases the question arises whether the defendant by the exercise of ordinary 
care and skill might have avoided the accident notwithstanding the negligence 
of the plaintiff as in the often-quoted donkey case, Davies v. Mann (8). There, 
although without the negligence of the plaintiff, the accident could not have 
happened, the negligence is not supposed to have contributed to the accident 
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within the rule upon this subject; and if the accident might have been avoided 
by the exercise of ordinary care and skill on the part of the defe 
gross negligence it is entirely ascribed he and he only proximately causing the 
loss. But in the present case the jury appear to have concluded . . . that the 
negligence of the master of the collier in not properly complying with the 
Admiralty regulations directly contributed to the accident although there was 
negligence on the other side, and the preponderance of blame was upon the 
steamer. We have further to consider whether the answer of the jury to the 
first question is at all neutralised or qualified by their answer to the second 
and third questions. On the contrary, by these the finding against the plain- 
tiff seems to be strengthened. . . . To the second, the jury say that the steamer 
was going at too great a speed on so dark a night; in which respect there was 
want of caution; but that it was impossible to have avoided the accident when 
the steamer came within two or three collier lengths. While the jury here 
impute blame to the steamer they do not retract or vary anything they had 
before said about the non-observance of the Admiralty regulations by the 
collier and the concluding part of the answer beginning with the word ‘but’ 
may be explained by the jury having believed . . . that the collier was not seen 
by the steamer till within two or three lengths, and that this arose from the 
fault of the collier in not continuing the light till the danger was past. The 
answer to the third question is unequivocally unfavourable to the plain- 
RST ast” 
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It was not necessary for the court to determine whether both vessels were in 
fault or only the sailing vessel, but the whole trend of the judgment seems to me 
to point to the idea that both were in fault and that if it had been a case in 
Admiralty, the damages would have been divided. 

This case has been cited at length because it seems to be an instance of acts of 
negligence close together, but still in sequence. For the purpose of considering 
the Admiralty doctrine of both to blame a mass of cases occurs where both ships 
have been held to blame in collisions before the passing of the Merchant Shipping 
Act, 1876, which may be put on one side. That Act provided that if a collision 
occurred and a ship was found to have broken one of the regulations for preventing 
collisions at sea she should be deemed to be in fault, and the courts generally and 
this House in particular construed this as meaning that, if the bad navigation 
could be shown to have contributed to the collision, it was to be deemed contribu- 
tory negligence. This, however, did not prevent the tribunals from determining 
where the real fault lay, and if they were of opinion that it lay with the other ship 
in holding both to blame. This law prevailed from 1876 till it was repealed by 
the Maritime Conventions Act, 1911. During the period from 1876 to 1911 the 
only cases useful to consider are cases at sea where, owing to the peculiar circum- 
stances, no regulations applied, or cases in rivers and inlets to which neither the 
regulations nor the statute applied. 

By the Maritime Conventions Act, 1911, s. 1, it is enacted that: 


‘“‘Where by the fault of two or more vessels damage or loss is caused to one 
or more of those vessels . . . the liability to make good the damage or loss shall 
be in proportion to the degree in which each vessel was 1n fault. pane 
that (a) If having regard to all the circumstances of the case it is not possible 
to establish different degrees of fault the liability shall be apportioned ee 
and (b) Nothing in this section shall operate so as to render any vessel liable 


for any loss or damage to which her fault has not contributed.”’ 


Effect was given to this last provision in The Peter Benoit (9). In The neal 
land (10), cited in MarsDEN ON COLLISIONS AT SEA (7th Edn.), at p. 37, ae ooner, 
contrary to regulations, brought up opposite a launching slip and refuse cane 
The launch attempted to get under way and fouled her, and both were : es 
blame. But on the other hand in this country in The Andalusian (11) an e 
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George Roper (12), the launch was held wholly in fault, and the American case 


probably goes too far. 
The following are cases of negligence in sequence. In The Sans Pareil (13), 
where a tug with a vessel in tow was crossing the line of a squadron of warships, 
the tug and tow were held in the Court of Appeal to blame for persisting 1n trying 
to eross the Fleet. But, it having been admitted by the Attorney-General acting 
for the Queen’s ship in the Court of First Instance that there was negligence in 
the management of the Sans Pareil in acting for the tug only and not noticing the 
tow as she was crossing, the Sans Pareil was held alone to blame. But, as one of 
your Lordships pointed out in the course of the present argument, the admission 
by the Attorney-General made in the way in which it was, might partly account 
for this decision. In The Hero (14) the House of Lords, in a not dissimilar case, 
held that without applying the penal clause of the Merchant Shipping Act both 
vessels must be held in fault, the Hero, because, having improperly ported, she 
ran across the bows of three destroyers and ‘‘in the ordinary plain common sense 
of this business the Hero not only contributed but mainly contributed to this 
accident.’’ On the other hand, the King’s ship was not held free from fault, 
because an order to port which had been given by the navigating officer and would 
have saved the vessels from collision was countered by an order to starboard given 
by the commander when he came on deck. This case was decided by the Court of 
Appeal upon the breach of the statute by the merchant ship, but the point was 
made that the statute did not apply, and your Lordships in this House appear to 
have decided upon common law principles. It would seem that in chronological 
sequence there would have been no collision but for the negligence either of the 
navigating officer in not informing the commander that the helm was a-port or of 
the commander in countering the port order. This, therefore, seems a case where 
the two acts of negligence were not synchronous but in sequence. In The Oving- 
dean Grange (15), a collision in the Thames where the statute did not apply, 
Sir Francis Jeune and the Court of Appeal held that a steamship proceeding down 
the river against the tide and having under the Thames rules to wait under the 
Point till the up-coming steamer passed clear, was partly to blame, although the 
actual fault was in the up-coming steamer, for not keeping a proper look-out and 
for turning without a proper regard to the passing traffic. There again the negli- 
gence seems to have been in sequence. In Cork Steamship Co., Ltd. v. Kiddle (16), 
there was a division of opinion among your Lordships on this question. But it 
was finally held by the House that it was a case where the subsequent negligence 
was the only material one to be considered. In that case, which happened during 
the war, the King’s ship Active committed a negligent act in proceeding out of 
Dover Harbour on a cross-channel course with lights necessarily shaded, at great 
speed, thereby bringing about risk of collision with vessels proceeding down 
channel. But the Ousel, a vessel proceeding down channel, could, as it was held, 
if she had had a-proper look-out, have seen the red light of the Active in time. 
Your Lordships disregarded the prior negligence of the Active and treated the two 
vessels as being, at the material time, however they had got into that position, 
ships crossing so as to involve risk of collision. This being so, the Ousel became 
the give way ship and ought to have ported; and for her failure to port and her 
bad look-out she was held alone to blame. 

In this connection the numerous cases of collision between two steamships, 
where A. is held to blame for bad look-out and wrong helm action, but B. also to 
blame for not stopping and reversing, must not be disregarded. Some of them can 
be explained on the footing that A.’s action made the collision unavoidable, but 
B.'s speed increased the damage. This may well be if B. goes stem on into A. 

But if B. is hit in the side or flank it is frequently the case that it will not even 
be suggested that B.’s speed had any effect on the damage. If these cases be 
analysed in chronological sequence, either A.’s action made the collision unavoid- 
able or brought about such a sudden peril that B.’s people had not time to think 
out properly what they should do and A. is alone to blame (such decisions have 
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been given). Or, on the other hand i i 
: , notwithstanding A.’s prior negligence i 
. * } t Ay 
nos aa negligence of B. in not reducing speed which ae eet 
“8 éB. - ould be alone to blame. It would be difficult to find an instance of such 
aaa ; but many decisions will be found of both to blame. Mr. Marsden ius 
efore the Maritime Conventions Act was passed, suggests as matters of hy 


tory negligence, acts or omissions either concurrent in time or identical in charact 
or equal in degree of fault. i 
synchronous. 


Upon the whole I think that this question of contributory negligence must b 
dealt with somewhat broadly and upon common-sense poles ee aijury a ne 
ara cue ta eal shcee ure valno in-ebish the twe 
ee ae nee Set y one to look to, there are cases in which the two 

y oget er, and the second act of negligence is so much mixed 
up with the state of things brought about by the first act that the party secondl 
negligent, while not held free from blame under The Bywell Castle (3) rule aa 
on the other hand, invoke the prior negligence as being part of the Re ofthe 
collision SO as to make it a ease of contribution. The Maritime Conventions Act 
with its provisions for nice qualifications as to the quantum of blame and the 
proportions in which contribution is to be made may be taken as to some extent 
declaratory of the Admiralty rule in this respect. 

‘Your Lordships have now to apply these considerations of law to the facts of the 
present case. As already stated, if the Volute had not neglected to give the 
appropriate whistle signal when she ported there would have been no collision. On 
the other hand, if the Radstock, in the position of danger brought about by the 
action of the Volute had not gone full speed ahead, there would have been no 
collision. The case seems to me to resemble somewhat closely that of The 
Hero (14). In that case, as in this, notwithstanding the negligent navigation of 
the first ship, the collision could have been avoided if proper action had been taken 
by the second ship. Indeed, that case is remarkable because the proper order was 
actually given, but unfortunately countermanded. In that case this House held 
both vessels to blame, apparently considering the acts of navigation on the two 
ships as forming parts of one transaction, and the second act of negligence as closely 
following upon and involved with the first. In the present case there does not 
seem to be a sufficient separation of time, place or circumstance between the 
negligent navigation of the Radstock and that of the Volute to make it right to 
treat the negligence on board the Radstock as the sole cause of the collision. The 
Volute, in the ordinary plain common sense of this business, having contributed 
to the accident, it would be right for your Lordships to hold both vessels to blame 
for the collision. Accordingly, I move your Lordships to reverse the order 
appealed from, and to pronounce the Volute partly to blame for the said collision, 
with the usual consequential directions. I think that there should be no costs in 
the courts below, but that the plaintiffs should have the costs of the appeal to your 
Lordships’ House, and I so move. VISCOUNT CAVE has signified to me his 
concurrence with the conclusions of this judgment. 


If this be correct, the acts of negligence need not be 


VISCOUNT FINLAY.—I concur, and I have nothing to add beyond this one 
sentence, that I regard the judgment to which we have just listened as a great and 
permanent contribution to our law on the subject of contributory negligence, and 
to the science of jurisprudence. 


LORD SHAW.—I have had, in considering this case, much difficulty. In the 


end I have resolved my difficulties by adhering, as I now fully do, to the judgment 


which your Lordship has just read. I would venture to concur with my noble and 
learned friend on my left as to the quality of that judgment. 


LORD PHILLIMORE.—! concur. Appeal allowed. 


Solicitors : Treasury Solicitor; Waltons & Co. ' 
[Reported by W. GC. SanprorD, Esq., Barrister-at-Law.] 
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BRITISH REINFORCED CONCRETE ENGINEERING CO., LTD. 
v. SCHELFF AND ANOTHER 


[Cuancery Drviston (Younger, L.J., sitting as additional judge), July 19, 20, 21, 
22, 26, 1921] 
[Reported [1921] 2 Ch. 563; 91 L.J.Ch. 114; 126 L.T. 230] 


Contract—Illegality—Public policy—Restraint of trade—Sale of business— 
Covenant by vendor against competition—Test of reasonableness—Protection 
of business sold in hands of purchaser—Not extent or range of any business 
of purchaser—Unreasonable scope of covenant—Part of covenant bad— 
Severance—Need of severed part to relate to area, subject-matter, or class 
of customer of business sold. 

By an agreement under seal, dated July 16, 1918, a firm engaged in a small 
business of supplying steel reinforcement for concrete roads agreed to sell, and 
the plaintiff company agreed to buy, a patent belonging to the firm and the 
goodwill of the firm’s business and certain stock. Clause 3 of the agreement 
contained the following covenant: ‘‘During the present war and for a period 
of three years after the date of the declaration of general peace in the present 
war the firm shall not nor shall any member of the firm either alone or jointly 
or in partnership with any other person or persons whomsoever and either 
directly or indirectly carry on or manage or be concerned or interested in or 
act as a servant of any person concerned or interested in the business of the 
manufacture or sale of road reinforcements in any part of the United King- 
dom.’’ One of the firm, the first defendant, entered the service of the second 
defendants, a company, as manager of their reinforced material department. 
In an action by the plaintiff company to restrain a breach of this clause by 
the defendants, 

Held: it being admitted that the last words of the clause (relating to 
acting ‘‘as a servant of any person concerned . . .’’) constituted a prohibition 
which was not necessary for the protection of any business of the plaintiffs, 
and was, therefore, invalid, those words could not be severed from the covenant 
as a whole since they did not relate to area, subject-matter, or class of 
customer of the business sold: Attwood v. Lamont (1), [1920] 3 K.B. applied; 
but the words ‘‘manufacture or’’ could be severed as they related to the 
subject-matter of the restriction and the first defendant had never been con- 
cerned in manufacture; but, assuming that the part of the covenant un- 
successfully sought to be severed could be severed, in an agreement for the 
sale of a business the reasonableness of a vendor’s restrictive covenant was to 
be judged by the extent and circumstances of the business sold and its need 
of protection in the hands of the purchaser and not by the extent or range of 
any business of the purchaser, and, so judged, that part of the covenant which 
remained after severance was wider than was necessary for the reasonable 
protection of the transferred business in the hands of the plaintiff company, 
who, accordingly, were not entitled to the injunction claimed. 


Notes. Considered: Ronbar Enterprises, Ltd. v. Green, [1954] 2 All E.R. 266. 
Referred to: Routh v. Jones, [1947] 1 All E.R. 179. 

As to the restraint of trade by agreement, see 32 Hatspury’s Laws (2nd Edn.) 
397 et seq., and for cases see 43 Dicesr 19 et seq. 
Cases referred to: 


(1) Attwood v. Lamond, [1920] 2 K.B. 146; 89 L.J.K.B. 965; reversed [1920] 
3 K.B. 571; 90 L.J.K.B. 121; 124 L.T. 108; 386 T.L.R. 895; 65 Sol. Jo. 25 
C.A.; 43 Digest 20, 131. 

(2) General Billposting Co., Ltd. v. Atkinson [1909] A.C. 118; 78 L.J 

- aN : GE : .J.Ch. 77; 
99 L.T. 943; 25 T.L.R. 178, H.L.; 43 Digest 50, 511. 


-e 


A 


D 
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(3) ipa ees Co., Ltd., [1913] A.C. 724; 82 
43 Digest 22, ve ; -L.R. 727; 57 Sol. Jo. 739, H.L.; 
(4) Gophir Diamond Co. v. Wood, [1902] 1 Ch. 950; 50; 
801; 50 W.R. 603; 18 T.L.R. ay, i Digest, ie poset sy aie 
(5) Smedley’s, Ltd. v. Smedley (1918), [1921] 2 Ch. 580, n.; 43 Digest 87, 332 
(6) Herbert Morris, Ltd. v. Sazelby, [1916] 1 A.C. 688; 85 L.J.Ch. 210; 114 
L.T. 618; 82 T.L.R. 297; 60 Sol. Jo. 805, H.L.; 43 Digest 24, 154. 
(7) Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] A.C 
585; 08 L.J.Ch. 908; 71 L.T. 489; 10 T.L.R. 636; 11 R. 1, HL. ; 43 Digest 
gil 39: 
(8) Henry Leetham & Sons, Ltd. v. Johnstone-White, [1907] 1 Ch. 822; 76 
L.J.Ch. 304; 96 L.T. 348; 14 Mans. 162; sub nom. Leetham & Sons, Ltd. 
v. White, 23 T.L.R. 254, C.A.; 43 Digest 61, 634. 
(9) Horner v. Graves (1831), 7 Bing. 785; 5 Moo. & P. 768; L.J.0.8.C.P. 192; 
131 E.R. 284; 43 Digest 26, 181. 
(10) Leather Cloth Co. v. Lorsont (1869), L.R. 9 Eq. 345; 39 L.J.Ch. 86; 21 L.T. 
661; 84 J.P. 828; 18 W.R. 572; 43 Digest 23, 147. 
(11) Printing and Numerical Registering Co. v. Sampson (1875), L.R. 19 Eq. 462; 
44 L.J.Ch. 705; 82 L.T. 854; 28 W.R. 463; 48 Digest 67, 705. 
Witness Action for an injunction to restrain breach of an agreement for sale of a 
patent and the goodwill of a business connected with it. 
The facts are stated in the judgment. 
Luzxmoore, K.C., and R. Moritz for the plaintiffs. 
Micklem, K.C., and A. Adams for the defendant Schelff. 
Hereward and Fanning for the defendants Brown & Tawse, Ltd. 


Cur. adv. vult. 


July 26. YOUNGER, L.J., read the following judgment.—This is an action to 
enforce by injunction a restrictive clause with reference to trading, contained in 
an agreement for sale of a patent combined with the goodwill of the business 
established for working it. 

The plaintiff company has for some years organised as a separate department of 
its general business the application of steel reinforcements to the construction of 
concrete roads, and it introduced some years before the war, apparently from 
America, a form of steel fabric since manufactured by itself, which, although cap- 
able of being adapted, and although, in fact, used in every kind of concrete rein- 
forcement work, has, particularly in certain sizes of mesh, been employed to a 
considerable extent in concrete road reinforcement. This form of road reinforce- 
ment has been extensively advertised by the plaintiff company among local authori- 
ties, road surveyors, and other persons interested in road construction throughout 
the United Kingdom, and the business of the department has become considerable if 
not yet, in the modern acceptation of the term, extensive. The plaintiff pra 
claim to have done 90 per cent. of the reinforced concrete work executed up Bee 
present, and, pioneer as it was in the industry, it has not yet in that branch of 1 : 
work been called upon to face the competition of more than four or five riva 

rganisations. ; ° 

i There are certain features of this business that may be conveniently see rp 
here. The work done by the plaintiff company, and other firms ETE t i 
selves in this field, is merely to supply to the contractors, or to road-ma se 
authorities, the variety of steel reinforcement required. No pe pat 
construction is done by firms undertaking this work. Moreover, the stee Gye ‘si 
ments of the plaintiff company, as also those of the other firms aritee oar 
nd are used in every other form of concrete reinforcement work. 
; i i they are required, whether road purposes OF 
purpose for which on any occasion they a q ch it is true that advice to 
other, necessarily stated when t 


hey are ordered, althoug 
i st 
road authorities and others as to the mesh or strength of reinforcement mo 
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suitable for particular roads is one of the services which those engaged in supplying 
this reinforcement are expected, if required, to render to their customers. Any 
firm of reinforced concrete engineers may at any time become suppliers of road 
reinforcements without difficulty, or even alteration, in their course of business. 
This circumstance is one which has to be borne in mind in considering the extent 
of the restriction imposed by the agreement here in question. 

The agreement we are concerned with was entered into in July, 1918. Most of 
the circumstances leading up to it are to be found in the previous correspondence. 
It appears that in the year 1915 a patent was taken out by the defendant, Mr. 
Schelff, in association with a Mr. Allden, for improvements in or relating to 
ferro-concrete construction, and a partnership was constituted consisting of these 
two gentlemen and Mr. John Robinson, and Mr. Ralph Spencer for the purpose of 
owning and working it. Such business as was done by the firm was carried on 
under the style of the Loop Road Reinforcement Co. by, I gather, Mr. Schelff, and 
Mr. Allden, now deceased, as the more active members of the firm. Their course 
of business was to obtain from manufacturers the wire and bars required for work- 
ing the patent, the bars being obtained mainly from the Spiral Bond Bar Co., a 
company in which Mr. Schelff and Mr. Spencer were interested, and the wire 
from different manufacturers. These were then supplied for the purpose of road 
reinforcement to those who had need of them, the parts being assembled, not by 
the firm, but by the contractors on the job itself. This patented reinforcement 
system, under the name of Loop Road Reinforcement, had been described in the 
Municipal Directory of 1916 and 1918, referred to at the trial as the ‘‘surveyor’s 
Bible,’’ and it was known as a system to the plaintiff company, but the entire 
operations of the Loop Road company with it had been on an exceedingly limited 
scale, 15,700 yards super. of the material only having been laid to fourteen different 
orders from different parts of England. The gross receipts of the firm from 
July 1, 1915, to July 30, 1917, amounted to £1,370 only, and its net profit for the 
same period was only £256. In 1915, moreover, owing, I do not doubt. to the 
cessation of luxury road-making during the war, the firm had to stop trading 
altogether for eighteen months; and the position at that time was that it possessed 
some stock in hand which it had purchased for the sum of £117, and it owed £500 
for materials to the Spiral Bond Bar Co., who were apparently asking for payment. 
It was in these circumstances that in January, 1918, Mr. Schelff approached 
Mr. Hall, the chairman both of the plaintiff company and of Hall and Pickles, the 
plaintiff company’s selling agents, with a view to the plaintiff company taking over 
the Loop patent system. In a letter of Jan. 18 Mr. Schelff said: ‘‘There is a great 
future before the system if properly financed and organised, and in the hands of 
an enterprising firm like Hall and Pickles, it would assuredly be a success.’’ So 
regarding its prospects, Mr. Schelff pressed as a term of the plaintiff company’s 
purchase, for an interest in the working rather than for a cash consideration. On 
Jan. 25 he wrote: ‘‘In the event of your company deciding to purchase I would 
prefer to have a direct interest in any company formed in preference to any cash 
consideration.’’ On Jan. 29, however, in answer to that letter, Mr. Butler, who was 
then the secretary of the plaintiff company, after stating that he had to make a 
preliminary investigation, says: ‘‘I think you may take it we are interested and I 
shall be glad if you would state some definite terms and scheme of working. You 
mention for instance a direct interest in any company formed in preference to any 
cash consideration. I do not think this would be possible because if we were to 
buy up we should probably not form a new company for this purpose.”’ On 
Feb. 5 Mr. Schelff replied with a definite proposal in these terms: ‘‘In reply to 
your letter of Jan. 29 I have consulted my colleagues on the matter of purchase 
of the Loop Road company and patents in connection with the same, and they, like 
myself, would prefer to accept about £1,500 and 1d. per yard royalty, and have 
the patents and business worked, rather than accept a larger sum for purchase 
right out. The company could be worked under the same title and we should be 
pleased to co-operate in any way towards the success of the business.” There, 
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again, Mr. Schelff suggests a rovalt eee ; 
to Mr. Hall of Mar. is 1918, My Butler amit tine ee on "ihe tiget 
itself to those concerned in the plaintiff company. He a ; “T thin Robern 
a good thing to buy out these people and suggest eke followin Ron. 
; : . ng offer; £500 cash for 
goodwill and patents (clear of all existing liabilities which would b id 
vendors); £300 a year for each of the three years after th y ma ie Bow 
: } e war (reckoning from 
Jan. 1, after peace is declared) if the net profits from sales are not less than £300 
in each year. None of the vendors to engage either directly or indirectly fn the 
sale, or preparation for sale, of any other road reinforcement during the above- 
mentioned three years, except by permission of the British Reinforced Concrete 
Engineering Co., Ltd. Before making this offer it would be understood the ven- 
dors are not negotiating with anybody else for the sale and will not so negotiate 
until our offer is definitely accepted or declined. We might decide to drop the 
sale of the Loop Reinforcement altogether. But I think it would be a good thing 
to keep it on from a small office in London.’’ Then he states who the Loop people 
are, and asks for instructions from his chairman as to whether he will proceed on 
these lines. The point of that letter, which is of some relevance, is that the 
continuance of the business in the mind of Mr. Butler was its continuance as a 
separate thing in a small office in London. On Mar. 20 Mr. Butler, having, no 
doubt, in the meantime obtained authority from Mr. Hall, makes to the defendant 
a proposal which he foreshadowed in that letter to Mr. Hall, and he says in a letter 
to Mr. Schelff: ‘‘I am in receipt of your letter of the 13th inst., and am now able 
to advise you that I think we could make you a formal offer on something like 
the following lines: Payment to you of £500 cash for the goodwill and patents 
(clear of all existing liabilities which would be paid off by the vendors). Payment 
to you of £300 a year for each of the first three years after the war if the net 
profits from sales are not less than £300 in each of such years; if they are less such 
lesser figure to be paid over to you. The vendors to recommend the reinforcement 
wherever possible and none of them to engage either directly or indirectly in the 
sale or preparation for sale of any other road reinforcement during the above- 
mentioned three years except with our permission."’ 

There one finds what appears in the correspondence generally—the close inter- 
connection between the payment of £300 a year in respect of profits, and the 
restrictive obligation imposed on the vendors. On Mar. 27 one finds that same idea 
borne out in the reply of Mr. Schelff, who says: ‘*Your offer for purchase of Loop 
Road patents and goodwill has been laid before my co-partners and they have 
decided that your offer in its present form would not be acceptable to them. In 
the first place the sum of £800 would not cover the liabilities, but they might 
consider an offer of £1,000 and 25 per cent. of the profits, or, if a limited company 
is formed, to be given 25 per cent. of the shares with the option of purchasing a 
further 25 per cent.’’ He encloses the balance-sheet, from which I have taken the 
figures already referred to, and says: ‘‘This should convince you of the great 
possibilities as soon as the business could be started again, also that the terms 
suggested in this letter are not extravagant. The present offer is all on your side 
as you give no guarantee to work the business and yet ask for an undertaking from 
ourselves not to engage either directly or indirectly in the sale or preparation for 
sale of any other road reinforcement for three years.” He suggests a possible 
meeting with a view of arranging the transaction if the plaintiff er the 
still willing to go on with it. To that, on April 4, Mr. Butler replies : I have your 
letter of the 27th ult. and I am not sure there is any advantage in going on with 
the matter as I do not think we would consider any arrangement unless It provides 
for complete ownership by us either from the commencement or within three years. 
We could increase our offer of £500 a little and also make it plus 25 per cent. 
net profits, but that would only apply for a limited period.”’ On ie 9 Mr. nme 
replies: ‘‘We do not contemplate working the company re the ee ae 
prietorship but to sell outright to you at a certain sum and a piers nie ce 
profits to be agreed upon, you on your part undertaking to wor e company. 
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There are no expenses at the present time accruing, the company simply lying, ras 
it were, dormant.’’ On April 15 we have an important letter from Mr. Butler in 
answer to that of the 9th. He says: ‘I think you may take it there are three 
points in regard to which our offer must be considered as quite definite—namely, 
(a) £1,500 is the maximum total payment we are able to offer, which would be 
partly in cash down and partly in annual payment. A part cash payment and part 
annual payment was suggested in my letter of the 20th ult., but we would discuss 
a variation in the proportions of the amount, provided the total amount is not more 
than £1,500. (b) We would not bind ourselves to work the company and this must 
be left to our choice, but it would be our intention to work it. (c) We should 
require that the vendors do not engage in the sale of any other road reinforcement 
for a period of three years, except with our permission, and should recommend 
loop reinforcement if they have the opportunity.’’ Then he states that, if they are 
able to accept the terms, an appointment for the purpose of further discussion can 
be arranged. On May 7 Mr. E. B. Hall writes to Mr. Schelff confirming that 
proposal, and he says: ‘‘With reference to my conversation with you last week 
about the loop road reinforcement I beg to confirm the offer I made to you on 
Friday last for the entire purchase of the loop road reinforcement patent for £1,500 
in cash and for the goodwill and patents clear of all existing liabilities, which will 
be paid off by the vendors, none of the vendors to engage either directly or in- 
directly in the sale, or preparation for sale, of any other road reinforcement 
during the period of three years except by the permission of the British Re- 
inforced Concrete Engineering Co., Ltd.’’ On May 18 that proposal is amended 
in one respect in regard to the three years mentioned in Mr. Hall’s letter of the 7th : 
“This is understood to mean three years after peace is declared,’’ but again a 
definite period of three years beginning from a later date. On May 15 a proposal 
with regard to commission, which had been mentioned in earlier letters, was 
restored in this letter of Mr. Hall: ‘‘We shall be quite willing to pay you 5 per cent. 
commission on any business introduced by the four partners, provided we have not 
already been in touch with it.’’ On May 16 we have a letter from Mr. Allden to 
Mr. Schelff in which that juxtaposition, which I have already referred to, of 
commission with restriction is very strikingly set forth. Mr. Allden said: ‘‘I 
further agree, and also on behalf of Mr. Ralph Spencer, not to engage in the sale 
of any road reinforcement for a period of three years after termination of the war, 
and to recommend same if the opportunity arises, in consideration of which the 
said British Reinforced Concrete Engineering Co., Ltd., agree to pay a commission 
of 5 per cent. for any business introduced by the present partners constituting the 
Loop Road Reinforcement Co., such partners being’’ the four names mentioned. 
The effect of the correspondence prior to the agreement is to emphasise two points. 
The first is that the period of restriction mentioned throughout was a definite 
period of three years, fixed at first from the date of the agreement, and later from 
the end of the war. The second is that there is a close connection between the 
5 per cent. commission and the restriction on trade. The two are treated together 
throughout, and it must have been recognised that the offer of commission was of 
no value had there not been a manifested intention to work the Loop. This was, 
indeed, quite frankly admitted in the plaintiffs’ evidence. 

The agreement so adjusted in the correspondence was put in the solicitors’ hands 
to be drawn up in formal shape, and it was executed on July 16, 1918. That 
agreement was made between the four vendors therein described as carrying on 
business in co-partnership at 28, Victoria Street, in the city of Westminster, as 
reinforced concrete road engineers under the style or firm of the Loop Road 
Reinforcement Co., and thereinafter called ‘‘the firm,’’ of the one part, and the 
plaintiff company, thereinafter called ‘‘the company,’’ of the other part. By 
cl. 1 the firm agreed to sell, and the company agreed to purchase (i) the goodwill 
of the said business carried on by the firm as aforesaid; (ii) the letters patent, 
which are described; and (iii) the stock of reinforcements, which are also described. 
Clause 2 sets out the considerations in cash, and el. 3 says: 


A 
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“During the present war and for a period of three years after the date of 
declaration of general peace in the present war the firm shall not nor shall 
any member of the firm either alone or jointly or in partnership with an 
other person or persons whomsoever and either directly or indirectly carry fi 
or manage or be concerned or interested in or act as a servant of any person 
concerned or interested in the business of the manufacture or sale of road 
reinforcements in any part of the United Kingdom.”’ 


In cl. 4 we have the provision for commission : 


“If any of the parties hereto of the first part shall introduce to the company 
an order or orders for loop road reinforcement the company will pay to him a 
commission at the rate of five pounds per centum on the amount actually 
received by the company in respect of such order or orders.”’ 


The commission agreement stands, it will be seen, as arranged in the correspond- 
ence, but the restrictive covenant is considerably altered and extended beyond the 
terms adjusted there. The explanation of the evolution of that clause in its present 
form does not appear. In one draft the restriction is extended to the wives and 
widows of the covenantors, and one really does not know why the bright spirit who 
conceived that idea might not even have further extended it—for instance, to 
grandmothers. However, someone with a sense of humour struck out the wives 
and widows, and the clause remains in its present form embarrassing enough in 
its scope, as counsel for the plaintiff, as so often happens in these cases, has found. 
The only intention shown to work the patent referred to in Mr. Butler's letter is 
found in the very tentative proposals contained in his own letter to Mr. Hall. If 
there ever was any more definite intentions to work the system entertained in any 
quarter by the plaintiff company, it was never carried out. The purchase of the 
patent has not so far affected the business or transaction of the plaintiff company 
by one iota. That Mr. Butler agreed in the witness-box was the case, the attitude 
of the plaintiff company in the matter being, I think, quite truly stated to 
Mr. Spencer in the conversation with Mr. Walters and Mr. Farrer, of the plaintiff 
company, in July, 1919, which he thus gave in his evidence: ‘‘I asked Mr. Walters 
and Mr. Farrer together what opportunity there was of procuring loop reinforce- 
ments, and I was informed that the plaintiff company were not working it. They 
had bought the patent to put it in the safe and forget it, because it was a serious 
competitor to their B. R. C.’’ The truth was that it was not to the interest of 
the plaintiff company to work the Loop patent so long as its own system, for which 
it itself manufactured all the materials, served its purpose, and it is still doing So, 
I gather from the plaintiff company’s evidence, as effectively as ever. This is the 
explanation of the letter of Mar. 19, 1920, of Mr. Hall, the chairman of the plaintiff 
company, addressed to an inquiry of Mr. Spencer, who, with a view to this com- 
mission stipulated for in the agreement, had asked Mr. Hall for a quotation of loop 
reinforcement. Mr. Hall’s reply is as follows: ‘“‘T am in receipt of your letter of 
the 18th, but at the moment we are doing nothing at all in the loop reinforcements. 
The point is we cannot get any of the small bars required for this method and, 
therefore, have to leave it on one side.” This policy of the plaintiff company, 
which is quite intelligible from their point of view, appears further ont Bae 
departmental notes which were put to Mr. Butler in isha eeam a | : rs 
of these is dated May 12, 1920, and it is with reference to some road rein i 
ments that were in competition with the plaintiff company from a a ee atte: 
of a process called the Walker and Weston patent, and this departmenta 

: i this material except occasionally, 
poe wueds Pearce ae : ee fond “prea hold the original patent for the 
but if you should you can tell your Irien 8 e< 
top oA bottom Be merent [the Loop patent] but we Hoe week aiecalcha 
simpler patent [that is, the competing paler. than using B. RB. C. fabric which 
in spite of this it is much more complisate ieee ae for the Loop material 
does all that is necessary. In any case we will not qu 
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at present.’’ Again, on Feb. 17, 1921, there is a similar departmental note, in 
which, after referring to the Walker and Weston patent in similar terms, the note 
goes on: ‘‘At the same time we do not want to quote for Loop unless we are 
absolutely obliged to do so.’’ The result is that, the Loop patent never in fact 
having been worked or in any way exploited or advertised by the plaintiff com- 
pany, the agreement to pay a commission for the introduction of work has proved, 
in Butler’s (the secretary of the plaintiff company) own words, to be an idle one. 
The defendant Schelff, to say nothing of his former partners, has had no advantage 
at all from that bargain, which, I am satisfied from the correspondence, was a 
substantial consideration offered as a return for the stringent restrictive covenant 
to which they submitted. The natural connection between two such clauses is 
neatly illustrated in the judgment of Lorp Roserrson in General Billposting Co. v. 
Atkinson (2) ([1909] A.C. at p. 121); and the total failure of consideration on one 
side in this respect, while not, I agree, involving any breach of contract on the 
part of the plaintiff company, may well have an important bearing upon the 
question whether the case is one for an injunction to enforce performance of the 
defendants’ corresponding restrictions. 

But the complete failure to work the Loop patent is, perhaps, more important 
for another reason—namely, that the cessation of all business by the firm for 
eighteen months before the date of the agreement, and the complete withdrawal 
from the market since of the Loop system and everything connected with it, has, 
I cannot doubt, effectually killed any reputation, if any there ever was, made by 
that system during its short and very restricted active existence. At the date of 
the agreement, and for some time after the armistice, Mr. Schelff was employed 
at the Ministry of Munitions. Released from that employment, he sought work 
elsewhere. He applied to the plaintiff company. They had no suitable place for 
him. He then applied for employment to various firms of iron and steel merchants, 
and firms dealing in reinforced concrete. The only response was from Messrs. 
Brown and Tawse, by whom he was engaged as manager of their reinforced material 
department, and he has been in that employment since the beginning of this year. 
At the time when Mr. Schelff entered the employment of Messrs. Brown and Tawse 
they neither made nor supplied road reinforcement as such. The defendant’s 
employment by them originally was, therefore, in no way in breach of his agree- 
ment. He had, in fact, no copy of the agreement. His belief, he said, was—and a 
reference to the correspondence I have read justified, I think, its reasonableness— 
that it precluded him from selling road reinforcements for three years from its date, 
and when in February or March, 1921, Messrs. Brown and Tawse decided to take 
up road reinforcement work, as they did, he informed them, he says, of his agree- 
ment and its effect as he understood it, with the result that they appointed a 
Mr. G. H. Hoyle to look after the road section of their business, the defendant, 
Mr. Schelff, remaining manager of the other sections of reinforced work. There- 
after Messrs. Brown and Tawse proceeded to exploit their system by advertising 
and otherwise, and the plaintiffs, knowing that Mr. Schelff was in their employ, 
at length took action. 

After two earlier letters, which I need not pause to read, the plaintiffs’ solicitors, 
on April 21, 1921, sent this letter to each of the defendants—first of all, to Mr. 
Schelff: ‘‘Dear Sir,—We are instructed by our clients the British Reinforced 
Concrete Engineering Co., Ltd., to call your attention to the agreement to which 
you and the company were parties of July 16, 1918. Our clients are informed 
that, notwithstanding the clear terms of cl. 3 of that agreement, you are at the 
present moment acting as manager for, or otherwise serving, Messrs. Brown and 
Tawse, of 3, London Wall Buildings, E.C.2, in their business of the manufacture 
and sale of road reinforcements in the United Kingdom. This is a flagrant breach 
of nes undertaking, and we are instructed to call upon you forthwith to give an 
as ‘Rage to abandon the employment of which our clients complain, and not, 

uring the period limited by the clause, again to engage in any capacity in the 
same business. Failing a satisfactory reply before Saturday morning the 23rd inst. 
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we shall have no option but to proceed against you without further notice.’ 
the same day the plaintiffs’ solicitors wrote t 
Tawse : ‘‘Dear Sirs,—We have to inform you 
Concrete Engineering Co. are informed tha 
addressed to Messrs. Brown and Tawse they are continuing to employ Mr. Schelff 
as their manager in the manufacture and sale of road reinforcements in the United 
Kingdom. This firm have had ample warning of the express contractual ene 
taking not to engage in this business entered into by Mr. Schelff on July 16, 1918 
Our instructions, therefore, are to call upon your clients forthwith to give an aiden: 
taking to cease from employing Mr. Schelff in any capacity in this business, failing 
a satisfactory reply by Saturday morning the 23rd inst. we shall be compelled to 
issue a writ and move for an injunction.’’ These letters, which it will be seen 
relate entirely to one branch of the restrictive covenant, were followed by the writ 
in the action on April 25. 

The claim in this action, like the letters which preceded it, framed, as it is, 
against the defendant Schelff and Messrs. Brown and Tawse, is directed to the 
breach by Schelff of that part of his agreement which precludes him from acting 
‘“‘aS a servant of any person concerned or interested in the business of the manu- 
facture or sale of road reinforcements in any part of the United Kingdom.’’ That 
is the only breach clearly assigned in the statement of claim from which the right 
to an injunction is alleged to flow, and in the allegations that the first-named 
defendant is an engineer and the second-named defendants are a limited company 
carrying on business as engineers who have quite recently entered upon the business 
of selling road reinforcements for concrete roads. Paragraph 3, after setting forth 
the agreement for the restrictive clause, says this: 


On 
o the solicitors of Messrs. Brown and 


that our clients the British Reinforced 
t notwithstanding the clear warning 


“In breach of the said agreement the first-named defendant entered into 
the employment of the second-named defendants as their manager, and has 
engaged and threatens and intends to continue to engage in vigorously can- 
vassing for orders for and pushing the sale of certain steel concrete road 
reinforcements which the second-named defendants are widely advertising 
and endeavouring to sell in competition with the plaintiff” 


in the manner particularised. The particulars say this: 


“The first-named defendant acting as the manager and servant of the 
second-named defendants has taken charge of and assisted in the said acts and 
has, inter alia, procured for them an order from the Acton Urban District 
Council, and is now, in conjunction with the second-named defendants, tender- 
ing in competition with the plaintiffs for an order for road reinforcements for 
the Salford Corporation. The plaintiffs will be unable until they have obtained 
discovery in this action further to particularise the allegations in this para- 
graph set forth.” 

The allegation against the second defendants, the company, is in para. 6: 

“The second-named defendants to whom full warning and notice of the 
restrictive cl. 3 in the said agreement of July 16, 1918, was given by the 
plaintiffs and their solicitors in writing on April 13, 1921, have apie: ie 
employ the first-named defendant as their manager 1n the manner zi e 2 i 
paragraph set forth and have declined to withdraw him from such employ 


ment.’’ 


The injunction which is asked for is 
allegations, where the breach assigne 


based, to my mind, in substance upon these 
d is the breach of that particular part of the 
covenant to which I have referred. But when it et ae nad ei SS 

lude the defendant from becoming vant, Say, 
part of the covenant would prec e de Derr 

i tments, held shares, say, 10 
trust any which, as part of its inves ts, 
“ay Tawse, Ltd ol that such a prohibition could in no shh re secant ras x 
fe i inti i dmitted by counsel lor 
i f any business of the plaintiffs, it was a ed bj 

cae. his ay that this part of the restriction was invalid, and could not 
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be supported by him. He then claimed to sever it from the rest of the clause, 
excluding any reference to it from the injunction; but declined, after considera- 
tion, to amend his statement of claim, which I intimated could only at that late 
stage be allowed on some terms as to costs. 

The first question is whether, seeing that the action as framed rests on that 
part of the covenant now sought to be jettisoned, severance is possible. In my 
opinion, without amendment of the pleadings so as to make a proper assignment 
of breach in respect of some part of the covenant which after severance still sur- 
vives, the action must fail. The plaintiffs have now arranged with Brown and 
Tawse, Ltd., by a consent order, but the position may be tested by enquiring how, 
on the present pleading, any case against them could be maintained if the clause 
in question were cut out of the restriction. As against that company, there 
appears clearly to be no case left. But I should be sorry to decide a case of such 
importance to the parties on a mere point of pleading, and, accordingly, I go on 
to consider whether this severance is permissible at all. In some respects the 
covenant is too wide to be supported. It is admittedly too wide in the respect I 
have just mentioned; and if the legitimate purpose of the covenant is the protection 
of the business sold, as distinct from the other business of the purchasers, it is too 
wide in area. It is also admittedly too wide in scope, in that it extends to the 
manufacture of road reinforcements as well as to their sale. The Loop firm never 
at any time manufactured reinforcements. In this last respect the covenant can, 
I think, quite properly be severed. This is a severance in respect of the subject- 
matter of the restriction which is fully justified by the authorities, but to cut out 
the servant clause from the agreement is another matter altogether. 

All the cases on this subject were cited to the Divisional Court in Attwood v. 
Lamont (1), and Bamnacue, J., stated their effect thus ([1920] 2 K.B. at p. 155): 


‘Covenants of this kind are severable where the severance can be effected by 
striking out restrictions which are excessive with respect to area or subject- 
matter or classes of customers, provided any such restriction is so expressed 
that it can be dealt with as a separate negative obligation, but the courts will 
not split up a single restriction expressed in indivisible terms. As Mr. 
Matthews put it, the courts will sever in a proper case where the severance 
can be performed by a blue pencil, but not otherwise.”’ 


While the desired severance here may be performed by a blue pencil, it is not 
sought either in respect of area, subject-matter, or class of customer, the only 
matters in respect of which this privilege has hitherto been permitted, and I can- 
not think that, after the observations of Lorp Movuttron in Mason v. Provident 
Clothing and Supply Co., Ltd. (3) ([1913] A.C. at p. 745), this process will be 
extended, even in the case of a vendor’s covenant, to a case not hitherto covered 
by authority where the excess is not of trivial importance and is a part of the main 
purport and substance of the clause. To my mind, there is reason for not carrying 
the principle so far as is here required. Its application does not authorise the 
making of a new contract for the parties; and the particular clause now in question 
is really a principal, if not the main, approach to the business of the sale of road 
reinforcements, all access to which it is the purpose of the covenant to bar so as to 
prevent the covenantors from having any part or lot whatsoever in it during the 
period of restriction. Like the covenant in Attwood v. Lamont (1) it is merely a 
part of one entire covenant in mosaic, and to permit the severance asked would, 
I think, be to go further than has ever yet been permitted in such a case. 

I will, however, contrary to my opinion, assume that the covenant may be 
severed as desired. The question then arises whether of the covenant that remains 
there has been any breach by the defendant. The effect of severing, by striking 
out with a blue pencil, the obnoxious part of a covenant is not to alter or affect the 
construction of what is left. That must be construed as if the portion struck out 
still remained; and so construing this covenant, I strongly incline to the view of 
the defendant's counsel that the words ‘managing or being concerned or interested 
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A in the business’? mu 
st be construed as ino ‘* : 
ies teres then ah a cartons hee ante managing or being concerned or 
had never stood part of the covenan ay well be that, if the severed clause 
ema? So roe enant, the expression ‘‘managi ; 
might prohibit the covenantor from becomi as es ia 
oh the ward ictavented!™ would aot do co, - ne an employee in the business, 
({1902] 1 Ch. at p. 952); nor would the other expr Oe pmmnond Os. -z<. Wood (4) 
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extend them to cover agreements of service it eh Ha ee a eee 
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employment, which is dealt with in a clause of its - serra i ee 
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as servant of another, so that, even if manag mK ee Pah ehesis 
road reinforcements of Brown and Tawse aprons b siruoubeie cai 
ment would not have involved any breach by Schelff é tha Pe ae 
But having formed an opinion adverse to ite lai ue iene ebro eager 
3 case, it is unnecessary for me to decide this nome ne ; ee esta Na 
I will assume that a het rsd et 
, properly construed, th 
es y e defendant Schelff has broken the 
The question th i 7 , 
oe oe am a arises whether that covenant, even after severance, was not 
wide for the reasonable protection of the plaintiffs at the time it w 
entered into. I am of opinion that it was. This raises the most important rd 
E question in the case—namely, whether in an agreement for sale of a business the 
reasonableness of a vendor’s restrictive covenant is to be judged by the extent 
and circumstances of the business sold, or by the extent and range of any Gasihens 
S i igi ei of which, after the transfer to him, it is to form a part. The 
in ’ 2 2 . e,e ‘ 
Peas ae ae a based on the hypothesis that the legitimate subject of 
protection is the p ainti S business ; and there can, I think, be no doubt that the 
restrictive covenant is framed with reference to the requirements of that business 
F and of no other. Its extravagance in range as applied to the altogether ‘reibniis 
en mete sold, hardly requires statement. But for one unreported case before 
ARGANT, Smedley s, Ltd. v. Smedley (5)—I should have thought that the law 
on this subject was clear. It is the business sold which is the legitimate subject 
of protection, and it is for its protection in the hands of its purchaser, and for 
A its protection only, that the vendor’s restrictive covenant can be legitimately 
exacted. A restrictive covenant by a grocer on the sale of his business in a 
country town, if it would be unreasonable and void when the purchaser was acquir- 
ing it as his sole business, does not become valid if the purchasers are, say, 
Messrs. Lipton, with branches everywhere. The point is, perhaps, most clearly 
brought. out in those recent cases in the House of Lords, in which the essential 
distinction between vendors’ and employees’ restrictive covenants has been so 
H clearly laid down. Take, for instance, the justification for a wider vendor's 
covenant in Lorp Suaw’s speech in Mason’s Case (3) ([1913] A.C. at p. 787): 


have a proper signifi- 


“Tf the contract, for instance, be for the sale of a business to another for 
full consideration or price, there may be elements going in the strongest 
degree to show that such a contract—in so far as it restrains the vendor from 

I becoming a rival of a business whose goodwill he has sold and which he has 
bargained he shall not oppose—there may be elements showing that such a 
contract is enforceable, and, indeed, that a declinature by the law to enforce 


it would amount to a denial of justice.” 
Again, in Herbert Morris, Ltd. v. Sarelby (6) Lorp Parker says ({1916] 1 A.C. 
at p. 708) : 


“In the Nordenfelt Case (7) that 
goodwill of a business transferred b 


which it was required to protect was the 
y the covenantor to the covenantee, and 
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that against which protection was sought was competition by the covenantor 
throughout the area in which such business was carried on.” 


He does not say ‘‘going to be carried on.’ Take again Lorp Warson’s observa- 
tions in the Nordenfelt Case (7) ([1894] A.C. at p. 552): 


“IT think it is now generally conceded that it is to the advantage of the 
public to allow a trader who has established a lucrative business to dispose 
of it to a successor by whom it may be efficiently carried on. That object 
could not be accomplished if, upon the score of public policy, the law reserved 
to the seller an absolute and indefeasible right to start a rival concern the day 
after he sold. Accordingly it has been determined judicially that in cases 
where the purchaser for his own protection, obtains an obligation restraining 
the seller from competing with him, within bounds which, having regard to 
the nature of the business, are reasonable and are limited in respect of space, 
the obligation is not obnoxious to public policy, and is therefore capable of 
being enforced. Whether, when the circumstances of the case are such that 
a restraint unlimited in space becomes reasonably necessary in order to protect 
the purchaser against any attempt by the seller to resume the business which 
he sold, a covenant imposing that restraint must be invalidated by the 
principle of public policy, is the substance of the question which your Lord- 
ships have to consider in this appeal.” 


Lorp HerscuHett in the same case says (ibid. at p. 548): 


“T think that a covenant entered into in connection with the sale of the 
goodwill of a business must be valid where the full benefit of the purchase 
cannot be otherwise secured to the purchaser.’’ 


In all these cases the business sold is treated as the subject of protection, and 
similar judicial utterances could be indefinitely multiplied. 

In my judgment, when the matter is looked at on principle, these statements 
necessarily mean what they say. A covenant in gross against trading, however 
great the consideration, is void. A covenant only exacted for the protection of a 
business with which the covenantor has never had any connection is, for this 
purpose, no better than a covenant in gross. If authority for this be required it 
will be found in Henry Leetham & Sons, Ltd. v. Johnstone-White (8), a decision 
of the Court of Appeal given before Mason’s Case (3), and, therefore, given before 
the essential difference between vendors’ and employees’ covenants had been 
expounded by the House of Lords. It follows that, although Leetham’s Case (8) 
related to an employees’ covenant, the principle laid down by the Court of Appeal 
remains applicable to all restrictive covenants of this kind. In that case the 
question was whether the employee could be bound by a covenant designed to 
protect a business of his employers in which he had never been employed, and 
Farwe., L.J., says ([1907] 1 Ch. at p. 326): 


“It appears to me on the evidence that it is quite plain that, regarded as a 
contract for the protection of the Cleveland company alone, cl. 4 is manifestly 
unreasonable as being far wider than can possibly be required for the protection 
of that company. But it is argued that the true meaning is this, that the 
contract is entered into by the individual on behalf of a great number of 
companies, and it is said that the contract should be regarded as one for the 
protection, not of the Cleveland company, whose servant the defendant 
became, but of all or any of the Cleveland company or the companies, one of 
whom has indeed a very large business. It seems to me that such a contract 
is contrary to the very principle on which these contracts are allowed to be 
effected, notwithstanding that they are in restraint of trade, and therefore 
against public policy. The courts have gone on the footing that an individual 
who is dealing with a business which he has built up by his own exertions is 
entitled to protect that business so as to enhance its value, but a contract 
restraining trade is only good if and so far as it is for the protection of that 


A 
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policy, because it restricts trading in the United Bo In aa pe 
it follows, to my mind, that a man whose business ae fet ae Biltiens wack a 
and who requires to protect that, cannot, if he has also a furniture area 
require the covenantor who enters into his service as an employee in a paei 
business to enter into covenants restricting him from entering a com stition 
with him in the furniture business also, because it is not required fs ae 
protection of the corn business in which the man is employed a h 
it may be beneficial to the individual person, the owner en of th se 
business and of the furniture business.”’ eis 


ed in Horner v. Graves (9) that you 


It seems to me that every word of that jude i 
that the principle is as I have stated it. oe a eae ae 
But counsel for the plaintiffs relied strongly on Smedley’s, Ltd. v. Smedley (5) 
decided on motion by Sareant, J., on June 14, 1918, and he has supplied the aahrt 
with a shorthand note of the learned judge's judgment. In that case the defen- 
dant, in 1915, was carrying on a dentist’s business at 20, Camberwell Green, and 
247, Camberwell Road, and on Oct. 11, 1915, he entered into an agreement to sell 
the business carried on at 20, Camberwell Green, to the plaintiffs. The agreement 
contained this clause : 


“The vendor undertakes that he will not commence or be concerned in any 
way with any business of a similar or competing nature within one mile of 
the covenantor’s premises always excepting the premises now occupied by him 
and the business carried on by him at 247, Camberwell Road, or any premises 
he may take in substitution for such premises.”’ 


The plaintiff company at that date had a business at 27, Grand Parade, Brighton. 
The defendant thereafter opened a competing business within one mile of that 
Brighton address. The motion was to restrain him from carrying on that business. 
In the course of his judgment dealing with the motion the learned judge says : 


“The defendant merely contends that the covenant is wider than was 
reasonably necessary for the protection of the particular business sold. He 
contends that the court ought not to consider what was reasonably necessary 
for the protection of the three businesses actually carried on by the purchaser 
at the time of the sale, but should confine its attention only to the business 
actually sold and consider whether the covenant was reasonably necessary for 
the protection of the goodwill of that particular business. That is an entirely 
novel argument. I have never heard it before, nor have I been referred to 
any authority justifying it.”’ 

He read a passage from Lorp ArKInson’s judgment in Sarelby’s Case (6). I will 
refer to that passage in a moment. It appears from that judgment that on that 
motion the learned judge cannot have had the assistance which has been rendered 
to me. His attention was not called to Leetham’s Case (8) nor definitely to the 
s which I have read from the judgments in the House of Lords. His 
llowing passage from the judgment of 
t p. 854), which he 
(6) ([1916] 1 A.C. 


passage 
conclusion was based exclusively on the fo 
James, V.C., in Leather Cloth Co. v. Lorsont (10) (L.R. 9 Eq. a 
extracted from the speech of Lorp ATKINSON in Sarelby’s Case 
at p. 701): 

“The principle is this; 
liberty to work for himself, 
the state of his labour, skil 
On the other hand, public policy 


any other means obtained somet 
liberty to sell it in the most advantageous way 1n 


Public policy requires that every man shall be at 
and shall not be at liberty to deprive himself or 
1, or talent, by any contract that he enters into. 
requires that when a man has by skill or by 
hing which he wants to sell, he should be at 
the market; and in order to 


214 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


enable him to sell it advantageously in the market it is necessary that he 
should be able to preclude himself from entering into competition with the 
purchaser. In such a case the same public policy that enables him to do that 
does not restrain him from alienating that which he wants to alienate, and 
therefore enables him to enter into any stipulation, however restrictive it is, 
provided that restriction in the judgment of the court is not unreasonable, 
having regard to the subject-matter of the contract.”’ 


But if the Leather Cloth Co.’s Case (10) is looked at, it will be found that the only 
business in question there was the business sold by the defendant to the plaintiff 
company promoted and incorporated to acquire it and carry it on. The point now 
in question was, accordingly, in no way in issue. There are special circumstances 
in Smedley’s, Ltd. v. Smedley (5), to which I have not alluded, and which, no 
doubt, amply justify the interlocutory injunction Sarcant, J., then granted, but if 
his decision depends on the principle enunciated by him, I am not, I think, at 
liberty to follow it, because it seems to me to be at variance, not only with prin- 
ciple, but also with previous decisions binding both on him and me. 

In my judgment, therefore, the covenant desired to be severed must be judged 
of only with reference to the goodwill of the business sold, and so judged it is far 
wider than is necessary for the reasonable protection of the plaintiffs. It was 
suggested that, without this covenant, the covenantors might on the next day 
have brought out a new and improved patented process, and so have deprived the 
plaintiffs of all advantage from the sale. But the answer is that the plaintiff 
company have neither purchased nor paid for any such process. The covenant 
here is not appropriate to secure them against its discovery—see Printing and 


I 


Numerical Registering Co. v. Sampson (11), and was neither designed nor is it I 


appropriate to give to the plaintiff company that kind of protection. It is true 
that the transfer of the patent ipso facto precluded the covenantors from carrying 
on, without the licence of the plaintiffs, the only business in which they had ever 
engaged; but this fact does not, in my judgment, justify a covenant wider in range 
than that which would have been permissible if the carrying on of their business, 
apart from the covenant, had still been open to them. I need not further con- 
sider whether the duration of the covenant is reasonable in relation to the plain- 
tiff’s business, the magnitude of which may hardly be sufficient to justify a 
covenant unrestricted in space for so considerable a term; nor need I consider the 
question whether, seeing that the business sold is in no sense being carried on, 
so that the only subject of protection is non-existent, and seeing also that thereby 
the defendant Schelff has lost all chance of earning the commission which was one 
consideration for his covenant, the case would, in any circumstances, have been 
one for injunction. 

There are already sufficient grounds for holding that the plaintiffs’ claim to an 
injunction has not been established, and I dismiss their action with costs. 


Solicitors: Church, Adams, Prior & Balmer, for Cobbett, Wheeler & Cobbett, 
Manchester; Stokes and Stokes. 


[Reported by J. B. B. Macmanon, Esq., Barrister-at-Law. ] 
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VERSCHURES CREAMERIES LTD. v. H 
; . v.§ HULL 
NETHERLANDS STEAMSHIP CO., LID. 


[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), March 8 1921] 
[Reported [1921] 2 K.B. 608; 91 L.J.K.B. 39: 125 Lt. 165] 


Election—Carriage of goods—Misdelivery—Delivery to consignee after i 
ment instructions cancelled—Judqn ; si ie le 
gment for goods sold and delivered obtained 
by Consignor against consignee—Judgment not satisfied—Claim against 
carriers for misdelivery—Approbation and reprobation. 

The plaintiffs dispatched certain goods through the defendants, who were 
carriers and forwarding agents, to be delivered to consignees. Deen transit 
the plaintiffs instructed the defendants not to deliver the goods to the con- 
signees but nevertheless they were delivered to one of them. The plaintiffs 
thereupon invoiced the goods to the consignee and ultimately recovered judg- 
ment against him for the price of goods sold and delivered, but, as the 
judgment was unsatisfied, they sued the defendants for negligence and breach 
of duty as carriers or forwarding agents. 

Held: by suing the consignee for goods sold and delivered the plaintiffs had 
elected to treat the delivery to the consignee as an authorised delivery and 
they could not treat the same act as a misdelivery against the defendants; 
accordingly they were estopped from suing the defendants. 


Notes. Applied: Dexter v. Hill Crest Oil Co. (Bradford), Ltd., [1925] All 
BE.R.Rep. 273. Referred to: Anderson v. Equitable Assurance Society of United 
States (1926), 134 L.T. 557; United Australia, Ltd. v. Barclays Bank, Ltd., [1940] 
4 All E.R. 20. 

As to approbation and reprobation and the common law principle of election, see 
15 Haussury's Laws (3rd Edn.) 171, 172; and for cases see 21 Dicesr 225 et seq. 
As to misdelivery of goods by a carrier, see 4 Hauspury’s Laws (3rd Edn.) 148; and 
for cases see 8 Dicest (Repl.) 166 et seq. As to waiver of tort, see 32 Hauspury’s 
Laws (2nd Edn.) 161; and for cases see 42 Dicesr 994 et seq. 


Cases referred to: 
(1) Smith v. Hodson (1791), 4 Term Rep. 211; 100 E.R. 979; 4 Digest (Repl.) 
439, 3875. 
(2) Ker v. Wauchope (1819), 1 Bli. 21; 4 E.R. 1; 20 Digest 405, 1429. 
(8) Douglas-Menzies v. Umphelby, [1908] A.C. 224; 77 L.J.P.C. 64; 98 L.T. 
509; 24 T.L.R. 344, P.C.; 20 Digest 433, 1610. 
Appeal by the plaintiffs from the judgment of Bamuacue, J., sitting without a 
ury. 
te Mar. 23, 1917, the defendants, who were carriers and forwarding agents, 
accepted from the plaintiffs in Rotterdam certain cases and boxes of margarine to 
be carried to Hull and to be forwarded thence as the plaintiffs should direct. The 
goods had been originally consigned partly to one R. Beilin in Manchester and 
partly to one S. Beilin in Liverpool; but during the transit the plaintiffs directed 
the defendants not to deliver them to the original consignees, but to deliver some 
of them—namely, thirty cases and fifty boxes—to another person. The defendants 
acknowledged and accepted the direction, but notwithstanding this these goods 
were in fact delivered to R. Beilin in Manchester. On Apr. 25, 1917, the plaintiffs 


wrote to the defendants : 

ishi i he posses- 
sons for not wishing these goods to come into the p ses 
We have accordingly invoiced the goods that Mr. Beilin 
e must look to you to indemnify us 
Beilin for the goods delivered to 


‘‘We had good rea 
sion of Mr. Beilin. 
received, but we hereby advise you that w 
should we fail to obtain payment from Mr. 
him contrary to our instructions.’ 
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The plaintiffs then brought an action against Beilin, and on June 28, 1917, they 
wrote to the defendants : 


“We have instituted proceedings against Mr. Beilin for the amount due to 
us . . . which, however, does not relieve you of your responsibility to us in 
respect of our claim until we have secured payment for the moneys due to us. 
We shall, however, keep you informed as to the course of the proceedings we 
have instituted against Mr. Beilin.”’ 


On Apr. 9 the plaintiffs wrote to the defendants stating that they had recovered 
judgment against Beilin ‘‘for the moneys owing to us in respect of margarine 
supplied to him’’; but that they had failed to obtain payment and had instituted 
bankruptcy proceedings against him. ‘The plaintiffs then sued the defendants for 
negligence and breach of duty as carriers or forwarding agents. The defendants 
pleaded that after the delivery to Beilin and with knowledge thereof the plaintiffs 
elected to invoice all the goods mentioned in the statement of claim to Beilin and 
to debit him therewith and subsequently to sue him in the King’s Bench Division 
for the price thereof, and that they obtained judgment against him on Jan. 18, 
1918, and afterwards instituted bankruptcy proceedings against him in respect of 
the judgment debt. The defendants contended that the plaintiffs were by this 
election precluded from bringing the present action, and on this ground 
BartHacue, J., gave judgment in their favour. The plaintiffs appealed. 


Schiller, K.C., and Addington Willis for the plaintiffs. 
Le Quesne, for the defendants, was not called upon to argue. 


BANKES, L.J.—The plaintiffs attempted to blow hot and cold, as Lorp KsHEr 
used to say following Lorp Kenyon, C.J., in Smith v. Hodson (1) (see SMITH’s 
Leapinc Cases, Vol. 2 (12th Edn.) 139-145 [see now Vol. 2 (18th Edn.) 140-159]) 
or to approbate and reprobate. Certain margarine belonging to them was dis- 
patched from Holland on board the defendant’s vessel consigned to one Beilin in 
Manchester. For some good reason the plaintiffs desired that the goods should not 
be delivered to Beilin, so they instructed the defendants, who were acting as 
earriers of the goods, to hold them at Hull and await further orders. The defen- 
dants acknowledged and accepted this order, but nevertheless they delivered the 
goods to Beilin. When the plaintiffs became aware of this, they had a right to 
elect; they could refuse to recognise the action of the defendants in delivering the 
goods to Beilin and sue them for conversion or breach of duty, or they could 
recognise and adopt the act of the defendants and sue Beilin for goods sold and 
delivered. They elected to take the latter course, and they sued Beilin to judg- 
ment. Having elected to treat the delivery to him as an authorised delivery, they 
cannot treat the same act as a misdelivery as against the defendants. That would 
be to approbate and reprobate the same act. The judgment of BarmHacue, J., was 
right and this appeal must be dismissed. 


SCRUTTON, L.J.—I am of the same opinion. Certain goods were delivered to 
a wrong consignee. The owners of the goods might have sued for conversion. 
They did not do this. They ‘‘assumpsit bring and, godlike, waive the tort.’ They 
did not sue for the value of the goods, but for the contract price, alleging a contract 
to sell and a right delivery under it, and they recovered judgment on that basis. 
Now they propose to turn round and sue their agents on the basis that the agents 
had misdelivered; and counsel for the plaintiffs argues that they can do this. It is 
not easy to see why this act of the owners should enure to the benefit of their 
agents, who were not parties to the action for goods sold and delivered, and who 
have in no way altered their position in consequence of any election exercised by 
the plaintiffs in bringing that action; but the principle is well established, that a 
plaintiff is not permitted to ‘‘approbate and reprobate.’’ The phrase is apparently 
borrowed from the Scottish law, where it is used to express the principle embodied 
in our doctrine of election—namely, that no party can accept and reject the same 
instrument: (Ker v. Wauchope (2); Douglas-Menzies v. Umphelby (3)). The 
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doctrine of election is not, however, limited to instruments. A person cannot say 
at one time that a transaction is valid and thereby obtain some advantage, to which 
he could only be entitled on the footing that it is valid, and then turn round and 


say it is void for the purpose of securing some other advantage. That is to 
approbate and reprobate the transaction. 


ATKIN, L.J.—I agree. Forwarding agents having been instructed to deliver 
goods to one consignee delivered them to another. That person had been in con- 
tractual relation with the owners of the goods; had been their buying agent; he 
was the only person to whom they sent their goods in Manchester or Liverpool, 
and there was a course of dealing by which the goods were delivered to him at a 
particular price. When these goods came to his hands, as other goods had come, 
he treated them as having come in the course of dealing, and sold them to his 
customers. The owners treated the goods as having rightly come to his hands; 
they sued him for the price of them, recovered judgment against him, and made 
him a bankrupt. Thereby they affirmed and ratified the act of their forwarding 
agents. Having done that, they cannot afterwards sue the agents as having 
acted in breach of their mandate. Their attempted reservation of rights against 
the agents was ineffective. They were renouncing by their act the rights they 
were attempting to reserve. I agree, therefore, that the appeal must be dismissed. 

Appeal dismissed. 

Solicitors: Woodham, Smith & Borradaile; Botterell d Roche, for Hearfields 
& Lambert, Hull. 

[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. } 


E 


F Re AN ARBITRATION BETWEEN MAHMOUD AND 
ISPAHANI 


[Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), February 22, 23, 1921] 
[Reported [1921] 2 K.B. 716; 90 L.J.K.B. 821; 125 L.T. 161; 
37 T.L.R. 489; 26 Com. Cas. 215] 


Contract—Illegality—Refusal of court to enforce—Breach of statutory order— 
Illegality raised by guilty party—Bona fide belief of other party that contract 
valid. 

The court will not enforce a contract which is made illegal by a statutory 
Order, even though the question of illegality is raised by the party who has 
been guilty of it, and even though the other party honestly believed, as a 
result of statements made to him by the party guilty of the illegality, that no 
breach of the Order was being committed. The principle that, where a con- 
tract can be performed either lawfully or unlawfully and one party without a 
knowledge of the other elects to perform it unlawfully, that party cannot plea 
its illegality does not apply to a case where the contract sought to be enforced 

T 3 altogether prohibited. 

Blorsome v. Williams (1) 
Dictum of McCarpm, J., in Brightman v. Tate (2), [1919 
disapproved. 

Notes. The Seeds, Oils and Fats Order, 1919, was revoked, 

; 18 war. 
ency Orders, after the 1914-19 | 
: Applied: Re National Benefit Assurance Co., [1931] 1 Ch. ere 
Berg v. Sadler and Moore, [1937] 1 All E.R. 687. Applied : Bostel | T08., : ‘ 4 
Hurlock, [1948] 2 All E.R. 312. Referred to: Anderson v. Daniel (19238), 


i istinguished. 
1824), 3 B. & C. 232, explained and distinguis 
ap ] 1 K.B. at p. 472, 


with other Emer- 
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L.J.K.B. 97; Siveyer v. Allison, [1935] 2 K.B. 403; Nash v. Stevenson Transport, 
Ltd., [1936] 1 All E.R. 906; Woolfe v. Wezler, [1951] 1 All E.R. eee 
As to contracts rendered illegal by statute or statutory Order, see 8 Hatspury’s 
Laws (83rd Edn.) 140-144; and for cases see 12 Dicest (Repl.) 300 et seq. 
referred to: 
rir onicbhin: v. Williams (1824), 8 B. & C. 282; 1C. & P. 294, 336; 5 Dew & 
Ry.K.B. 82; 2 L.J.0.8.K.B. 224; 107 E.R. 720; 12 Digest (Repl.) 325, seth, 
(2) Brightman € Co. v. Tate, [1919] 1 K.B. 463; 88 L.J.K.B. 921; 120 L.T. 512; 
385 T.L.R. 209; 12 Digest (Repl.) 302, 2330. 
(3) Bartlett v. Vinor (1692), Carth. 251; Skin. 822; 90 E.R. 750; 12 Digest 
(Repl.) 304, 2336. 
(4) Langton v. Hughes (1813), 1 M. & S. 593; 105 E.R. 222; 12 Digest (Repl.) 
302, 2327. 
(5) R. v. Woodrow (1846), 15 M. & W. 404; 2 New Mag. Cas. 1; 2 New Sess. Cas. 
346; 16 L.J.M.C. 122; 10 J.P. 791; 153 E.R. 907; 14 Digest (Repl.) 36, 57. 
(6) Cope v. Rowlands (1836), 2 M. & W. 149; 2 Gale, 231; 6 L.J.Ex. 68; 150 
E.R. 707; 12 Digest (Repl.) 305, 2345. 
Also referred to in argument: 
De Begnis v. Armistead (1833), 10 Bing. 107; 3 Moo. & S. 511; 2 L.J.C.P. 214; 
131 E.R. 846; 12 Digest (Repl.) 303, 2331. 
Holman v. Johnson (1775), 1 Cowp. 341; 98 E.R. 1120; 12 Digest (Repl.) 313, 
2404. 
Levy v. Yates (1838), 8 Ad. & El. 129; 8 Nev. & P.K.B. 249; 1 Will. Woll. & H. 
219; 7 L.J.Q.B. 188; 112 E.R. 785; 2 Jur. 824; 12 Digest (Repl.) 303, 2332. 
Whitham v. Lindley (1920), 87 T.L.R. 75, D.C.; 80 Digest (Repl.) 138, 902. 
Smith v. Mawhood (1845), 14 M. & W. 452; 15 L.J.Ex. 149; 153 E.R. 552; 
12 Digest (Repl.) 305, 2346. 
Re Anglo-Russian Merchant Traders and John Batt & Co., [1917] 2 K.B. 679; 
86 L.J.K.B. 1360; 116 L.T. 805; 61 Sol. Jo. 591, C.A.; 12 Digest (Repl.) 
451, 3395. 
Brandt v. Morris, [1917] 2 K.B. 784; 87 L.J.K.B. 101; 117 L.T. 196, C.A.; 
39 Digest 666, 2555. 


Appeal by the buyer from an order of Rowuatt, J., on the award of an umpire 
in the form of a Special Case. 

By a contract of Aug. 27, 1919, made subject to the rules of the Hull Seed, Oil, 
and Cake Association of the Hull Incorporated Chamber of Commerce and Ship- 
ping, the seller, Mahmoud, sold and the buyer, Ispahani, bought 150 tons of linseed 
oil at 111s. per hundredweight to be delivered to craft or carts at Hull free of 
expense in buyers’ casks, delivery 50 tons during each month, October, November 
and December, 1919. All disputes on the contract were to be settled by arbitra- 
tion in Hull. When the contract was entered into there was in force an order 
issued on June 19, 1919 (which came into force on June 23, 1919) by the Food 
Controller under the Defence of the Realm Regulations and called the Seeds, Oils, 
and Fats Order, 1919, which provided by cl. 1 (a): 


“Until further notice a person shall not either on his own behalf or on 
behalf of any other person buy or sell or otherwise deal in, or offer or attempt 
to buy or sell or otherwise deal in, any of the articles specified in the schedule 
hereto, whether situated within or without the United Kingdom, except under 


and in accordance with the terms of a licence issued by or under the authority 
of the Food Controller.’’ 


By cl. 8: 


“All parties to the purchase or sale of any of the articles specified in the 
schedule shall require or disclose (as the case may be) all such information as 
may be necessary or required by such parties or by or under the authority of 


the Food Controller, for the purpose of satisfying them or him that the pro- 
visions of this Order have not been contravened. “ 


A 
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By cl. 4, ‘Infringements of this order are summary offences against the Defence 
of the Realm Regulations.’’ Linseed oil was an article specified in the schedule 
to the order. On Oct. 29, 1919, the seller, who had obtained a licence under the 
Order from the Food Controller dated July 8, 1919, tendered delivery to the buyer 
against payment of the invoice price of the first instalment of 50 tons of linseed 
oil due under the contract; but the buyer declined to accept the linseed oil, stating 
that he did not admit he had made any binding contract. The seller thereupon 
gave notice to the buyer of his intention to sell, sold the oil at the best price 
obtainable, and rendered an account to the buyer for the difference between the 
contract price and the sale price. By letter dated Nov. 7 the buyer contended 
that the contract of Aug. 27, 1919, was illegal on the ground that no licence had 
been issued to him under the above-mentioned Order, and that he would be liable 
to penalties if he carried out the contract. 

The umpire found the following facts that at an interview between the seller and 
the buyer some time in July, 1919, the seller asked the buyer if he had obtained a 
licence under the Order, and the seller informed the buyer that he had applied for 
one. At a subsequent interview before August, 1919, the buyer informed the seller 
that he personally and Messrs. Jules Karpeles and Co., Ltd., of which company 
the buyer was a director, had both obtained licences from the Food Controller 
under the Order. When the terms of the contract of Aug. 27, 1919, were 
arranged and before it was reduced to writing the seller inquired of the buyer 
whether he was buying for himself personally or on behalf of Jules Karpeles and 
Co., Ltd., and was informed by the buyer that he was buying for himself personally. 
The contract was thereupon made out by the seller in the name of the buyer, 
who confirmed it personally by signing the confirmation slip. The statement by 
the buyer that a licence under the Order had been issued to his company Jules 
Karpeles and Co., Ltd., was true, but his statement that he had obtained a licence 
was false and untrue to his knowledge at the time he made it. The seller was 
induced to enter into the contract by the representation made by the buyer that 
he had a licence, and the seller acted in good faith and in the honest belief that 
the buyer did have a licence entitling him to buy and deal in the goods covered 
by the contract. The seller was not guilty of any negligence in failing to require 
production of the buyer’s licence for inspection before entering into the said 
contract. The umpire made an award, subject to the opinion of the court, that 
the buyer should pay to the seller the sum of £2,295. 

The terms of the licence issued to the seller (so far as material) were as follows: 
Clause 1 related to purchases of articles situate outside the United Kingdom. 
Clause 2: 


“Sales: Sales by you under the authority of this licence shall only be made 
(a) related to delivery outside the United Kingdom. (b) For delivery within 
the United Kingdom to persons holding a licence issued under the authority 
of the Food Controller authorising them to purchase the articles sold for use 
in the United Kingdom and subject to any terms and conditions of such 
licence.”’ 


Row att, J., held that the seller had not committed an offence against the Order, 
as he had a licence; nor did he aid and abet the buyer to commit an offence because 
he asked the buyer whether he had a licence and was told he had. He, therefore, 
affirmed the award, and the buyer appealed. 


B. A. Cohen, K.C., and W. Frampton for the buyer. 
R. A. Wright, K.C., and Bernard Campion for the seller. 


BANKES, L.J.—The seller sold to the buyer 150 tons of linseed oil on Aug. 27, 
1919, at which date there was in force the Order of June 19, 1919, made under the 
Defence of the Realm Regulations. The buyer refused to take delivery of the oil, 
and the seller made a claim against him for damages for his refusal to take delivery 
under the contract. The dispute went to arbitration, and the buyer set up that 
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the contract of sale and purchase was illegal and therefore unenforceable. re 
arbitrator stated his award in the form of a Special Case, the only question ae a 
therein being whether the buyer’s contention is good in law. Rowuart, J., he 

that the contention was bad, and gave judgment for the seller. : 

The first question is, What is the true construction of the Order of June 19, 1919 
Clause 1 provides : 

‘Until further notice a person shall not either on his own behalf or on 
behalf of any other person buy or sell or otherwise deal in - + + any of the 
articles specified in the schedule hereto [which included linseed oil], whether 
situated within or without the United Kingdom, except under and in accord- 
ance with the terms of a licence issued by or under the authority of the 
Food Controller.”’ 

The language of the clause is plain. It makes it illegal, on the part both of the 
buyer and of the seller, to enter into a contract prohibited by the clause. It is not 
material to consider, for the purpose of deciding this case, whether the seller has 
been guilty of an offence under the Order. It is said, as I understand it, that, 
provided a person complies with the requirements of cl. 3 and asks for information 
which would be ‘‘for the purpose of satisfying . . . him that the provisions of this 
Order have not been contravened,’’ all the requirements of the Order have been 
complied with. I do not take that view of the Order. I think cl. 1 makes this 
contract illegal. Clause 3 is an additional requirement for securing that persons 
shall not enter into these contracts; but when one considers what is the effect of 
non-compliance with cl. 1, it seems to me immaterial whether they do or do not 
make the inquiries. The order is a clear and unequivocal declaration by the 
legislature in the public interest that this particular kind of contract shall not be 
entered into. The seller had a licence; the buyer had not. The seller contends 
that, as he had a licence, the buyer cannot be heard to say that in the cireum- 
stances he had not a licence. I cannot agree with that proposition. I do not 
think there is any authority for it, and as the language of the Order clearly pro- 
hibits the making of this contract, it is open to a party, however shabby it may 
appear to be, to say that the legislature has prohibited this contract, and, there- 
fore, it is a case in which the court will not lend its aid to the enforcement of the 
contract. 

The decision of McCarprr, J., in Brightman v. Tate (2) ([1919] 1 K.B. at p. 467) 
has been cited, where he referred to statements of the law upon the point by very 
learned judges. He referred to the language of Hour, C.J., in Bartlett v. Vinor (3); 
and also to the statement of Lorp ELLENBorovGH, C.J., in Langton vy. Hughes (4) 
(1 M. & S. at p. 596), namely, that 


‘ 


‘what is done in contravention of the provisions of an Act of Parliament 
cannot be made the subject-matter of an action.” 


In addition to those statements of the law I will cite the statement by Lr Branco, = Fe 
in Langton v. Hughes (4) (1 M. & S. at p. 597): 


“It is an established principle, that the court will not lend its aid in order 
to enforce a contract entered into with a view of carrying into effect anything 
which is prohibited by law.” 


Counsel for the seller have argued that this case does not fall within that rule of 
law. They cited a class of cases which say that where a contract may be per- 
formed either in a lawful way, or in an unlawful way, and if a party in the 
performance of his part of the contract, without the knowledge of the other party, 
elects to perform it in an unlawful way, he cannot be heard to allege his own wrong. 
I quite accept that proposition, and it is not in the least in conflict with the one to 
which I have been referring, because in a case of the kind suggested the contract 
is not ab initio illegal. Where there is a contract for the sale of goods which may 
be used either for a lawful or for an unlawful purpose, and the vendor at the time 
of the sale knows that they are going to be used for the unlawful purpose, the rule 


Q 
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applicable is the same as that where the contract is ab initio unlawful. Langton 
v. Hughes (4) is an illustration of that class of ease. There a chemist sold drugs 
to a brewer knowing that they were going to be used by the brewer in making beer, 
which was prohibited by statute. I do not agree with what I understand to be 
the view of Row1art, J., because it does not seem to me that this contract could 
have been performed in a lawful manner. It is irrelevant that it might have been 
performed in a lawful manner if the defendant had had a licence. The question 
is whether, as the defendant had not a licence at the time when the contract was 
made, the contract is one which can be regarded as a lawful contract. In my 
opinion, it cannot. 

I wish to refer to Blorsome v. Williams (1), because I am not sure that I quite 
understand the language of Baytey, J. If the action was for damages for breach 
‘ of contract, and if the contract was illegal, I do not understand the language of 
that learned judge; it seems to be at variance with the established rule of law. 
If, on the other hand, he was treating the case as one in which the plaintiff was 
seeking to recover back his money on the assumption that the contract was a void 
contract, then it seems to me that what he said is quite intelligible, and no 
criticism need be directed to it. I rather gather from the last words of his judg- 
ment that this latter must have been what was in his mind: 


“If the contract be void as falling within the statute, then the plaintiff, 
who is not a particeps criminis, may recover back his money, because it was 
paid on a consideration which has failed.” 


In this view of the case the suggestion by McCarpm, J., in Brightman v. Tate (2), 
that there is some qualification admissible to the established rule of law that the 
court will never lend its aid to the enforcement of a contract which is ab initio 
illegal, has no foundation. For these reasons, in my opinion the appeal must be 
allowed, and judgment entered for the buyer. I say nothing as to whether the 
seller may have a remedy in some other form of action against the buyer who is 
alleged to have deceived him by making a deliberately false statement. That does 
not arise in the present proceedings. 


SCRUTTON, L.J.—As we are differing from the learned judge below I will 
express my opinion shortly in my own words. I should like to say at once that we 
are not dealing here with the commercial or business merits of the seller or of the 
buyer. If we were, there is obviously a great deal to be said for the commercial 
and business merits of the seller, and nothing whatever for those of the buyer. 
We are simply dealing with the legal position of the parties. 

For public purposes and public reasons an Order was made by the Food Con- 
troller under the Defence of the Realm Regulations, which, in my view, absolutely 
prohibited the sale of any one of the specified articles within the United Kingdom 
to a person who had no licence to buy it. That is what happened in this case. 
The seller, who had a licence to sell, sold linseed oil to the buyer, who had no 
licence to purchase. It is clear that an offence under the Order was committed ; 
an act prohibited by the Order had been done. There are cases where it has been 
discussed whether the word ‘‘knowingly’’ should be read into a statute, whether 
a person can be convicted of an offence against the statute who did not know that 
he was breaking it. It depends in each case upon the words of the statute. 
Where the prohibition is for public purposes as a general rule, unless there is the 
word ‘‘knowingly’’ or something to show that the offence can only be committed 
by a person who knows he is committing an offence, the person must take the risk. 
He must make such inquiries as will show him whether he is violating the prohibi- 
tion in the statute. In this case the provisions of cl. 3 of the Order seem to make 
it quite clear that he is required to get the information necessary to see whether 
he is violating the Order. 

There are many decisions upon mens rea. The nearest I have been able to find 
is R. v. Woodrow (5), which turned upon a statute which made it an offence for a 
dealer in tobacco to have in his possession a’ tobacco in which there should be found 
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on examination any other material. The person alleged to have infringed the 
statute purchased the adulterated tobacco of the manufacturer as genuine tobacco, 
and he honestly believed it was genuine. He was convicted, because the statute 
was passed for the protection of the public, and it was immaterial that he did not 
know that the tobacco was adulterated. He should have taken proper steps to see 
that it was not adulterated. If this contract is prohibited by what is equivalent 
to a statute, the fact that the person who entered into the contract honestly 
believed that he was not breaking the statute, because he was told by the other 
party that he had a licence, is no defence. I think the law is laid down in Cope v. 
Rowlands (6), where Parke, B., delivering the judgment of the court, said 
(2 M. & W. at p. 157): 


“It is perfectly settled, that where the contract which the plaintiff seeks to 
enforce, be it express or implied, is expressly or by implication forbidden by the 
common or statute law, no court will lend its assistance to give it effect. It 
is equally clear that a contract is void if prohibited by a statute, though the 
statute inflicts a penalty only, because such a penalty implies a prohibition : 
Lorp Hott, Bartlett v. Vinor (8). And it may be safely laid down, notwith- 
standing some dicta apparently to the contrary, that if the contract be 
rendered illegal, it can make no difference, in point of law, whether the statute 
which makes it so has in view the protection of the revenue, or any other 
object. The sole question is, whether the statute means to prohibit the 
contract?”’ 


If so, the court is bound not to render assistance in enforcing an illegal contract. 
As I understand, two reasons are given why the court should enforce this contract. 
First of all, it is said that the court will not listen to a person who says: ‘‘Protect 
me from my own illegality.’’ In my view, the court is bound, once it knows that 
the contract is illegal, itself to take the objection and to refuse to enforce the 
contract, whether its knowledge comes from the statement of the party who was 
guilty of the illegality, or whether its knowledge comes from outside sources. The 
court does not sit to enforce illegal contracts. There is no question of estoppel; 
it is for the protection of the public that the court refuses to enforce such a contract. 
The other point is that, where a contract can be performed either lawfully or 
unlawfully, and the defendant without the knowledge of the plaintiff elects to 
perform it unlawfully, he cannot plead its illegality. That, in my view, does not 
apply to a case where the contract sought to be enforced is altogether prohibited, 
and in this case to contract with a person who had no licence was altogether 
prohibited. It was not that the seller might lawfully contract with the buyer and 
chance his getting the licence before the seller delivered the goods. The contract 
was absolutely prohibited; and, in my view, if an act is prohibited by statute for 
the public benefit, the court must enforce the prohibition, even though the person 
breaking the law relies upon his own illegality. I say nothing about the cases to 
which Parke, B., refers in Cope v. Rowlands (6), where the statutory prohibition 
is for the benefit of a particular person, and not for the benefit of the public. It 
may be that different rules would apply to such a case, but in this case it is clear 
that the prohibition is for the benefit of the public. The decision of Rowxart, J., 
seems to have been founded upon his view that there was no illegality on the 
seller’s part. For the reasons I have pointed out I think he misunderstood the 
Order. It was illegal for the seller to make this contract. The dictum of 
McCarpig, J., in Brightman v. Tate (2) ([1919] 1 K.B. at p. 472), founded on 
Bloxsome v. Williams (1), apparently lends support to the view of Rowzarr, J. 
In Bloxsome v. Williams (1) the defendant, a horse dealer, was prohibited from 
trading on Sunday, but there was nothing illegal in another person making a 
contract with a horse dealer, except that, if he knew that the person with whom 
he was dealing was a horse dealer and was guilty of breaking the law, he might be 
aiding and abetting him to break the law. But merely to make a contract with a 
horse dealer, without knowing he was a horse dealer, was not illegal. That was 
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pointed out by Bayzey, J., when he said: “It is not competent to the defendant 
to set up his own breach of the law,”’ and it appears to me to distinguish Blorsome 
v. Williams (1) from this case. Certainly I must not be taken as assenting to 
the dicta of McCarpre, J., which are based upon Blorsome v. Williams (1). ‘ 

Whether the seller has a remedy against the buyer who, on the finding of the 
umpire, has fraudulently deceived him, is a matter on which I express no opinion. 
This court is confined to an award made upon the contract, and on the contract it 
appears to me that the umpire answered the question, which he put to himself, 
wrongly, when he enforced a contract which was prohibited by statute for the 
public benefit. For these reasons I think that the judgment of Row.arr, J. 
should be reversed. 


ATKIN, L.J.—I agree. It is admitted that the Order of the Food Controller, 
made under the Defence of the Realm Regulations, has the effect of a statute, and 
the contention is that by that Order the contract in this case was prohibited. 
When the court has to deal with the question whether a particular contract or 
class of contract is prohibited by statute, it may find an express prohibition in the 
statute, or it may have to infer the prohibition from the fact that the statute 
imposes a penalty upon the person entering into that class of contract. In the 
latter case one has to examine very carefully the precise terms of the statute im- 
posing the penalty upon the individual. One may find that the statute imposes a 
penalty upon an individual, and yet does not prohibit the contract if it is made 
with a party who is innocent of the offence which is created by the statute. I 
prefer not to deal with the question of contracts forbidden by the common law as 
being contrary to public policy, because, despite the great authority of Parxe, B. 
(Cope v. Rowlands (6), 2 M. & W. at p. 157), I think a question might be raised 
whether it is right to say that those contracts are prohibited by the common law. 
The right view may be that the common law refuses to enforce them. I think a 
different set of circumstances may arise in respect of such contracts as those, but 
here it appears to be plain that this particular contract was expressly prohibited 
by the terms of the Order which imposed the necessity of a compliance with the 
licence. With great respect to Rowxarr, J., I think the underlying fallacy in his 
judgment is that he has not directed his attention to the terms of the licence or 
to the terms of the Order which says that no sale shall be made unless it complies 
with the terms of the licence. When one looks at the licence one finds an express 
prohibition against the seller selling to the buyer as the latter had not a licence. 
I do not think it is necessary to pursue the matter any further so far as the 
statutory prohibition is concerned. Whether the seller would be liable to a prosecu- 
tion does not appear to me to be necessarily the same point, and I desire to 
abstain from expressing an opinion upon it. All I desire to say is that I myself 
view with some trepidation any tendency to diminish the importance of the rule 
as to mens rea which has prevailed in respect of criminal charges. There are 
cases where, no doubt, upon construction the statute makes it plain that an offence 
is created without a criminal intention on the part of the person who is charged, 
but those cases, where the court is dealing with a question of crime, are to my 
mind in themselves anomalous; and I should hesitate to increase their number 
without being satisfied upon argument that this is one of them. 

The only other contention that I desire to refer to is that there is something 
in the nature of an estoppel in this case. It seems to me that, when once it is 
appreciated that this prohibition is imposed for the public benefit, and is obviously 
made with the intention that the persons who are left in control of these goods 
shall only be entitled to deal with them if they are licensed by the proper authority 
and if they act in accordance with the terms of that licence, it would reduce the 
legislation to an absurdity to say that, notwithstanding such a statutory prohibi- 
tion, if the seller is deceived into believing that his purchaser has a licence, he 
may then hand over the goods to that lying purchaser free from any restrictions 
whatever and leave him in control of the goods. The absurdity is made still 
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greater when one appreciates that, if two rogues ee ee ee 
another, apparently the legislation could be given the go-by ‘ ee a ie 
would be unrestricted dealings in these particular commodi per a aoe 
persons under contracts giving enforceable rights between a an oe 
cannot conceive that that can be the law, and I think that th e oe * re 
prohibition prevents that state of law arising. I agree with me! seep 
reference to Brightman v. Tate (2). If it is to be assumed, as was iy ec as 
that there was in that case an express statutory prohibition against en is - . 
the particular contract, the doubts expressed by McCarvig, J., are ra ounded. 
The result is that this appeal will be allowed. The umpire ought to have ike 
effect to the buyer’s contention, and ought not to have awarded any sum to be 
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paid by the buyer to the seller Appeal allowed. 


ici yma } : - Dunn. 
Solicitors: C. J. Smith & Hudson; Hays, Roughton & 
santas [Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


MENDIP RANGE (OWNERS) v. RADCLIFFE 


| House or Lorps (Viscount Haldane, Viscount Finlay, Lord Atkinson, Lord 
Wrenbury and Lord Phillimore, with Nautical Assessors), January 18, 
March 38, 1921] 
[Reported [1921] 1 A.C. 556; 90 L.J.P. 209; 124 L.T. 706; 
37 T.L.R. 474; 15 Asp.M.L.C. 242] 


Shipping—Collision—Ship not under command—Test—Actual condition of ship, 
not belief of captain—Duty of captain—Duty of ship seeing prescribed 
signals. 

By art. 4 of the Regulations for Preventing Collisions at Sea, 1910 (now 
Collision Regulations, 1948, r. 4): ‘““(a) A vessel which . . . is not under 
command shall . . . by day carry . . . where they can best be seen, two black 
balls or shapes.... (d) The. . . shapes required to be shown by this article 
are to be taken by other vessels as signals that the vessel showing them is not 
under command and therefore cannot get out of the WAY. . sae 

The test whether a vessel is ‘‘not under command” go as to justify her 
captain in hoisting the prescribed signals is (Lorp Arxiyson dubitante) 
whether in fact she is out of command and not whether her captain bona fide 
and reasonably believes that she is out of command. Such a belief may affect 
the question of the blame to be attributed to his actions, but it has no bearing 
on the question whether he took the proper course under art. 4. If the 
special signal is justified by the condition of the ship, the captain's control 
over her course having ceased to be effective, she is exempted from the duty 
of carrying out the provisions of the collision regulations as to ships on crossing 
courses, and the duty of the captain is no more than the common law duty of 
care in navigating his ship in the condition in which she is. If a vessel is in 
such a condition that she can only get out of the way of another after great 


and unusual delay she must be considered to be ‘‘not under command”’ for 
the purpose of art. 4, 
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Decision of the Court of Appeal, sub nom. H.M.S. Drake, [1919] P. 362, 
affirmed by a majority of the House. 


House of Lords—Jurisdiction—Review of finding of fact—Concurrent findings 
sat below—Findings must be clearly erroneous—Form of finding by 
judge. 

The House of Lords will not review a finding of fact which has been con- 
curred in by both courts below unless that finding is clearly erroneous. In 
deciding whether or not there has been agreement between the lower courts 
it is not necessary that the decision of a judge in one of those courts should 
be couched in any particular form of words. It is sufficient if he uses 
language which clearly conveys that he decides an issue of fact one way or 
the other. A judge finds on an issue of fact if he clearly expresses his con- 
currence with the decision of another judge on that issue. 

Notes. Considered: The Albion’, Thomas Stone Shipping, Ltd. v. The Admir- 

alty, [1953] 1 All E.R. 978. Referred to: Re A Solicitor, [1945] 1 All E.R. 445. 

As to art. 4 of the regulations of 1910, see 30 Hatspury’s Laws (2nd Edn.) 

691-693, and as to the jurisdiction of the House of Lords on questions of fact, see 

ibid. (8rd Edn.), vol. 9, p. 8363. For cases see 41 Dicrst 718, 719, and 36 Dicrsr 

(Repl.) 873, 374. 

Cases referred to: 

(1) P. Caland and Freight (Owners) v. Glamorgan Steamship Co., The P. Caland, 
[1893] A.C. 207; 62 L.J.P. 41; 68 L.T. 469; 9 T.L.R. 309; 7 Asp.M.L.C. 
317; 1 R. 1388, H.L.; 41 Digest 718, 5551. 

(2) The Beryl (1884), 9 P.D. 137; 58 L.J.P. 75; 51 L.T. 554; 33 W.R. 191; 
5 Asp.M.L.C. 321, C.A.; 41 Digest 742, 5941. 

(3) Lebanon (Owners) v. Ceto (Owners), The Ceto (1889), 14 App. Cas. 670; 62 
L.T. 1; 6 Asp.M.L.C. 479, H.L.; 41 Digest 733, 5757. 

(4) Baker v. Theodore H. Rand (Owners), The Theodore H. Rand (1887), 12 
App. Cas. 247; 56 L.J.P. 65; 56 L.T. 848; 85 W.R. 781; 6 Asp.M.L.C. 
122, H.L.; 41 Digest 707, 5415. 


Also referred to in argument : 
The Hawthornbank, [1904] P. 120; 73 L.J.P. 18; 90 L.T. 298; 9 Asp.M.L.C. 
535; 41 Digest 736, 5820. 

Appeal by the plaintiffs in a collision action from an order of the Court of Appeal, 
reported [1919] P. 362, which affirmed a judgment of Rocug, J. 

The plaintiffs were the owners of the steamship Mendip Range, and the defen- 
dant was Captain Stephen H. Radcliffe, R.N., commanding H.M.S. Drake. The 
two vessels were in collision at about 11 a.m. on Oct. 2, 1917, near Rathlin Island. 
On that morning the Drake had been torpedoed and seriously damaged, and she 
was making for a place of safety. The case for the plaintiffs was that the Mendip 
Range was in Rathlin Sound, on a course of S.E. ¢ E. magnetic, making about 
ten knots, when the Drake was observed about three miles away and three 
points on the port bow of the Mendip Range, in the company of some destroyers 
and enveloped in smoke-clouds, steering south-west, and that shortly afterwards 
she exhibited two discs, indicating that she was not under command. When the 
vessels were about a mile distant the helm of the Mendip Range was starboarded 
and two short blasts sounded; and, while she was going off under starboard helm, 
the Drake, being then on the starboard bow of the Mendip Range, was seen turning 
to starboard. As it had become impossible to clear by porting the Mendip Range, 
her helm was put hard-a-starboard, her engines full speed astern, and three short 
blasts were sounded. The Drake, however, continued to turn to starboard, struck 
with her ram the starboard side of the Mendip Range, and rendered it necessary 
for the Mendip Range to be beached. The plaintiffs alleged that the defendant 
and those on board the Drake (inter alia) failed to keep their course and speed, 
improperly exhibited the ‘‘not under command” signals, and ported her MSN 
- allowed her head to go to starboard after displaying those signals. The case for 
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the defence was that the Drake was south-east of Rathlin Island after being 
torpedoed, and was heading southward in a disabled and damaged condition, 
with a heavy list to starboard. She was then making about five or six knots, 
and swinging under a port helm with the object of rounding Rue Point and reach- 
ing, if possible, Church Bay. The Mendip Range, one of the Drake's convoy 
before she was torpedoed, was seen about three or four miles distant, and about 
six points on the starboard bow. The Drake then exhibited two black discs to 
show that she was not under command, and kept her helm a-port, and, her whistle 
having been damaged in the explosion, sounded a short blast on the foghorn. The 
Mendip Range, when crossing ahead of the Drake, altered her course to port, and, 
although the Drake signalled by flags and waved to her to keep clear, the engines 
were stopped and put full speed astern, and the helm put amidships, the Mendip 
Range came on with considerable speed under starboard helm, re-crossing the bows 
of the Drake from port to starboard, and with her starboard side struck the stem 
of the Drake. It was alleged by the defendant that those on board the Mendip 
Range were negligent in (inter alia) starboarding and not keeping clear of the 
Drake. Rocur, J., found that neither ship was to blame for the collision, with 
the result that he gave judgment for the defendant, each party to bear their own 
costs. The plaintiffs’ appeal to the Court of Appeal was dismissed on the ground 
that the evidence established that the case was one of inevitable accident, and that 
the judgment of Rocue, J., was therefore right. The plaintiffs appealed to the 
House of Lords. 
By the Regulations for Preventing Collisions at Sea, 1910, provide: 

“Article 4. (a) A vessel which from any accident is not under command 
shall carry [lights] . . . and shall by day carry in a vertical line one over the 
other, not less than 6 ft. apart, where they can best be seen, two black balls 
or shapes each 2 ft. in diameter ... (d) The lights and shapes required to 
be shown by this article are to be taken by other vessels as signals that the 
vessel showing them is not under command and therefore cannot get out of 
the way... . Article 21. Where by any of these rules one of two vessels is 
to keep out of the way, the other shall keep her course and speed.”’ 


[See now Collision Regulations, 1948, r. 4a (in which ‘‘from any accident’’ is 
omitted) and r. 4 (e) (f), and r. 21, in terms similar to those of art. 21]. 


Laing, K.C., and Lewis Noad for the appellants. 
Butler Aspinall, K.C., and Dunlop, K.C., for the respondent. 


The House took time for consideration. 


Mar 3. The following opinions were read. 


VISCOUNT HALDANE.—tThe evidence in this case shows that the Drake, the 
cruiser commanded by the respondent, came round the northern side of Rathlin 
Island, and was compelled, as the result of the damage done by the torpedo which 
struck her, to abandon her original intention to try to proceed on a south-east 
course to Belfast. It was finally determined to take her round the island at its 
southern point, and to bring her to anchor in shoal water in Church Bay, on the 
west side of the island. This the cruiser endeavoured to do, first turning round 
east or south-east of the island, under starboard helm, so as to get into contin: 
and thereafter being navigated under port helm. Her condition was bad. Two 
of her boiler rooms were out of action and full of water, and her speed had been 
reduced by a half. The steam steering gear had been carried away, as had been 
also the telephonic communication to the hand steering gear, which was in the 
after-part of the ship, below the water line. The steering orders from the bridge 
had consequently to be given by transmission through a row of men probably 
about twelve, and the management of the helm was, therefore, slow and ineffeative 
She had also a list to starboard, and was not under anything approaching to 
normal effective control, but had a tendency to yaw. The captain seems to have 
decided that he must somehow get her round the southern point of the island, 
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which is known as Rue Point. Her syren or whistle had been rendered useless by 
the explosion. She was kept under port helm as soon as she was got into position, 
and she continued to be so kept, the helm being about 20 degrees to port. She 
was thus approaching Rue Point slowly, at a speed of about seven knots. As she 
was so approaching the point she exhibited two black shapes, to indicate that 
she was not under control or command, and these were seen by those on board the 
Mendip Range, which was approaching to near Rue Point from the other side of 
the island. At this time the Mendip Range was about three miles distant from the 
Drake. This was on Oct. 2, 1917. In the end a collision took place between the 
two ships somewhere between 10.25 and eleven in the forenoon of that day. 
The Mendip Range was directing her course so as to pass between Rue Point and 
the mainland of Ireland, which was about two miles off. The scene of the collision 
was somewhere midway between the island and the mainland, possibly nearer to 
the former. The Mendip Range, which had been among a group of vessels which 
the Drake had convoyed until they were near Rathlin Island, was proceeding west- 
wards at a speed of about ten knots. It was prudent for her to go at this speed 
because there was reason to suppose that more German submarines might be in the 
vicinity. The courses of the Drake and the Mendip Range were in the first 
instance respectively roughly south-west and south-east. The collision took place 
at about right angles, the ram of the Drake striking the starboard side of the other 
vessel. By this time the Drake was veering in her direction to a little north of 
north-west, and the Mendip Range to about north-east. 

The action was brought by the appellants as owners of the Mendip Range, 
against the respondent as officer in charge of H.M.S. Drake, for damages caused 
by his negligent navigation. The defence was no negligence on his part, but negli- 
gence on the part of those on board the Mendip Range. The trial judge (Rocug, J.) 
held that there was no negligence in the navigation of either ship, so that neither 
was to blame. The Court of Appeal took the same view. There was no counter- 
claim, for an obvious reason. The captain of the Drake, who could only be sued 
personally [see now Crown Proceedings Act, 1947: 6 Hatssury’s Sratures (2nd 
Edn.) 46], had suffered no damage individually. There could, therefore, be no 
cross-appeal as to the finding of Rocur, J., that the Mendip Range was not to 
blame. Having regard to the form of the proceedings and of the judgment, I do 
not think that this causes any difficulty. The only point which the respondent 
has to establish is that he was not to blame, and he is not estopped, in my opinion, 
from raising any argument which is relevant to this point, even though it may 
involve some reproach to those on board the other ship. However, no such 
question, in the view which I take, arises. 

It must be assumed that those on board the Mendip Range, having seen the 
special signal, knew that the Drake was not under control or command, and that 
an obligation, therefore, rested on themselves to keep out of her way. I think that 
if the special signal was justified by the condition of the Drake, it exempted her 
captain from the duty of carrying out the provisions of the collision regulations 
as to ships on crossing courses. That the facts warranted the giving of the signal 
I entertain no doubt. The state of the steering gear and of the shattered cruiser 
generally was such that the captain was warranted in thinking that he could at 
least do little more than get round the Point before she was in danger of founder- 
ing. His control over her course had ceased to be effective. I think that, as a 
consequence, his duty was no more than the common law duty of care in navigating 
his ship in the condition in which she was. 

The case made against the Drake was that the master of the Mendip Range 
observed her to be so heading that it was not safe to attempt to pass across her 
bows, and that in order to pass astern of her he starboarded his helm. It is said 
that after he had so starboarded for an appreciable time, two or three minutes, 
the Drake suddenly ported her helm, with the result that she rammed the other 
ship. Both of the courts below have found the facts differently from this. The 
view they took was that the Drake had been, since the time when she was first 
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sighted, continuously under a port rans plane Poke 5? na entree cei 
steer only imperfectly, and s 

Seige an Her ao was, by keeping a port helm, to manage pst 
round the Point to the bay, taking care, as she could not deflect we meena pet 
ing very slowly, and might yaw, not to approach too closely ty : a “et ie 
is, in short, that such as her course was, 1t was one already a °p ed w 2 re 
first sighted by the Mendip Range, and that from this course she as = : o 
Rocue, J., found that she did not, after the Mendip Range had commi s “s - 
in the final minutes to a starboard helm, herself turn her helm to port. pee 
direction altered at all at the last moment, and this is not clear, it was not = “ 
result of a change of helm, but would, if it happened, be due to uncontro : e 
yawing. This is a concurrent finding, and even if I felt myself free to dissent i 
it, there is nothing in the evidence which inclines me to do so. I think furt er 
that the fact so found is a cardinal one, which disposes of the real foundation of 
the argument of the appellants. Those on board the Mendip Range may have been 
justified in taking the steps they did just before the collision, although they did 
not succeed in averting the collision. But those on board the Drake were not 
shown to have been in any way to blame. I am, therefore, of opinion that the 
appeal fails. 


VISCOUNT FINLAY.—In this case a collision took place on Oct. 2, 1917, in 
Rathlin Sound, between the steamship Mendip Range and H.M.S. Drake. An 
action was brought by the owners of the Mendip Range to recover damages on 
the allegation that the collision was caused by the negligence of those in charge of 
the Drake, the commanding officer being the nominal defendant. The defendant 
denied negligence on the part of the Drake, and pleaded that the collision was 
caused solely by the negligence of those on board the Mendip Range. The case 
was tried before Rocug, J., with the Elder Brethren, and it was found by him that 
there was no negligence in the navigation of either of the vessels. His decision 
was affirmed in the Court of Appeal. The present appeal is brought by the owners 
of the Mendip Range to have it decided that the collision was caused by negligence 
in the navigation of the Drake. There was no appeal against the decision that 
the Mendip Range was not to blame. Counsel for the respondent, while sub- 
mitting that he was at liberty to attack for the purposes of this appeal the finding 
that there was no negligence in the navigation of the Mendip Range, disclaimed 
doing so. 

The collision took place at a point distant from half a mile to a mile in a southerly 
direction from Rue Point in Rathlin, an island off the north-east coast of Ireland. 
The Mendip Range was bound for Glasgow from Philadelphia, and was on a course 
of S.E. ? E. magnetic, making about ten knots, when she sighted the Drake 
distant about three miles on the port bow, and with her starboard side open to the 
Mendip Range. In this position it would ordinarily have been the duty of the 
Drake to keep out of the way, and the duty of the Mendip Range to keep her course 
(arts. 19 and 21 of the Regulations for Preventing Collisions at Sea: see now 
Collision Regulations, 1948, rr. 19, 21), but the Drake, after sighting the Mendip 
Range, displayed two black balls or shapes, which, under art. 4 of these regulations 
[r. 4 of 1948], are required to be carried by a vessel which from any accident is 
not under command. The Drake was a cruiser of 14,000 tons displacement and 
about 500 ft. in length, and, together with some destroyers, had been escorting a 
convoy of vessels proceeding eastward by the north side of Rathlin Island. About 
9 a.m. on Oct. 2 she was torpedoed about five miles westward of Altacarry Head. 
The damage done by the torpedo was very considerable. The Drake took a list to 
starboard, the steam-steering gear was put out of action and the telephonic com- 
munication was broken, so that the vessel had to be steered by means of a hand 
wheel, which could be worked only with great slowness and with the help of twelve 
men, while the orders had to be transmitted through a number of other men 
stationed at intervals between the bridge and the hand wheel. It was contended 
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for the Drake that she was ‘‘not under command” within the meaning of art. 4, 
and bound to hoist the black balls, and that it was, therefore, the duty of the 
Mendip Range to keep out of her way. After being torpedoed, Captain Radcliffe, 
who was in command of the Drake, determined to take her to Belfast, and she 
proceeded on her course for Belfast in a south-east direction from Altacarry Head. 
But on the report of the engineer commander that the vessel could not hold out so 
far as Belfast, Captain Radcliffe determined to take her round Rue Point into 
Church Bay. For some unexplained reason (possibly on account of the suspected 
presence of hostile submarines) the captain brought the vessel round to her new 
course, not by porting but by starboarding and coming round the greater part of a 
circle, an operation which is said to have taken forty minutes. When this turning 
was completed and the vessel was steadied on her new course she is stated to have 
been at a point three miles distant from Altacarry Head in a south-east direction. 
She proceeded for some time on her new course and afterwards ported for the 
purpose of rounding Rue Point and so getting into Church Bay. The Mendip 
fiange and the Drake sighted one another at a distance of some three miles. The 
preliminary act, on behalf of the Mendip Range, stated the distance of the other 
vessel when first seen as about three miles and the bearing as about three points 
on the port bow, while the act on behalf of the Drake put the Mendip Range at 
about three or four miles distant and about six points on the starboard bow. These 
statements may be taken as approximately correct. The Mendip Range was 
making about ten knots, and the Drake about seven. The Mendip Range star- 
boarded, intending to pass under the stern of the Drake, sounding two short blasts, 
but the Drake came round under the port helm with the result that the two vessels 
converged, the ram of the Drake striking the starboard side of the Mendip Range. 
The evidence for the Mendip Range was that the Drake suddenly ported, thereby 
bringing about the catastrophe. On behalf of the Drake, it was contended that 
there had been no such sudden porting, and it was asserted that the Drake had 
been for some considerable time under the port helm, and had been gradually 
coming round. 

It is admitted that the Mendip Range was not to blame for starboarding, as 
those on board of her might not have been able at the distance to see that the 
Drake was then coming round under the port helm. The question of the naviga- 
tion of the Drake is, to my mind, a very difficult one. According to the oral 
evidence from the Mendip Range, which is strongly corroborated by the photo- 
graphs taken at the time of the collision by the young man Potts on board the 
Mendip Range, the Drake came suddenly round under the port helm directly before 
the collision. Rocur, J., found that the order for port helm action was given on 
board the Drake before there was any alteration on board the Mendip Range, by 
which I understand the learned judge to mean before the Mendip Range had come 
round under her starboard helm. He adds that he is satisfied that port helm action 
was taken, not for the Mendip Range, ‘‘but for the general purposes of the Drake 
in directing her course to the beach where she desired to anchor in shoal water.”’ 
Rocue, J., stated his conclusion as follows: 


‘In these circumstances, I am unable to find the Drake guilty of negligence 
because she took that action, she thinking that the Mendip Range, having 
regard to the ‘not under command’ signal, would shape to pass and would be 
able to pass clear of her on her port side and to the southward of her, and I do 
not find the course taken, not for the Mendip Range, but for the general 
purposes of the Drake, a negligent or improper course.”’ 


Earlier in his judgment the learned judge described the situation thus : 


‘“‘Therefore it is obvious that a good deal, and, as I find, the greater part of 
the alteration of the Drake occurred at quite a late stage, as I am advised 
that it is a nautical probability, and I find, as a fact, that although the action 
of the Drake under port helm was taken before the Mendip Range herself 
altered under starboard helm its effect was not such as to become apparent to 
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those on board the Mendip Range; that the Mendip Range thereupon star- A 

boarded, and the port helm of the Drake was adhered to, and that the one 

vessel so starboarding, and the other vessel so ‘porting, the collision was 

brought about in the manner previously described. . 

The finding of Rocur, J., acquitting the Drake of negligence was affirmed in the 
Court of Appeal. Bankes, L.J., after referring to the terms of the judgment given 


in the court below, says: . 
“T think the general conclusion which I draw from the Jearned judge's 
judgment is that he did intend to decide, and did decide, this very material 
question whether the Drake took port helm action after the Mendip Range had 
starboarded; he intended to decide that in favour of the Drake. It is sug- 
gested, no doubt, that the action of the Drake under her port helm was more OG 
marked; she turned more rapidly, or she moved more rapidly under her port 
helm at the last than she had done at an earlier stage, in the time during 
which she had been in sight of the Mendip Range, but I do not think that he 
intended to find, and personally I do not think he would have been justified 
in finding, that there was an alteration of helm in the sense that anyone in 
charge of the Drake gave any fresh helm orders. That is the conclusion at D 
which I have arrived upon this evidence, and, in my opinion, the view taken 
by the learned judge, as I understand his view, as expressed by him, was 
right, and I think that the Mendip Range cannot be charged in this case with 
having in-any way contributed to the accident, and I think those in charge 
of the Drake were not negligent and were not to blame. The case is one in 
so far as she is concerned of inevitable accident. I think the judgment of the E 
learned judge below was right.”’ 


The judgment of Scrurron, L.J., is devoted chiefly to the examination of the 
question whether the Drake was justified in hoisting the ‘‘not under command” 
signal, and I think the only passage in his judgment which is relevant to the point 
which I am now considering is the following : 


‘The judge has found that the Drake, before the Mendip Range altered her FF 
course, and when the Drake hoisted her two black balls, had an order for port 
helm, an action not taken for the Mendip Range, but for the general purposes 
of the Drake in directing her course to the beach where she desired to anchor 
in shallow water. That is to say, being injured, she was taking the course 
necessary to save herself from injury. That, in my view, was a perfectly 
proper course for the ship to take even though she had hoisted two black balls, @G@ 
to try and save herself, even though her means of saving herself were un- 
reliable, and it was under those circumstances the exact course she should 
pursue when she tried to save herself in that way. Now, so far as one can see, 
the evidence amply justifies that finding of the judge. If one looks at the 
chart, and sees where the Drake was torpedoed and the course she was propos- 
ing to make round, out of the Altacarry Head and Rue Point, one looks at H 
the course of the Mendip Range heading towards Fair Head and sees the place 
where the Mendip Range must have been when she saw the Drake clear of 
Rue Point about three miles off, it seems to me an irresistible conclusion 
that the Drake seen at this place and being known to be going to Church Bay, 
must have been then under port helm. It was the only thing she could be 
doing reasonably to carry out her very proper plan of getting into Church Bay I 
to try and save herself. If so, it is not a case where the Drake has, after the 
Mendip Range has committed herself to a course of action, taken an unneces- 
sary course which led to the collision. The Drake is carrying out the course 
necessary to save herself, and the Mendip Range has misunderstood ae 
Sot to bane, bt ao noee Beaman the Mendip Rang 
entitled to hoist the ies bhebian ae = ee i ae 
entitled to continue the ne ere ‘iene ra ae ae = 
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acted in the way she did, to save herself. She was unable, not through negli- 
gence, to avoid the collision, but because there was no step that she could 
have properly taken in the short time that elapsed between the two periods, 
each observing what the other was doing."’ 


The third member of the Court of Appeal, Eve, J., said that he was not prepared 
to say that he would have come to the same conclusion as the trial judge, but 
that, whatever his own leaning, the learned judge's decision was as likely to be 
right as a finding the other way. 

It, therefore, appears that in deciding this part of the case the decision of 
Rocue, J., and that of the Court of Appeal amount to concurrent findings upon a 
question of fact substantially on the same grounds. Our nautical assessors take 
strongly the view that the Drake was in no way to blame. This is, of course, a 
most important factor in our consideration of a question of navigation. I should, 
however, add that I think that this opinion was to some extent influenced by the 
view of the assessors that the Mendip Range ought to have been found to blame 
for starboarding. The question whether the Drake was guilty of negligence lead- 
ing to the collision is, to my mind, one of extreme difficulty. It does not, how- 
ever, come before us as if we were a court of first instance. We have to deal with 
the concurrent findings by Rocus, J., and the Court of Appeal on a matter of fact. 
I do not think that the facts are clear enough to justify us in disregarding the 
advice of our nautical assessors and setting aside the concurrent judgments of two 
courts which had, each of them, the assistance of nautical assessors. In my 
opinion, therefore, the appeal against the acquittal of the Drake for negligence 
in navigation should fail. 


E There remains for consideration the question whether the Drake was justified in 


H 


hoisting the signal that she was ‘‘not under command.’’ Regulation 4 of the 
regulations of 1910 [now 1948] is as follows: 
“*(a) A vessel which from any accident is not under command . . . shall by 


day carry in a vertical line one over the other, not less than 6 ft. apart, where 
they can best be seen, two black balls or shapes, each 2 ft. in diameter. . 
(d) The . . . shapes required to be shown by this article are to be taken by 
other vessels as signals that the vessel showing them is not under command 
and cannot therefore get out of the way.” 
It was contended for the Mendip Range that the Drake was in fact under com- 
mand and that the signal of the two shapes was therefore improper and misleading. 
Article 4 requires that a vessel which from any accident is not under command 
shall exhibit the signal. The test is the condition of the vessel in point of fact. 
Is she or is she not under command? ‘Two views have been taken of the construc- 
tion of the article on this point. They are stated by Lorp Herscuetn in The 
P. Caland (1) as follows ([1893] A.C. at pp. 212-13): 
“In the Court of Appeal the Master of the Rolls expressed himself as follows : 
‘Now looking at the words of the statute, at the first part of the clause, 
which speaks of her not being under command, and the second part her not 
being under command so that she cannot keep out of the way—taking those 
two together, it seems to me that the real construction of the rules is that 
she must, through some accident, be in such a position that she is not under 
command in this sense, that she could not keep out of the way of another 
vessel coming near her. But if she can be steered, and can be stopped, and 
can go ahead—which is necessary in order that she may be steered—then 
she is under command, and the apprehension of her being likely (however 
well founded) to be in a few moments out of command does not show that 
she is out of command at the moment spoken of.’ 
And the other learned judges concurred in this view. I cannot but think that 
this construction is somewhat too narrow. Suppose the vessel, though having 
steerage way on her and capable of being steered to port or starboard, yet, 
owing to some disablement, answered her helm but very slowly, so that if an 
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oceasion for doing so should arise she could not get out of the way of another 
vessel in the manner which such vessel would have reason to anticipate. And 
suppose, though she can stop and reverse, she can only do so after great and 
unusual delay. I am not satisfied that in either of these cases she might not 
be properly described as not under command, and not able to keep out of the 
way of other vessels. It is not necessary to dwell upon the point, as it has no 
application to the present case, but I wish to guard against being supposed to 
assent to so narrow a construction as appears to me to have been adopted 
by the court below.”’ 


It was not necessary for Lorp Herscnett in that case to decide this question of 
construction, but he clearly indicated the inclination of his opinion. It is now 
necessary that we should decide the point, as on the construction depends the 
answer to the question whether the Drake was ‘‘not under command.”’ I think 
that the view indicated by Lorp Herscuett in the passage which I have quoted 
is correct. If a vessel is in such a condition owing to an accident that she can 
only get out of the way of another after great and unusual delay I think she must 
be considered as ‘‘not under command”’ for the purpose of art. 4. She is not able 
to behave as those on board other vessels meeting her would reasonably expect. 
Both courts below, with the assistance of their nautical assessors, arrived at the 
conclusion that the Drake was in such a condition. We have consulted our own 
nautical assessors on the point and they take the same view, and entertain no 
doubt whatever that this vessel was in such a state that the signal ought to have 
been hoisted. The construction of the rule is, of course, not for the assessors but 
for the House. But when that construction has been ascertained the question 
whether on the facts the disability which the accident entailed on the vessel was 
such as to put her out of command is one of fact; in most cases it is largely a 
matter of degree. In my opinion, the Drake was not under command within the 
meaning of art. 4 and the signal was properly hoisted. 

It was also argued on behalf of the Drake that, whether she was in fact out of 
command or not, those in control of her in good faith and on reasonable grounds 
believed that she was, and that this justified the hoisting of the signal. Reference 
was made in support of this contention of the respondent to what was said by 
Lorp Bowen in The Beryl (2) ([1884] 9 P.D. at p. 144) in considering the effect 
of the old art. 18 (now art. 23) as to the duty, ‘‘if necessary,’’ to stop and reverse. 
Lorp Bowen said it might be a matter for consideration whether ‘‘if necessary”’ 
meant if it is actually necessary or only if the captain should reasonably think the 
necessity had arisen, and in the subsequent case of The Ceto (3) (14 App. Cas. at 
pp. 693-4) Lorp Herscuetn said with reference to this article that he agreed 


‘that the necessity must not be such as to become manifest only when all the 
facts are ascertained, but must be such as would be apparent to a seaman of 
ordinary skill and prudence with the knowledge he possesses at the time.”’ 


The doctrine so laid down by Lorp Herscuety appears to me not relevant to the 
construction of art. 4. It is quite reasonable to construe a direction to stop and 
reverse if necessary as having reference to the facts as apparent at the time, and 
it would be unreasonable to hold the captain in fault because it appears by the 
light of facts afterwards ascertained that another course would have been better. 
But such considerations are not applicable to an article which prescribes that if 
the vessel is not under command a certain signal shall be hoisted. The question 
is of the condition of the vessel in point of fact and if she is out of control the 
signal is to be hoisted. Those in control of the vessel are in the best position for 
knowing whether she is under command or not. If they come to a wrong con- 
clusion on the question of fact the action taken thereon is not justified. That 


they acted bona fide and on reasonable grounds may affect the question of blame 


to be attributed to their action or i . : : 
ac Diy T . . 
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art. 4 the proper course was taken. The i 
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A inter se depend on the language of the article coupled with the facts as they exist. 


C 


I 


It is a question not whether there was negligence, but whether the signal was 
required by the article. In the present case, indeed, this point of the respondent's 
is not very intelligible. All the facts as to the condition of the Drake were per- 
fectly well known to those on board of her. The real charge made against her by the 
Mendip Range was that she acted in hoisting the signal ‘‘not under command” on 
the view of the meaning of the article taken by Lorp Herscuett and not on the 
narrower view of its effect which had been adopted in The Ceto (3) by the Court 
of Appeal. If a rule has been misconstrued, it is immaterial to inquire whether 
there was good faith or reasonable ground for the misconstruction. In fact, the 
article was rightly construed by the captain of the Drake. In my opinion, this 
appeal should be dismissed with costs. 


LORD ATKINSON.—During the course of the argument in this case, three 
questions have emerged for decision by your Lordships. First, whether the ship- 
of-war, the Drake, from the time she was torpedoed up to the time of her collision 
with the Mendip Range, was, by reason of an accident, out of control within the 
meaning of art. 4 of the Regulations for Preventing Collisions at Sea; secondly, 
whether the respondent was guilty of negligence in hoisting on his ship the signals 
prescribed by that article as soon as he had sighted the Mendip Range; and thirdly, 
whether the respondent was guilty of negligence in rapidly turning his ship to 
starboard while the Mendip Range was acting under her starboard helm, so as to 
make it impossible for the Mendip Range to clear her. Each of these questions is 
a question of fact. It is, in my opinion, absolutely clear that there was abundant 
evidence given before the learned judge, Rocue, J., who tried the case, to justify 
his finding in favour of the respondent on each of the issues of fact thus raised. 
The second and third questions may readily, for all practical purposes, be con- 
densed into one, namely, did the respondent on this occasion navigate and manage 
his ship, even if not under command, in such a faulty, unseamanlike, and improper 
manner as amounted under the then existing circumstances to the negligent 
management and navigation of her. Counsel for the appellants urged in reply, if 
not before, that there were not concurrent findings in the courts below on each of 
these three questions of fact. It is not necessary that the decision of a judge on 
any question of fact should be couched in any particular form of words. It appears 
to me to be quite enough if he uses language which clearly conveys the meaning 
that he decides the question one way or the other; and, in my view, a judge 





G equally finds upon an issue of fact if he clearly expresses his concurrence with the 


decision of another judge who has decided that issue. 
In his judgment Rocug, J., says: 


“IT am unable to find the person responsible for the navigation of the Drake 
guilty of negligence, because he has taken the view he did and has hoisted the 
two black balls. Therefore, I arrive at the negative conclusion that I am 
unable to find, and do not find, the captain of the Drake or the navigating 
officer guilty of negligence for hoisting the ‘not under command’ signals. 
Had I found that she was wrongly exhibiting the non-command signals I 
should have found that it contributed [to the collision he evidently means]. 
Mr. Aspinall argues that it did not, but I should have so found because I 
think it was the cause of the other vessel starboarding.”’ 


This last statement would appear to me to amount to a clear expression of opinion 
that the Drake was not under command. He then goes on to deal with what he 
calls the main charge against the Drake, 


‘namely, that she failed to keep her course and speed, that is to say, that 
she improperly ported her helm and allowed her head to go off to starboard. .. . 
In these circumstances I am unable to find the Drake guilty of negligence 
because she took that action, she thinking that the Mendip Range, having 
regard to the ‘not under command’ signal, would shape to pass, and would be 
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f her on her port side and to the southward of her, and I so 

a pee censteie not for the Mendip Range, but for the general purposes 

of the Drake, a negligent or improper course. . 
By the words, ‘‘general purposes of the Drake,’’ the learned De ee the Lage 
pose of the Drake to get into shoal water where she might anchor in safety. a 2 
in my mind clear that, by these passages from the judgment which I fk ci ee 
the learned judge conveyed, and meant to convey, that he intended to deci e, aD 
did then decide, each of the three questions of fact I have mentioned in favour of 
the respondent. It is next contended that Bankes, Tid .; did not express himself 
in such a way as to indicate that he concurred with Rocue, J., in the decisions on 
each of those questions of fact. I think that that contention is as unsustainable 
as the other. He says it appeared to him that there was amply sufficient evidence 
to justify a finding that the vessel was not under control; that he himself should 
so find. He then asked of his assessors the question whether, having regard to the 
injuries to the Drake, did they consider the hoisting of the out of command signals 
was justified?, and, he says, they answered ‘‘Yes,’’ and he entirely agreed with 
them, adding that it was unnecessary he should say anything more on the question 
raised by counsel for the appellants whether the vessel was or was not under 
control within the meaning of art. 4. He then adds: 


‘Counsel for the appellants seems to draw a distinction between the fact of 
whether she was not under command and whether those in charge of her were 
justified in considering that she was not under command, but, personally, 
I cannot see any real distinction. If this court, or any other court, were of 
opinion that the vessel was not in such a condition as to be properly described 
as not under command, they would not come to the conclusion that those on 
board were justified in considering that she was in that condition. The court 
comes to the conclusion as to whether the officers were justified upon the 
opinion that they themselves formed as to the actual condition of the vessel.’’ 


This passage makes it plain, I think, that the learned lord justice concurred with 
Rocue, J.’s findings on the first and second questions of fact. He then proceeds 
to deal with the third question of fact, and after criticising Rocur, J.’s words, 
says that he does not think that the learned judge intended to find that there was 
any alteration of the helm of the Drake in the sense that anyone in charge of the 
Drake gave port helm orders. Then he says that those in charge of the Drake 
were not negligent and were not to blame, that the case was one so far as the 
Drake was concerned of inevitable accident, and that he thought the judgment 
appealed from was right. It was not suggested even that Scrurron, L.J., did not 
come on these three questions to conclusions practically identical with those 
arrived at by Rocur, J. 

The case, therefore, is one in which there are concurrent findings on the three 
decisive questions of fact. The principle which should guide your Lordships in 


A 


dealing with such a case is laid down by Lorp Herscuet with his accustomed ]{ 


clearness and precision in The P. Caland (1) in these words ({1893] A.C. at 
p. 215): 
“T quite agree with what has been said in previous cases as to the impor- 
tance of not disturbing a finding of fact in which both the courts below have 


concurred. I think such a step ought only to be taken where it can be clearly 
demonstrated that the finding was erroneous. | 
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Lorp Watson concurred. I think the passage applies strongly to the present case. 
Even if I felt, which I certainly do not, that if I had been in the place of Rocur, J., 
or of that of the learned judges in the Court of Appeal I might have come to con- 
clusions different from those at which they arrived, I should, on these three ques- 
tions of fact, applying the principle so laid down by Lorp HerscHe., have felt 
myself bound not to concur in reversing the judgment appealed from. 

In The Ceto (3) Lorp Herscuein lays down another principle which, in my 
opinion, is particularly applicable to the present case. He said: 


“I quite agree with the Master of the Rolls that rigorous accuracy is not to 
be expected in the evidence of seamen in cases of this description [collision 
cases]. It would be a mistake to tie them down to the letter of their evidence, 
to the exact number of points that are mentioned, either in relation to the 
bearing of other vessels or to the alteration of their courses. I think one must 
deal with the matter broadly.”’ 


If that principle be applicable even where duty requires that such matters as those 
mentioned should be accurately ascertained, how much more forcibly must it 
apply where accuracy in respect of them is comparatively immaterial. For in- 
stance, how can it possibly affect this case whether the Drake turned Altacarry 
Head at a distance from it of three miles or five miles, or whether, when she 
completed her large circle and steadied momentarily, she steered a course of S. or 
S.E. or 8.S.E.? She was steered to turn Rue Point and seek for safety in shallow 
Church Bay, and care was taken by those in charge of her that, owing to her 
condition, she should not approach the shore of Rathlin Island too closely. The 
broad fact is that all her officers and others who were examined on her behalf 
swore that her helm was ordered to be put 20 degrees to port, and that she came 
slowly to starboard continuously. It is true that no person was examined to 
prove that this order was actually carried out, but these witnesses cannot be 
mistaken as to whether their ship was slowly turning to starboard as if on a port 
helm, all along from the time she had completed her large circle, steadied, and 
made for Church Bay up to the collision. That is an entirely different thing from 
fixing distances or bearings, or measuring time. If their evidence on this point be 
untrue, then they must be deliberately forswearing themselves. No judge who has 
considered this case has accepted this latter theory, and, speaking for myself, I do 
not accept it. Again, it was suggested that if the Drake was slowly coming to 
starboard during all the time deposed to, she must have gone aground on Rathlin 
Island or been much nearer to the coast of that island than the place of collision. 
The place of collision would appear to depend very much on the distance, eastward 
of this island, of the spot where the Drake finished her long circle. There was no 
object to be gained at the time by fixing the distance of that point from the shore 
with accuracy. Of course, once the Mendip Range was sighted the captain and crew 
of the Drake were bound to navigate their ship with such care, caution, and skill 
as was reasonable in the circumstances, despite terrors and apprehensions and 
anxieties which must have beset them in their perilous endeavour to reach a place 
of safety. The captain and crew of the Drake were, I have no doubt, like all their 
fellows in the Royal Navy, cool and courageous men, but they were, after all, 
human beings, and to most, if not all, human beings life is sweet, and it is, in my 
view, not only unjust to them but misleading to ignore the special circumstances 
in which they acted and treat them as having no perils to encounter, save those 
which attend in peaceful times ordinary navigation. Yet it appears to me that 
the argument for the appellants has proceeded very much upon these latter lines. 
Counsel for the appellants insisted very strenuously that a ship, to come within 
art. 4, must, in fact, be out of command and not merely out of command according 
to the opinion and bona fide belief of her captain, even though in forming that 
opinion and belief he should have made all reasonable inquiry and examination to 
ascertain the true condition of his ship, and brought to bear upon the facts so 
ascertained all the skill and knowledge of a fully competent seaman, so that his 
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+ndicial inquiry proved by the evidence of experts to have been erroneous, Fi . 
action, based on the assumption that it was not erroneous, would es y : 
held to be wrong and blameable notwithstanding that he acted on a belie 3 
opinion carefully formed and based on reasonable grounds. For instance, in the 
present case one of the matters upon which he based his opinion of his ship’s con- 
dition was that, as her bulkheads were leaking, they might under pressure give 
way, when his ship would sink or turn turtle, as she afterwards did. But nye 
ing to the argument, if the Drake reached Belfast and, on being examined in oe 
by the dock’s experts, they disagreed with the captain as to the dangerous an 
threatening condition of the bulkheads of his ship, he must be held in a court 
which tried the question and accepted the expert’s advice, to have acted wrongly 
in hoisting the prescribed signals. =. 

Again, I am not quite sure whether counsel contended that the captain s culpa- 
bility must be judged by the facts as they appeared to him at the time he acted 
or by some new facts subsequently disclosed. Some light may be indirectly thrown 
upon this latter point if not upon the preceding one by the provisions of art. 23 of 
these same regulations, and the judgment of this House in The Ceto (3). This 
art. 23 provides that 


‘‘Every steam vessel which is directed to keep out of the way of another 
vessel shall, on approaching that other, if necessary, slacken her speed, or 
stop, or reverse.”’ 


The regulation corresponds with the art. 18 of the regulation of 1884. A question 
was raised upon the construction of this latter article as to who was to be the 
judge of “‘the necessity of doing one or more of these things.’ In The Beryl (2) 
Bowen, L.J., said (9 P.D. at p. 144): 


“It may, however, be a matter of construction whether ‘if necessary’ is to 
be construed as meaning ‘if it is actually necessary,’ or only if the captain 
should reasonably think that a necessity has arisen, but even if we were to 
take the latter as the construction most favourable to the master of the Beryl, 
the answer of our assessors to the question put to them, which the Master of 
the Rolls has already referred to puts him clearly in the wrong and obliges us 
to hold that the Beryl was also to blame for the collision.”’ 

Fry, L.J., says (ibid. at p. 145): 


“It has been argued that the necessity is to be estimated by the event and 
not by the judgment of a seaman acting reasonably under the circumstances. 
It is not necessary to decide this point, for from the latter point of view the 
answer of our assessors shows that the captain of the Beryl broke the rule.”’ 


In Marspen on CoLtistons at Sra the decision of the House of Lords in The 


A 


Ceto (3) is treated as having decided this question, and held that the rule was to [ 


be construed as bearing the latter of these two me 


anings. Lorp Hanspury, in 
that case, said (14 App. Cas. at p. 678): 


, is whether two vessels approaching each other 
g that they were approaching each other, in a dense fog through 
which it was impossible to see lights or signals or any part of the vessels by 
either of them were not both to blame for not stopping and reversing until 
they had ascertained more distinctly their respective courses. I quite agree 
that the solution of that question must not depend on the state of facts after- 
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wards ascertained unless there was enough to tell both parties at the time 
what the condition of facts was.... Each of them was aware or ought to have 
been aware, that this approach did involve risk of collision, and the question 
is whether the facts were such in the knowledge of each that as prudent and 
reasonable persons those responsible for the navigation of the ship should have 
stopped and reversed.”’ 

Lorp Warsow said (ibid. at p- 685): 


‘Whether it was in a reasonable sense necessary for the master of the Ceto 
to stop and reverse her engines before the Lebanon hove in sight is a question 
not of law but of fact. His duty in that respect must depend not upon the 
result of the whole facts now disclosed in evidence, but upon his own observa- 
tion of the Lebanon fog signals, and the indications of the position and course 
of the Lebanon relatively to his own vessel, which those observations ought 
to have conveyed to a prudent seaman of ordinary skill.’ 


Lorp Herscuetu said (ibid. at p. 693) : 


‘The sole question is whether the Ceto should be held to blame in respect 
of having disobeyed the requirements of art. 18. ... This resolves itself into 
the further question whether under the circumstances, in a dense fog with 
the indications which the master of the (eto had of the position of the other 
vessel he ought, by the exercise of reasonable care and prudence, to have 
known that it was necessary to stop. For I agree that the necessity must not 
be such as to become manifest only when all the facts are ascertained, but 
must be such as would be apparent to a seaman of ordinary skill and prudence, 
with the knowledge which he possesses at the time.’’ 


In The Beryl, Brerr, M.R., said (9 P.D. at pp. 138, 139): 


‘But when you speak of rules which are to regulate the conduct of people, 
those rules can only apply to circumstances which must or ought to be known 
at the time. You cannot regulate the conduct of people by unknown circum- 
stances. When you instruct people you instruct them as to what they ought 
to do under circumstances which are or ought to be before them.” 


This statement of the law was approved by Lorp Herscuett in The Theodore 
H. Rand (4) (12 App. Cas. at p. 250). 

Having regard to this decision, I confess I have difficulty in seeing on what 
principle, if the captain of a ship injured by accident comes, after due and reason- 
able examination and inquiry, to the conclusion that the facts then by him 
ascertained constitute reasonable grounds for the belief and opinion that his ship 
is not under command, he would not be held justified for having hoisted the 
appointed signals, at all events if the court before which the question comes for 
decision concurs with him in thinking that the facts at the time so discovered do 
afford reasonable grounds for the opinion he has formed. Even though facts should 
subsequently be discovered which would show that the supposed facts upon which 
he forms his opinion were erroneous, it may well be that the captain’s protection is 
still wider than this and that in the circumstances mentioned he should be held 
justified in his action, although the court should hold that the facts known to him 
at the time he hoisted these signals did not in fact afford reasonable grounds for 
his act. It is not necessary to decide either of these questions in the present case, 
inasmuch as I not only think that the concurrent finding of the courts below on the 
three questions of fact I have already mentioned ought not to be disturbed, but in 
addition because I am of opinion that each and every one of these findings was 
right, I need hardly say that I thoroughly concur in the opinions expressed by 
Lorp HerscHett, and Lorp Warson in The P. Caland (1) as to the proper con- 
struction of art. 5 of the regulations. Too much reliance was, I think, placed by 
the appellants on the enlargements produced of two photographs taken by an 
apprentice on board the Mendip Range, named Potts, as proof of the charge made 
by the appellants that the Drake just before the collision rapidly turned to 
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starboard and made it impossible for the Mendip Range by porting to clear her. 
The sequence of the events stated by Captain Thacker was not accepted by any of 
the learned judges who dealt with the case. The suggestion that this turning move- 
ment was made deliberately by the Drake was rejected by all of them. Had it 
been made deliberately by order it would not only have been wrong and reckless, 
but, in my view, almost insane in character on the part of those in charge of the 
Drake; and if it took place without any change of helm it proves all the more 
conclusively that the Drake was not under command, else why would she answer 
her unaltered helm so irregularly. Rocur, J., endeavoured to reconcile the evi- 
dence of the officers of the Drake with the statement made by the captain of the 
Mendip Range by suggesting that the porting of the Drake was not so effective 
in the early part of her progress as at the end of it, that most of the effect of the 
porting took place at the end, and that the effect of the porting at the earlier stage 
was not so marked as was or ought to have been apparent to those on board the 
Mendip Range. I cannot say that I regard this explanation as very satisfactory. 
I do not know if the learned lords justices did so. 

The story of the apprentice was most extraordinary. If it be true, it is not to be 
wondered at that many ships were lost. The Mendip Range carried a gun, or 
guns, presumably to protect herself against hostile attack by submarines among 
other craft. Potts was one of the crew of one of the guns. John Gemmel was the 
foreman gunner. His business apparently was to watch for submarines, and 
presumably to help to fire on them if they appeared. In reply to a question he 
said he ‘‘was supposed to be looking after submarines.’’ He assumed when he saw 
the Drake that she had been torpedoed. He said: ‘‘She was on the Mendip’s star- 
board bow and appeared to be turning, and then other members of the gun’s crew 
cried out ‘She is turning; there is going to be a collision,’ and then the chief 
gunner made the remark, ‘You will catch her on the turn,’ but neither the 
demands of duty, nor the danger of being torpedoed and sunk by one of the sub- 
marines he was employed to shoot at, nor the danger of his ship being sunk in a 
collision, could chill his devotion to the photographic art. The only effect of these 
dangers upon him was to make him think it would be an interesting thing to take 
a snapshot of this torpedoed cruiser coming round. The Drake, he says, was about 
three miles away when he first saw her bearing about three points on the Mendip’s 
port bow, but was not under a port helm (in this he contradicts all the officers of 
the Drake with, at most, one exception). She was about 2,800 ft. away when the 
chief gunner shouted that the Drake was a mile away. But the most important 
point of all is that no evidence is given as to the time which elapsed between the 
taking of the photographs. The witness is asked: ‘‘How long an interval would 
be between the two photographs, do you think?’’ That question is never answered. 
But the witness is asked: ‘‘Is the churning up of the water in the second photo- 
graph due to the reversing of the engines?’’ He replies: ‘‘I do not know.’’ Then 
he is asked: ‘It looks like it, does it not? You know more about the photographs 
than I do?’’ And he replies: ‘“‘It is hard to say because it probably may have 
been made by the ship meeting up against the water as we were under a starboard 
helm. But the Drake herself was under a port helm. How the starboard helm 
of the Mendip Range would cause the churning shown at the stern of the Drake is a 
mystery to me. The Drake, the witness says, was about a quarter of a mile 
away when he took the first photograph. At the rate of seven knots, which is 
the speed of the Drake, as found by Rocue, J., she would traverse one mile in 
eee os a quarter of a mile in 2 1/7 minutes. If the two ships were 
g g each other end on, i.e., at seventeen knots, as the Mendip Range’s 
speed ohm ten knots they would traverse a mile in 3 9/17 minutes, a little more 
eee a Spstee! of a mile in 52} seconds. Of course they were 
i eeiecins a a ut they were approaching to some extent sideways, and 
Sheet He rom these figures is that the second photograph was taken 
aa us Jaws of the collision after the Drake and the Mendip Range had each 
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two ships had completely changed. Neither Gemmel nor any of the members of 
the crew who made the alleged remark to Potts were examined. Neither Rocue, J., 
nor the lords justices in the Court of Appeal appear to have attached any import- 
ance to these photographs. I think they were right in taking that course. For 
these reasons I think the appeal fails and should be dismissed with costs. 


LORD WRENBURY.—The construction of the rules relevant to this case is 
important for its decision, and I shall at the outset express my opinion upon it. 
Article 19 [r. 19 of regulations of 1948] provides that where steam vessels are 
crossing, so as to involve the risk of collision, the vessel which has the other on 
her own starboard side shall keep out of the way of the other. Article 21 provides 
that ‘‘Where by any of these rules one or two vessels is to keep out of the way the 
other shall keep her course and speed.’’ These rules govern the movements of 
the keep-out-of-the-way (or giving-way) ship, and of the course and speed (or 
stand-on) ship. Article 4 provides for the case of a ship ‘‘which from any accident 
is not under command.’’ She is to indicate her condition by certain signals, and 
(para (d)), other vessels are to accept them as signals showing them that she is 
“not under command and cannot therefore get out of the way.’’ The whole effect 
of art. 4 is to relieve the ship not under command if she be the giving-way ship 
from the obligation of keeping out of the way. The rules say nothing as to any 
obligation then arising in the other ship to keep out of the way, but as a matter of 
seamanship if the one vessel is not able to get out of the way it is the duty of the 
other to do so. She is not, however, one which ‘‘by any of these rules is to keep 
out of the way’’ within art. 21. She owes a duty to keep out of the way of a ship 
which (being not under command) ‘‘cannot therefore get out of the way’’ within 
art. 4, but her duty in that respect arises not from anything in the rules, but from 
the duty of good seamanship and from the common law duty of not being negligent. 
Then what is the duty of the ship not under command? She (if she was the keep- 
out-of-the-way or giving-way ship) is relieved from the duty of keeping out of the 
way (art. 4). But there is nothing in the rules to provide that she is to keep her 
course and speed—or, in other words, to become the stand-on ship. In the nature 
of things it would be unreasonable that the rules should provide that she should 
keep her course and speed, when ex hypothesi she is not under command and may 
not be in a position so to do. So far as the rules are concerned her duty also is 
undefined. Her duty arises apart from the rules, and is a duty not to be negli- 
gent, to use good seamanship, to do nothing to foil the other vessel in doing the 
duty which she, as above stated, now owes to keep out of the way. 

To apply these observations to the present case. The Mendip Range, when she 
saw the two black balls of the Drake, was bound to know that the Drake was 
relieved of the obligation to keep out of the way, and that she (the Mendip Range) 
had to accept the responsibility of becoming that which otherwise she was not, 
namely, the keep-out-of-the-way ship. The Drake, for her part, did not become 
a stand-on ship, but owed a duty which, so far as the rules are concerned, was not 
defined, but which was the duty of good seamanship and of not being negligent. 
She owed the duty not to do anything to obviate or annul or render dangerous the 
maneuvre, which the Mendip Range now owed the duty to make, to keep out of 
the way. 

Importance was attached below to the question whether the Drake was really 
out of command—whether she acted rightly in hoisting the two black balls. It is a 
question which has no bearing in forming a judgment upon the maneuvres of the 
Mendip Range. By hoisting the signal the Drake had said that she was—and 
the Mendip Range was entitled and bound to assume that she was—not under 
command. As between the two ships the Drake must be taken to be that which 
she said she was. She was bound to play the part of the character which she had 
assumed. Her duty was not to foil the manceuvres of the Mendip Range. 

It has been decided (and it is a cardinal fact in the case) that the Mendip Range 
was not to blame, the contention was technically open to the respondent, and he 
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has not waived it. I have to start, therefore, with the established fact that the 
Mendip Range was right in starboarding, was right in continuing to starboard, and 
was right in being where she was and as she was when the collision took place. 
The whole question, therefore, is whether the Drake was to blame for so acting as 
that she was at the moment of the collision found at the same place. 

Rocue, J., found that the Drake was not under effective port helm for anything 
like ten minutes before the collision. He does not, it is true, find affirmatively 
that she had during those ten minutes altered her helm, but he does find that “it 
was impossible that there could have been an effective porting for anything like 
the long period alleged.’’ He finds that 

‘‘at the time the vessels were at a distance of about a mile there had been no 

effective porting of the Drake from a course of south-west such as would be, 

was or ought to have been, apparent to those on board the Mendip Range.”’ 
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Our assessors tell us that looking at photograph No. 1 and judging by the 
apparent size of the Drake she was about a mile away when that photograph was 
taken. Up to that time, therefore, according to the learned judge’s finding, there 
had been no effective porting on the part of the Drake. Our assessors also tell us 
that looking at photograph No. 2 and having regard to the speed, the time that 
must have elapsed between the two photographs must have been about a minute 
and a half. In photograph No. 1 the funnels of the Drake are closed and from the 
Mendip Range they are seen in a continuous line showing their port sides. The 
motion of the Mendip Range would tend to keep the funnels closed and to cause 
them to tend to show their starboard sides. In other words the motion of the 
Mendip Range would tend to counteract the opening of the funnels showing their 
port sides. Notwithstanding this the Drake in (say) a minute and a half so altered 
her heading that the funnels were entirely open, showing their port sides. She 
had gone round to starboard through a right angle or a little more. This must 
have been a most effective port helm. 

Bankes, L.J., does not find the same facts as Rocnr, J. He agrees with him that 
the action of the Drake under her port helm was not so appreciable as to throw 
any blame upon the master of the Mendip Range for not realising when he gave 
the order to starboard that he was starboarding to a vessel then already committed 
to a port helm. In other words he finds that the Drake was not in the earlier 
stage turning to starboard at anything like the rate at which she was turning in 
the last minute and a half. He also finds that there was no alteration in the helm 
of the Drake in the sense that anyone in charge of her gave any fresh helm orders. 
But he does not agree with the trial judge as to the Drake not being under effective 
port helm for ten minutes before the collision unless the word effective is to be 
understood as used for vindicating the Mendip Range rather than for indicating 
his view as to the action of the Drake. In my judgment, Rocue, J., plainly meant, 
as indeed he said, that the Drake had been discontinuously acting under port helm 
and that her story of an effective porting for anything like the time alleged was 
impossible. Bankes, L.J., believed and Rocue, J., did not believe the Dede 
story of @ continuous circuit under a port helm to round Rue Point. 
nea: pence i the a to be answered is whether the Drake 
ie ated ct EBkige ee rag : t : Mendip Range. It is a possible view 
Gee igaumeit = a ahs herself to be not under command the 
2 Se Aare Siege i pein gns and dangerous action on the part 
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feats thine ea af outings! and from the necessity of the case 
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to show the Mendip Range to be to blame, and she has been held not to blame, 
and no one has contended the contrary before us. What then caused the collision? 
The answer must be that it was caused by the Drake porting to a ship which she 
knew was starboarding. That she knew it is not disputed. She did not, it is true, 
hear the sound signal given by the Mendip Range, but she saw the two whiffs of 
steam as the whistle was blown. Her helm was such as to cause her to go round 
through at least a right angle to starboard in the last minute and a half. Had her 
helm been even amidships when the first photograph was taken, there would have 
been no collision. The question whether the Drake was right in declaring herself 
not to be under command is, as I have said, immaterial in my opinion in judging 
the Mendip Range. It is not necessarily immaterial in judging the Drake. She 
knew in what respects and to what extent she was not under command. She knew 
that she had an effective helm, but that it took time to give orders to the helm. 
She knew that she had the power, and she was using the power to take a course 
which she thought expedient, namely, a course to starboard to run round Rue 
Point into Church Bay. But by her signal of ‘‘not under command” she had told 
the Mendip Range that she was not a vessel who could command herself. The 
rules do not leave wholly undefined the meaning of ‘‘not under command,” for 
those words are followed by the words ‘‘and cannot therefore get out of the way.”’ 
The fact was that the Drake could and did command her course. She unfortu- 
nately so commanded it as to produce a collision by porting and continuing to port 
to a vessel which she knew was starboarding. She was misleading the Mendip 
Range by telling her that she (the Drake) could not command her course, while all 
the time she was commanding it. The appellant’s case may be briefly stated thus : 
“You (the Drake) told me you were not under command. But your case is that 
you were under command in the material particular, that you could and did com- 
mand your helm and deliberately steered a starboard course to round the Rue 
Point and get into Church Bay. By so doing you foiled my manceuvre to pass 
under your stern and so caused the collision.’’ I do not see the answer to this 
contention. I think the appeal should be allowed and the Drake held to blame. 


LORD PHILLIMORE.—tThe first matter to be determined is whether or not 
H.M.S. Drake was right in hoisting the two black shapes as a signal that she was 
out of command and could not get out of the way. On this point I feel in some 
difficulty. The primary step to be taken to get out of the way is to use your helm 
to turn the course of your ship; and this ship could, slowly perhaps, but still 
effectively, use her helm, as is shown by the fact that between the time of sighting 
the Mendip Range and the collision, she turned eight points or a right angle. 
Having regard to this fact and what was said by Lorn Herscuett with the 
approval of Lorp Watson in The P. Caland (1), if I were to act on my unguided 
judgment, I should say that this vessel was under command, but the great majority 
of nautical assessors who have advised the three tribunals is of an opposite opinion, 
and the judges in the courts below have concurred with them; and this being so, 
I hesitate to advise your Lordships to act upon my uncorroborated opinion. 
Before, however, I pass from this point, I have to say that, with all respect for 
those who maintain the contrary, I cannot accept the contention which makes the 
test of the right and duty to hoist the black shapes, not the very truth of the case, 
but the opinion which the officer in charge of the damaged ship may form. Here 
it is to be observed that the rule does not give a licence or permission of which 
the officer in charge may or may not avail himself, but imposes a duty. If the ship 
is by any accident out of command, the officer must hoist the black shapes, and 
must thereby signal to other vessels that he cannot keep out of their way. The 
language of the rule is express that the condition of hoisting the black shapes is 
the fact and not the opinion of the fact, and this is the way that this very point 
was dealt with by the noble Lords who gave their opinion in The P. Caland (1). 
The opinion of the experienced nautical man that his ship was out of command is 
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an element to be considered in arriving at the conclusion whether she was or was 

ot, but has no further importance. 
ve tai preliminary sinaeesiand I propose to accept for the APPR = — 
opinion, the position that the Drale was right in hoisting the two blac s sae 
Perhaps I do so the more easily because it appears to me comparatively immateris 
whether she was right or wrong in so doing. If she was right in intimating that 
she was a vessel out of command, she had to behave as such. It has been said 
that with regard to the rest of the case, it is wholly a question of fact, as to which 
there have been concurrent findings in the two courts below, and, therefore, one 
upon which your Lordships would be exceedingly slow to form a different opinion. 
To me it is not a question of fact, but one of Jaw. Tor the purpose of deciding this 
case I am content to take as the only necessary materials (i) the agreed facts, (ii) 
the evidence of the captain of the Drake, qualified only by the conclusions to be 
drawn from the photographs and the place of the collision, (iii) coupled with the 
findings of both courts below that the Mendip Range was not to blame, and (iv) the 
reasons for holding her not to blame. 

The captain of the Drake, after describing how he had been torpedoed, and the 
injuries which he had received, and his original idea of going to Belfast, and his 
giving that up, says that he made a large sweep, nearly a circle under a starboard 
helm, thus bringing him heading to the southward. When he had finished this 
sweep under a starboard helm, he does not specifically state where he was with 
regard to Rue Point, but he must have been to the eastward of Rathlin Island, 
in the sense that he was not as far south as Rue Point; and this is confirmed by the 
evidence from the Martin, who picked the Drake up just east of Rue Point and 
found that she was at that time already heading south, and by the captain’s own 
idea, though it is admittedly an incorrect one, of the place of the collision. He 
would, therefore, have to head for a time to the southward, till he got sufficiently 
south to clear the point and to be enabled to port to round it, and, accordingly, 
he says, as one would expect, that after starboarding he steadied as near as he 
could on a starboard course. He «dds that when he first saw the Mendip Range 
his heading was south or south by west true. If, therefore, at that moment he 
was under a port helm he can only just have begun to be under it, because he was 
at that moment approximately on the course on which he steadied. Parenthetically 
it may be observed that this heading which he gives for himself at that moment 
is the heading which the Mendip Range attributes to him when she first saw him, 
and that the distances and bearings as given by the two ships work out in sub- 
stantial harmony. Being thus heading approximately south by west and having 
only just begun, if at all, to swing under his port helm after he had steadied on a 
southerly course, he continues, generally speaking, under a port helm till the 
collision, and turns a right-angle. I have said ““generally speaking,’’ because 
Rocne, J., thinks that it cannot have been a continuous port helm, but only such 
a port helm as would make that which the captain describes himself as wishing to 
make a wide sweep round Rue Point, so as to get into Church Bay, a manceuvre 
which, at any rate with a sound ship, would not be accomplished by a continuous 
port helm, but would require a porting, an easing, a porting, an easing, and so 
forth action. On the other hand, the Court of Appeal has accepted his statement 
to the effect that there was one order to port 20 degrees, never varied or checked 
till just the moment before the collision, when the helm was put amidships. I 
am, though sceptical, even prepared to accept this statement, only it must be 
coupled with the agreed facts, which are that in the quarter of an hour or twenty 
he, eae captain says elapsed from first sighting the Mendip Range to 
Sbaebae ae a ieee more than a right-angle, and had not turned so 
almost due south of th ? = ch ee he ottawa nang 
Hata fis hdibeks + ne : i at least half a mile, if not more, from it, and 
Ce ee soncgae s show, t e alteration at the last was rapid and consider- 
oe. ‘ = vie ore, comparatively little alteration to be made in the first 
stages. av add that on the findings of both courts, and the statement by 
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counsel for the respondent before your Lordships that he was not going to invite 
you to say that the Mendip Range was to blame, the porting during the earlier 
stages must have been so gradual and so slight as to be imperceptible. Otherwise, 
the Mendip Range would have been to blame, either for starboarding or for con- 
tinuing to starboard. If it be the case, as Suggested for the Drake, that the opera- 
tion of passing the orders was slow, and the operation of complying with the order 
and getting the wheel over was slow also, it may be thought that if the captain 
of the Drake had just given the order to port 20 degrees when he saw the Mendip 
Range, she would not have turned more than to the extent that she did, even under 
a continuous port helm, and, therefore, it might be possible to accept, as the 
Court of Appeal has done, the statement of the captain of the Drake with hardly 
any or with no qualification. 

One has to consider whether this continuous porting, developing as it did, was 
right. When the two vessels first sighted each other the Drake had not her 
black shapes up; and if she had any particular vessel in her mind for which she put 
them up it must have been the Mendip Range. If she had not put up the black 
shapes the officer in charge of the Mendip Range would have acted upon the rule 
with regard to crossing steamships, which imposed upon the Drake the duty of 
getting out of the way, and he would have expected her to get out of the way by 
porting, his duty would have been to have kept on his course and he would have 
kept on it. There would have been no collision, and the porting of the helm of 
the Drake in order to reach Church Bay and the porting to avoid the Mendip Range 
would have coincided. As it was, however, the Drake, having put up the black 
shapes, the officer in charge of the Mendip Range thought, and has been held to 
be justified in thinking, that it was his duty to get out of the way of the Drake, 
and thought also, and has been held to be justified in thinking, that with the 
directions of art. 22 [r. 22 of 1948 regulations] of the Regulations for Preventing 
Collisions at Sea before him his proper course was to get out of the way by avoiding 
crossing the head of the Drake, that is to say by south boarding. This mancuvre 
was defeated by the Drake, I will not say porting, but, I will say in her favour, 
continuing under a port helm. This continuance, however, under a port helm was 
so gradual, in the view of the courts below, so imperceptible till the last, that there 
was no negligence on the Mendip Range in not observing it, and, therefore, the 
collision happened. If the Drake had not put up her black shapes and had con- 
tinued under her port helm there would have been no collision. If, having put up 
her black shapes, she had relaxed her port helm and kept or even approximately 
kept the heading at which she was on when these vessels first came in sight of each 
other there would have been no collision. It was the unfortunate coincidence of 
these two things that brought it about. 

Both courts below have found the facts as I have described them, but have 
nevertheless held the Drake not in fault—Rocue, J., on the ground, as I under- 
stand him, that the porting and continuing to port of the Drake was not a manceuvre 
taken under the regulations to avoid the Mendip Range, but a course of navigation 
taken on her own account and irrespective of the Mendip Range, to reach her 
destination. But when the rules provide that a ship shall keep her course—I 
except cases where the vessels are travelling in a river or narrow channel with 
sinuous banks—they mean that she shall keep her compass heading till the danger 
has gone by. Otherwise the other ship could not know what manceuvre to take 
to avoid her. The Drake was not carrying a huge board with a notice that she 
was going round Rue Point or signalling by flags that she was. Those on board 
the Mendip Range had no reason to think that she was. The master thought that 
she had been injured, but that she was making for Ballycastle Bay on the main- 
land, which would have meant the Drake keeping on to the southward and not 
porting. If a ship, however injured and in a haste to get to a place of safety, 
mancuvres in a manner that would not have been expected in the presence of 
another vessel, that will probably happen which did in this case. The Court of 
Appeal decided upon very sweeping grounds. Bankes, L.J., and Scrurton, L.J., 


244 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


appear to have held that a vessel out of command is under no duty except to 
notify that she is such; that, if she can manage it, she can port or starboard, go 
ahead or astern, as suits her convenience, and all other vessels must give her the 
widest berth. It is a preliminary comment upon this view that their Lordships 
should have been logical and held the Mendip Range to blame. But there is a 
more serious observation. It was observed by one of your Lordships that there is 
no article in the regulations directing the navigation by two ships approaching one 
another so as to involve risk of collision when one is out of command and is show- 
ing the proper signals. But as the phrase ‘‘out of command” is explained in the 
regulations as meaning out of command so that she cannot get out of the way, it is 
obvious that, if a risk of collision be imminent and a collision is to be avoided, the 
other vessel must get out of the way, and if her duty be not one specifically imposed 
by the regulations it certainly is to be inferred from them. If it is not specifically 
imposed, it may also be the case that art. 21: ‘‘Where by any of these rules one of 
two vessels is to keep out of the way, the other shall keep her course and speed’’ 
does not also specifically apply, and, if it is not under the rules that the uninjured 
ship is to keep out of the way, there may be no article requiring the broken-down 
vessel to keep her course. But just as rules of good seamanship and the inference 
from the regulations require the other vessel to keep out of the way of the broken- 
down one, so they require the broken-down one not to defeat the action of the other 
ship; and the only way in which she can be certain of not defeating it is by keeping 
her course, meaning by that the direct line of her compass heading at the time 
when the vessels ought to begin to act for each other. I am not speaking of cases 
where a ship owing to her broken-down condition cannot keep her course and will 
yaw about. Such a ship is to be excused and any approaching vessel should give 
her a sufficiently wide berth to avoid any danger from a yaw. But if a ship, 
because she hoists the broken-down signals, is to be enabled voluntarily to alter 
her course as much as she likes even to the extent of a right angle, regardless of 
other ships which have to navigate for her, all that is to be said is that she becomes 
a chartered libertine. ‘‘Faenum habet in cornu. Longe fuge.’’ She is a mad 
animal, from which all other ships must flee. In my view, the Drake should be 
held to blame and alone to blame for this collision. 


Solicitors: Downing, Hancock, Middleton & Lewis, for Middleton & Co., Sunder- 
land; Treasury Solicitor. 
[Reported by W. E. Rem, Esq., Barrister-at-Law.] 
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Re DENBIGH, COWAN & CO. AND R. ATCHERLEY & CO. 


[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), February 28, 1921] 
[Reported 90 L.J.K.B. 836; 125 L.T. 388] 


B Sale of Goods—Contract—C.i.f. contract—‘‘Payment cash (before delivery, if 
required) against documents or delivery order’'—Delivery order tendered, 
but no policy of insurance—Right of buyers to reject. 

By a contract, headed ‘‘c.i.f. contract,’’ sellers sold to buyers tapioca to be 
shipped at Java for Liverpool ‘‘to be taken on c.i.f. terms. . . . Payment cash 
(before delivery, if required) against documents or delivery order.’’ When the 

re tapioca arrived, the sellers tendered to the buyers a delivery order, but no 

insurance policy, and, as there was no policy, the buyers refused to take 
delivery. The sellers contended that, under the contract, they had the option 
of tendering either the documents or a delivery order. 

Held: the contract must be construed as a c.i.f. contract under which the 
buyers were entitled to the delivery of all documents usual under a c.i.f. 

D contract, or to a delivery order in place of that one of the usual documents 

which dealt with the obtaining of possession; therefore, the buyers were 
entitled to refuse to take delivery without an insurance policy. 


Notes. Considered: Comptoir D'’Achat et de Vente Du Boerenbond Belge S.A. 
v. Luis De Ridder, Limitada, The Julia, [1947] 2 All E.R. 448. Referred to: 
The Gabbiano, [1940] P. 166; Colin and Shields v. Weddel & Co., [1952] 2 All E.R. 
E 337. 
As to c.i.f. contracts, see 29 Hanspury’s Laws (2nd Edn.) 209 et seq.; and for 
cases see 39 Dicest 575 et seq. 


Cases referred to in argument: 
E. Clemens Horst Co. v. Biddell Bros., [1912] A.C. 18; 81 L.J.K.B. 42; 105 
L.T. 563; 28 T.L.R. 42; 56 Sol. Jo. 50; 12 Asp.M.L.C. 80; 17 Com. Cas. 55, 
g H.L.; 39 Digest 575, 1801. 
Landauer € Co. v. Craven and Speeding Bros., [1912] 2 K.B. 94; 81 L.J.K.B. 
650; 106 L.T. 298; 56 Sol. Jo. 274; 17 Com. Cas. 193; 89 Digest 577, 1811. 
C. Groom, Ltd. v. Barber, [1915] 1 K.B. 316; 84 L.J.K.B. 318; 112 L.T. 301; 
31 T.L.R. 66; 59 Sol. Jo. 129; 12 Asp.M.L.C. 594; 20 Com. Cas. 71; 
39 Digest 576, 1802. 
G Arnhold Karberg & Co. v. Blythe, Green, Jourdain & Co., Theodor Schneider & 
Co. v. Burgett and Newsam, [1916] 1 K.B. 495; 85 L.J.K.B. 665; 114 L.T. 
152; 32 T.L.R. 186; 60 Sol. Jo. 156; 138 Asp.M.L.C. 235; 21 Com. Cas. 174, 
C.A.; 39 Digest 578, 1813. 
Wilson, Holgate & Co., Ltd. v. Belgian Grain and Produce Co., Ltd., [1920] 
2 K.B. 1; 89 L.J.K.B. 300; 122 L.T. 524; 35 T.L.R. 580; 14 Asp.M.L.C. 
H 566; 25 Com. Cas. 1; 39 Digest 579, 1817. 


Appeal by the buyers from the judgment of Rowxarr, J., on a Case Stated by 
an arbitration appeal tribunal. 

By two contracts, in the same form, the respondents sold to the appellants 
certain tapioca. The contracts were headed ‘‘C.i.f. Contract’’: 


] ‘‘We have this day sold to you the following flake tapioca: 1. About fitty 
(50) tons to be shipped at Java for Liverpool via canal (or otherwise) during 
the months of April and/or May and/or June, 1920, by steamer of the Con- 
ference Line, if not shipped in Contract Line, buyers to have option to cancel, 
at fifty shillings (50s.) per ewt. 2. To be taken c.i.f. terms, net landing 
weights, war risk included. 3. Quality guaranteed usual ‘Bendoredjo sealed 
sample in our possession. 4. Should the goods or any portion thereof not 
arrive from loss of vessel either before or after declaration, which is to be 
made soon ag received, or other unavoidable cause, this contract for such 
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Produce Association Limited. Brokerage . 
On the arrival of the tapioca in Liverpool, the sellers tendered to the buyers a 
delivery order, but no policy of insurance, and in each case the buyers refused be: 
take delivery of the goods without a policy of insurance, contending that t e 
contracts were c.i.f. contracts and that they were, accordingly, entitled to a policy 
as well as the delivery order. The two cases differed only in this respect, that in 
the second contract the sellers had not taken out a policy of insurance in respect 
of the consignment, but had effected a floating policy and made a declaration as 
to the goods. The disputes were referred to arbitration, with the result that, in 
the first case, the arbitrators held that the buyers were justified in refusing to take 
delivery. On appeal to the committee of the Liverpool United General Produce 
Association; in accordance with a term in the contract, the committee reversed the 
decision of the arbitrators, and the award of the committee was upheld by 
Row iatt, J., on a Case Stated by them for the opinion of the High Court. In the 
second case, the arbitrators at a later date followed the decision of the committee 
and their award was upheld by the committee, and on appeal on a Case Stated, 
by Rownratt, J. The buyers appealed. 


Neilson, K.C., and R. E. Gething for the buyers. 
Stuart Bevan, K.C., and Stewart-Brown for the sellers. 


BANKES, L.J.—We have to construe a contract contained in language which 
has given a great deal of trouble to commercial men who are thoroughly conversant 
with this particular trade. There was a difference of opinion between the arbitra- 
tors in the first instance, and the appeal tribunal came to a different conclusion 
from that arrived at by the majority of the arbitrators. We must try to construe 
this contract according to the ordinary rules of construction. Counsel for the 
sellers has given us an explanation of the business reasons why this particular kind 
of contract is used by commercial men in Liverpool. But the contract must be 
construed according to the language used and not according to the meaning in- 
tended to be given to it by the draftsman, unless his meaning is clearly expressed. 

The contract is made on a form intended for c.i.f. contracts, because the docu- 
ment is so headed, and we, therefore, approach the contract on the assumption 
that the parties intended to make a c.i.f. contract. It is possible for the parties, 
of course, to make a contract which clearly is not a c.i.f. contract, although it may 
be written out on a c.if. form. It is possible also to insert terms in the contract 
which constitute a variation from an ordinary c.i.f. contract; and it is necessary to 
look at the whole of the document to see what the essentials of that contract are, 
bearing in mind the heading, which states that it is a ¢.if. contract. In my 
opinion, there is nothing in the language of this document to show that, in its 
essentials, it was not a c.if. contract. Then it is necessary to see to what extent 
there have been variations from the ordinary form of ¢.i.f. contract, with its 
ordinary and well-accepted results. There is no doubt that there are variations 
from what may be called the ordinary c.i.f. contract, and the important clause 
which has given rise to this difficulty is cl. 5 [His Lorpsuip read the clause, and 
continued :] Counsel for the buyers admits that the documents therein referred to 
are documents ordinarily required under a cif. contract—the invoice, bill of 
lading and the policy of insurance—and that admission appears to me to make the 
contract in its essentials a c.i.f. contract. The clause does, however, undoubtedly 
give an alternative, because payment is to be made cash against documents or 
delivery order, and the first question to be decided is: Is the variation one as to 
terms of payment, that is, is it a variation affecting only the obligation of the buyer, 
or is it a variation of the terms of performance and so affecting the obligations both 
of the buyer and seller? To adopt the construction which would make this clause 
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apply only to the obligation of the buyer would produce this extremely unreason- 
able result, that the buyer might be called on to pay, although the seller had not 
performed his obligations under the contract, so that the purchase money might be 
recoverable. The clause must be read as a variation affecting the parformance 
of the contract by the buyer and the seller. From that point of view how is it to 
be read? Counsel for the sellers says that the alternative is one giving the seller 
the option to decide into which of two quite different forms of contract the pur- 
chaser shall be considered to have entered. He contends that the sellers may 
either treat it as a c.i.f. contract, with the usual consequences, or as an arrival 
contract, in which case the only obligation on the sellers is to deliver, at any rate 
in the first instance, a delivery order. I cannot accept any construction which 
brings about such an entirely unreasonable result. If that was the intention of 
those who are responsible for this form of contract, they must, in my opinion, make 
their intention much clearer than it is made by language of this kind, and they 
cannot hold the purchaser to such an unreasonable bargain unless they express 
themselves clearly to that effect. I think the alternative in the clause is one giving 
the purchaser the option to substitute a delivery order for one of the documents 
which, under a c.i.f. contract, he is under an obligation to tender; and that the 
document for which the delivery order may be substituted is one of the usual 
documents under a c.i.f. contract which he hag to tender and which would give the 
buyer the right to possession of the goods. I would, therefore, read the clause in 
this way: ‘‘Payment cash against delivery of all the usual documents under a c.i.f. 
contract or delivery order in lieu of one of those documents necessary for giving 
possession of the goods.’’ I am, consequently, unable to take the same view of 
this case as the learned judge. No distinction can be drawn between the two cases, 
and the appeal must be allowed. 


SCRUTTON, L.J.—This is a curious form of contract in the tapioca trade, as 
to the meaning of which I was very much puzzled until I had the advantage of 
listening to the very clear explanation of the business of it, as he understood it, 
from Mr. Brown, for which, personally, I am very much indebted. One has, in all 
these contracts, to construe the whole contract, and, when the contract is a form 
drawn up by one of the parties to it, in case of doubt one construes the document 
against the party who drew it up. Now this document, drawn up by the sellers, 
has at its head in large letters ‘‘C.i.f. Contract.’’ I do not know that the party 
who drew it up can complain if it is interpreted as a ec.i.f. contract, which he 
thought was the proper description to give it. Its first clause is the ordinary clause 
that is found in a c.i.f. contract: ‘‘Fifty (50) tons to be shipped at Java for Liver- 
pool’’ at a price. Its second clause states expressly that the goods are to be taken 
c.i.f. terms. What is the effect so far? The price under a c.i.f. contract would 
ordinarily include the cost of the goods, the cost of the carriage from the named 
port to the named port on ordinary terms in the trade, and the cost of running 
the goods on that voyage against the risks usual in the trade, which in this case 
were modified by saying, ‘‘War risk included’’—that is to say, the price was to 
include an insurance against war risks; and what would ordinarily follow in a c.i.f. 
contract would be that, assuming goods in accordance with the contract were 
shipped, the seller would comply with the contract by tendering to the buyer docu- 
ments which would enable the buyer to get delivery of the goods on arrival at the 
port of discharge; or, if they did not arrive, or arrived damaged, to sue either the 
shipowner on the contract of carriage, or the underwriter on the policy of insurance. 
The clause which follows shows that, in one respect, this is not a complete c.i.f. 
contract, for ordinarily, if the goods are lost on the voyage, it is immaterial; so 
long as the seller tenders documents, the buyer may or may not have a remedy 
under the contract of carriage or policy of insurance; what he gets is documents 
entitling him either to the goods or compensation for their loss. This contract 
contains a provision that, if the goods are lost, the contract shall be void. It then 
goes on to cl. 5, which is in question in this case ‘‘Payment cash against documents 
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’ “Payment cash against documents”’ in a cif. ee A 
be the ordinary condition where the seller apie the mo pap i a 38 
the invoice showing the rae pss, pea a dazu ¢iiba acl ee 
provided in the contract for those docu sdhaase kav. divmetaesde eee ea 
receive the goods under the documents or to claim for da fe i son pats 
contract justifies him, against either the shipowner or the un erwri i 8 
t contains the words ‘‘against documents or delivery order,’’ and, of course, 
oe arises as to what that means. Does that mean that there must be a 
ae order and, if that is presented, there need not be a policy—that the res, 
sity for the policy goes so far as total loss is concerned, because the contract pro- 
vides in the case of total loss that the contract shall be void? But what about sea 
damage, damage to the goods which might ordinarily be recovered under a policy of 
insurance? Does the contract mean that, if the seller delivers documents, he must C 
deliver a policy, yet, if he delivers a delivery order, he need not deliver anything 
which gives the buyer a claim against the underwriter for partial damage? Counsel 
for the sellers says that what this contract really means is that the seller has to 
have an option whether he shall deliver these goods on c.i.f. terms, in which case 
he must deliver a policy; or whether he shall deliver them on arrival terms, in 
which case he need only deliver a delivery order and leave any question of quality D 
or damage to be sorted out in some claim against him and against nobody else. 
Counsel for the sellers tells us, and I have no doubt he is giving us the accurate 
business information on the subject, that that view arose from difficulties which 
had been encountered in Liverpool, first of all, when merchants sold portions of 
goods covered by one bill of lading and delivered the bill of lading, and, secondly, 
when they covered all the cargo under one policy of insurance and delivered parts 
of it which they had sold to individual buyers; and this is an attempt by the 
sellers to get out of those difficulties by getting payment on the delivery order, 
while at the same time, according to counsel, they endeavoured to get full advan- 
tage of the c.i.f. contract by putting ‘‘To be taken on c.i.f. terms,’’ so as to put 
the landing charges on the buyer. F 
Which is the right meaning? In my view, when a seller draws up a document 
and describes it in large letters as a c.if. contract, and says at the beginning that 
it is to be taken on c.i.f. terms, if he wants to substitute something quite different 
he must say so in clear language. This seems to me to be by no means clear 
language, even after listening to the explanation, and it is intended here to treat 
this, if possible, so as to give effect to c.if. contracts and c.i.f. terms as substitut- G 
ing a delivery order which would entitle you to receive the goods for the bill of 
lading, and which would entitle you to receive the goods at the seller’s option. 
That leaves an obligation to tender the policy as it was and ordinarily would be 
under a c.i.f. contract. That point, I think, in the view of the learned judge 
below, renders it unnecessary to say anything about the second point, as to which 
there may be difficulties as to the measure of damages. The first point is enough H 
to require this court to allow the appeals in both cases. One is glad to know, if, 
again, counsel’s information is accurate, that Liverpool people have taken the steps 
of altering the contracts one way or the other to make clear what they do mean, 
and, from that point of view, one hopes that this dispute will not arise again; and, 


if they read what counsel has said, they will not call the result a modified c.i.f. 
contract. I 
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or delivery order.’ 


ATKIN, L.J.—I agree. It appears to me, reading this contract as a whole, that 
one puts less strain on the language by adopting the construction of the buyers in 
this case rather than that of the sellers. I cannot think that this contract is one 
which contains in it alternative views which will develop in accordance with the 
option which is exercised. By cl. 5 I think that, if the parties want to make the 
contract as a whole either a c.i.f. contract or a contract for goods to arrive, they 
will have to do so in plainer terms than by merely saying, if calling it a oui, con- 
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oath "Payment cash (before delivery, if required) against documents or delivery 
order. 

For these reasons, and for the reasons given by my brothers, with which I 
entirely agree, I think the appeal should be allowed. 


Appeal allowed. 


Solicitors : Vizard, Oldham, Crowder & Cash, for H. J. Sharman, Liverpool; 
Finch, Jennings & Tree, for Weightman, Pedder & Co., Liverpool. 


[Reported by W. C. Sanvrorp, Esq., Barrister-at-Law. | 


THE CAP PALOS 


[Court oF Apprat (Lord Sterndale, M.R., Atkin and Younger, L.JJ.), July 15, 
1921] 


[Reported [1921] P. 458; 91 L.J.P. 11; 126 L.T. 82; 
87 T.L.R. 921; 15 Asp.M.L.C. 403] 


Shipping—Towage—Exception in towage contract—Ezxemption respecting ‘‘any 
loss that may arise to any vessel being towed’'—loss of tow during tem- 
porary cessation of towage—Tow left by tug in dangerous position—Driven 
on rocks to become constructive total loss—Liability of tug owner. 

The defendant contracted to tow the plaintiffs’ schooner C.P. on a round 
voyage. The contract was carried out, with interruptions, until, on Oct. 24, 
1919, the C.P. was left at anchor in the R.H. bay by the tugs in a position of 
some danger. The C.P. tried to get out of the bay, but failed to do so, and, on 
Oct. 26, she was driven on the rocks and became a constructive total loss. 
The defendant had ordered another tug to go to her assistance, but had can- 
celled the order thinking, wrongly, that the Salvage Association had sent tugs. 
The contract contained an exception clause whereby the defendant, as tug 
owner, was relieved from liability for ‘‘any damage or loss that may arise to 
any vessel or craft being towed . . . through collision or otherwise, whether 
such damage arise from or be occasioned by any accident or by any omission, 
breach of duty, mismanagement, negligence, or default of the steam tug 
owner, or any of his servants or employees.’’ The plaintiffs claimed for the 
loss of the C.P. by reason of breach of the contract by the defendant. 

Held: the exception clause covered defaults during the actual performance 
of the contract, but, as the defendant had ceased, even though only temporarily, 
to attempt to carry out the contract and had left the performance of his duties 
to others, he was not protected from liability for the loss. 


Notes. Considered: The Refrigerant, [1925] P. 130; Danneberg v. White Sea 
Timber Trust, [1935] All E.R.Rep. 328; The Albion, France, Fenwick and Tyne 
Wear Co., Ltd. v. Swan, Hunter and Wigham Richardson, Ltd., [1953] 2 All E.R. 
679. Referred to: Neilson v. London and North Western Rail. Co., [1922] All 
E.R.Rep. 895; Buerger v. Cunard Steamship Co., [1925] 2 K.B. 646; Calico 
Printers’ Association, Ltd. v. Barclays Bank (1930), 145 L.T. 51; A./S. Rendal v. 
Arcos, Ltd., [1937] 8 All E.R. 577; Bontex Knitting Works, Ltd. v. St. Johns 
Garage, [1943] 2 All E.R. 690; Sze Hai Tong Bank, Ltd. v. Rambler Cycle Co., 


Ltd., [1959] 8 All E.R. 182. 
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As to contracts of towage, see 30 Hanssury’s Laws (2nd Edn.) 653 et seq.; and 
for cases see 41 Dicest 674 et seq. 
Cases referred to: 
(1) Lilley v. Doubleday (1881), 7 Q.B.D. 510; 51 L.J.Q.B. 310; 44 L.T. 814; 
"46 J.P. 708; 3 Digest 77, 163. 5 
(2) James Morrison & Co., Ltd. v. Shaw, Savill and Albion Co., Ltd., [1916] 
2 K.B. 783; 86 L.J.K.B. 97; 115 L.T. 508; 82 T.L.R. 712; 61 Sol. Jo. 9; 
18 Asp.M.L.C. 504; 22 Com. Cas. 81, C.A.; 41 Digest 486, 3176. 
(3) Davis v. Garrett (1830), 6 Bing. 716; L. & Welsb. 276; 4 Moo. & P. 540; 
8 L.J.0.S.C.P. 253; 1830 E.R. 1456; 41 Digest 488, 3188. 
(4) Mallett v. Great Eastern Rail Co., [1899] 1 Q.B. 309; 68 L.J.Q.B. 256; 
80 L.T. 58; 47 W.R. 334; 15 T.L.R. 187, D.C.; 8 Digest (Repl.) 47, 283. 
(5) Gibaud v. Great Eastern Rail. Co., [1921] 2 K.B. 426; 90 L.J.K.B. 535; 
125 L.T. 76; 87 T.L.R. 422; 65 Sol. Jo. 454, C.A.; 8 Digest (Repl.) 141, 
906. 


Also referred to in argument: 

Jureidini v. National British and Irish Millers Insurance Co., Ltd., [1915] A.C. 
499; 84 L.J.K.B. 640; 112 L.T. 581; 81 T.L.R. 182; 59 Sol. Jo. 205, H.L.; 
2 Digest (Repl.) 444, 161. 

Braithwaite v. Foreign Hardwood Co., [1905] 2 K.B. 543; 74 L.J.K.B. 688; 
92 L.T. 687; 21 T.L.R. 418; 10 Asp.M.L.C. 52; 10 Com. Cas. 189, C.A.; 
12 Digest (Repl.) 491, 3695. 

Bradley v. Newsom, Sons & Co., [1919] A.C. 16; 88 L.J.K.B. 35; 119 L.T. 
239; 34 T.L.R. 613; 14 Asp.M.L.C. 340; 24 Com. Cas. 1, H.L.; 41 Digest 
649, 4809. 


Appeal from an order of Hm, J., in an action for damages for breach of contract, 
by the plaintiffs, the owners of the five-masted motor-schooner, Cap Palos, against 
the defendant, George Alder, a tug owner. 

The following facts are taken from the judgment of Lorp SrernpaLe, M.R. :— 
The contract was to tow the Cap Palos on a round voyage, of which the first stage 
was from Immingham to Hartlepool in ballast. No tug was named for the service, 
but it was admitted by the defendant that, under the contract, there was an obliga- 
tion to provide sufficient tug power. The first tug provided was not of sufficient 
power, but the defendant provided a second, and the towage proceeded with 
interruptions until the tugs and tow found themselves in Robin Hood’s Bay. 
The tugs lost their hawsers, which had parted, and left the tow in that bay. After 
vainly trying to get out of the bay, she anchored there on the night of Oct. 24, 1919. 
On Oct. 25, she again tried to get out of the bay, but failed; and on the 26th she 
was driven on to the rocks, and became a constructive total loss. It is for this loss 
that the plaintiffs make their claim on the defendant. The Cap Palos was fitted 
with an auxiliary motor, but it was out of gear, and she had to depend on her sails. 
It was not contemplated by either party that the motor should be used. The 
details of the towage up to the time of getting to Robin Hood’s Bay are, in my 
opinion, not relevant to the question before us and are quite sufficiently dealt with 
by Hitt, J. Owing partly to the defective power of the first tug, and partly to 
other causes, the towage took much longer, and there were many more interrup- 
tions than were expected or than there should have been; but the towage did go on, 
and, in my opinion, did go on under the contract. The only point made at the 
trial on this part of the case was that the tugs and tow got out of their course and 
into the bay, because the two tugs, attached as they were to the tow and to one 
another, were of insufficient power to avoid their being set out of their course 
towards the shore. Hix, J., was advised by the Elder Brethren that the tug 
power was sufficient if properly handled, and the same advice was given to us by 
our assessors. The learned judge came to the conclusion that they got into Robin 
Hood s Bay by bad navigation in not making allowance for a change of wind, not 
hauling out when a mist came on from a course which would take deat very ren 
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the bay, and by not using the lead; but he held that the defendant was protected 
from the consequences of this negligence of the tug masters by the exceptions in 
his contract. I agree with the learned judge on this part of the case. The question 
as to the rest of the case is quite different. I agree with Hix, J., that, if assist- 
ance had been sent to the Cap Palos at any time up to midday on Oct. 26, which 
was Sunday, she could have been saved from becoming, as she did, a total 
constructive loss, although she might have been damaged to a certain extent. It 
was the defendant's duty under his contract to send such assistance, and he did 
not send it; and the questions are whether, on the facts, he is excused from per- 
forming that duty, and, if not, whether he is protected by the exceptions. The 
reason why nothing was done on Friday, the 24th, is not quite clear; but I think the 
result is that the defendant attributes it to a combination of bad weather and un- 
preparedness of the tugs, which had arrived in Hartlepool without their hawsers, 
which, they said, they had lost in Robin Hood’s Bay, and had not yet been supplied 
with new ones, which the defendant took steps to supply. According to the defen- 
dant, the tugs were ordered to go to the Cap Palos on the morning of Saturday, 
the 25th, and were fitted to do so; but the masters refused to go, because of the 
weather. I doubt whether the weather was bad enough to prevent their going, 
and also whether they ought to have left the Cap Palos in Robin Hood’s Bay and 
gone to Hartlepool; but it is not necessary to decide either of those points, because, 
in my opinion, these omissions of duty, if they existed, were those of the masters 
of the tugs, against which the defendant is protected by the exceptions in his 
contract. Some explanation of the circumstances may be afforded by the fact that 
the master of one of the tugs, the Symbol, was not in the service of the defendant, 
but of a firm from whom the defendant had just bought her, and was only in 
command of her for the purpose of taking her round from Southampton and 
delivering her to the defendant. On her way round she was sent to perform this 
towage. As appears from the correspondence, the master seems to have been 
anxious to get back with his crew to Southampton, and very likely did not want to 
renew a towage on the east coast in weather that was not good, while the master 
of the other tug may have been influenced by his example. The question, however, 
is not very material, because the defendant is not excused from the performance 
of his duty, if he had means of performing it without using these tugs. It is 
clear that he had these means, for he had another tug, the J. P. Rennoldson, which 
he in fact ordered on Oct. 25 to go to the Cap Palos, after he had been to Robin 
Hood’s Bay and heard of the refusal of the other tug masters. Unfortunately, he 
cancelled these orders later in the day, and from this the whole trouble has arisen, 
for there is no reason to think that the J. P. Rennoldson could not have reached 
the Cap Palos in time to be of use. The reason given for the cancellation of the 
orders to the J. P. Rennoldson is as follows: The defendant gave evidence that a 
Mr. Milburn, the brother of Lloyd’s agent at Whitley, and then acting for him in 
his absence, showed the defendant a telegram to the effect that Grimsby under- 
writers were sending two powerful tugs, expected to arrive that night. Mr. Milburn 
denied having shown him any telegram of that kind. I think it is probable that 
the defendant did get some intimation of the kind, because the facts were that the 
captain of the Cap Palos had communicated with Lloyd’s agent, whose son, acting 
for him, did communicate with the Salvage Association, who, of course, act for 
underwriters in these cases; that the Salvage Association at Grimsby did send a 
powerful tug; that the ship’s agent at Grimsby so informed the ship’s agent at 
Liverpool after the vessel had been driven ashore; and that Mr. Milburn, the acting 
Lloyd’s agent, had a faint recollection that he had heard that tugs were coming 
from Grimsby. The Cap Palos, although not insured in England, was re-insured 
here, and the matter seems to have followed the ordinary course where the Salvage 
Association are concerned with a ship in distress. Unfortunately, the tug sent by 
them was obliged by weather to put into Bridlington Bay, and could not reach the 
Cap Palos. On getting this information as to the tug, the defendant assumed that 
he might safely leave the matter in the hands of the Salvage Association, so far as 
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place of safety was concerned, and cancelled the orders to 
the J. P. Rennoldson. The plaintiffs claimed that the loss of the Cap Palos was 
due to the insufficiency of power of the defendant’s tugs, and to his failure to 
supply a tug of sufficient power to continue the performance of the contract. The 
defendant pleaded that the loss of the vessel was due to the negligence of those in 
charge of her in attempting to get under way and failing to wait until towage 
assistance arrived or the weather moderated. In the alternative, the defendant 
relied on the exceptions in the towage clause. Huu, J., held that the defendant 
was protected from liability by the exceptions clause in the contract of towage, 
and dismissed the action. The plaintiffs appealed. 


Butler Aspinall, K.C., and Balloch for the plaintiffs. 
MacKinnon, K.C., D. Stephens, K.C., and Dumas for the defendant. 


Cur. adv. vult. 


getting the vessel into a 


July 15. The following judgments were read : 


LORD STERNDALE, M.R.—I agree with Hut, J., that it is not necessary to 
determine the question, hotly contested at the trial, whether this information (as 
to the sending of tugs by the Salvage Association) was given to the defendant by 
Lloyd’s agent, because I also agree with him that, however the defendant got it, 
he was not thereby relieved from his obligation to send the J. P. Rennoldson or 
some other efficient tug to the help of the Cap Palos, and so continue to carry out 
his contract. It may be that, when the Salvage Association send a tug to tow a 
vessel out of danger, and the tug arrives, they do in practice take charge of the 
operations until the vessel is in a place of safety without the help or interference 
of anyone who has a towage contract with her owners, because their tugs are 
better fitted and equipped and their crews better skilled in such work. But that, 
if correct, does not discharge such a person from the obligations of his contract. 
The Salvage Association’s tug may, as in this case, not arrive, or other things may 
happen which require him to discharge that obligation; and I agree with Huu, J., 
that, in cancelling the orders to the J. P. Rennoldson and leaving to the Salvage 
Association the towage of the Cap Palos from a place of danger to a place of safety, 
the defendant failed to fulfil the obligations of his contract, and was guilty of a 
breach of it. 

Then there arises the question whether the learned judge was right in holding 
that the defendant was protected by the exceptions in the contract. The main 
argument against his decision before us was based on an attempt to show that the 
defendant, after the Cap Palos went ashore, wholly repudiated all obligations under 
the contract, and could not, therefore, avail himself of the exceptions. This is a 
question of fact, on which there should have been a finding by the learned judge. 
I am quite satisfied from the pleadings, the arguments of counsel as appearing in 
the judge’s note, supplemented to a certain extent by shorthand notes and by the 
judgment, that this point was never raised at the trial. The evidence to which we 
were referred on the point confirms me in this opinion, for, considering the counsel 
and the judge, I do not believe it would have been left as it is without further 
investigation if the point had been before the court. It was admitted that the 
learned judge was not asked for a finding on the point. I doubt, therefore, very 
much if it was competent for the plaintiffs to raise the point in this court, but it is 
not necessary to decide this, because of the view that I take of the case on other 
a sn eee I think that no such repudiation is proved by the evidence. 
“aia 2 te is ie ae gave up any attempt to tow the vessel 
Be. ‘ee pai ie oO baa ety, but that he never repudiated his contract to 
cece. i ee . = s ete as brought to a place of safety. There was evi- 
Hood's Bay 2 a oe 2 3 ered the two tugs originally engaged to go to Robin 
vee iemeapies Abe ere ee If this were true, it is some evidence of an 
eR futia Sanding dd = nary a were not true, the judge should have been 
Sie thsbslis defendant point. o not think that the finding of the learned 

gave up any attempt was intended by him to be a finding 


A 
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of more than I have stated—that is, that he gave up any attempt to do what he 
thought the Salvage Association tug was going to do. No other question was 
present to the judge’s mind, and I do not know how he would have found on any 
other point which might have been, but was not, brought to his attention. 

It was argued that, on these facts, as I have stated them, the exception ceased 
to apply, because the contract was changed in character on the analogy of deviation, 
as in Lilley v. Doubleday (1). This may be so, and I say nothing to the contrary, 
but I prefer to base my judgment on another ground. The exception clause in 
the towage contract is as follows: 


“The steam tug owner is not responsible for the acts, neglect, or default of 
the masters, pilots, or crews of the steam tugs, or of consulting engineers, 
ships husbands, or other persons in his employment, or for any loss of life or 
injury to persons, or for any damage or loss that may arise to any vessel or 
craft being towed, or about to be towed, or cargo on board of same, or any 
other ship or cargo, or any pier, wharf, or other property through collision or 
otherwise, whether such damage arise from or be occasioned by any accident 
or by any omission, breach of duty, mismanagement, negligence, or default of 
the steam tug owner, or any of his servants or employees, or by any defect 
or imperfection in the steam tugs or their machinery or the towing gear, or its 
attachments or appurtenances, or tug’s hawsers or ropes if in use, or any of 
them, whether such defect or imperfection is in existence before or at the 
commencement of the towage, or arises during or after the performance thereof, 
or from the steam tug running short of coal, or from delay, stoppage, swiftness 
or slackness of speed, however occasioned or for what purpose soever taking 
place, or from any perils of the seas, rivers or navigation, or from strikes, 
lockouts, labour disturbances, disputes or anything done in contemplation or 
furtherance thereof, whether the steam tug owner be parties thereto or not, 
or for any of the consequences of the causes above excepted.”’ 


Really, the words held to protect the defendant are ‘‘damage . . . through collision 
or otherwise’ to a vessel being towed, or having been towed, by reason of the 
default of the steam tug owner. These words, isolated from the context, are very 
wide, and may cover the case, but there are numerous cases which decide that a 
limitation may be put on such wide words, if the construction of the whole clause 
requires it. I think that is the case here. I do not think it is necessary to say 
that in no case can the words ‘‘default of the owner’’ refer to a breach of contract, 
but I think that the whole clause points to the exceptions being confined to a time 
when the tug owner is doing something, or omitting to do something, in the actual 
performance of the contract, and do not apply during a period where, as in this 
ease, he has ceased, even for a time, to do anything at all, and has left the per- 
formance of his duties to someone else. In other words, I think the exception 
extends to cover a default during the actual performance of the duties of the 
contract, and not to an unjustified handing over of those obligations to someone 
else for performance. I think, therefore, that the appeal should be allowed, and 
judgment entered for the plaintiffs, with costs here and below. 


ATKIN, L.J.—This is an action for damages for breach of a contract of towage, 
whereby the plaintiffs’ ship was lost. The learned judge has held the defendant 
excused by reason of the exceptions contained in the contract. It is not disputed 
that the defendant’s ordinary conditions of towage were incorporated in the con- 
tract made between the parties, and the only question to be determined is whether, 
under the circumstances, they apply so as to protect the defendant. It is con- 
tended by the plaintiffs that they do not apply, because at the time of loss the 
defendant was not performing, and had temporarily, at any rate, abandoned per- 
formance of the particular contract to which the exceptions related. [His Lorp- 
sup stated the facts, and continued:] The history of the towage in hours, as 
appears from the record, is: Four and a half hours’ towage, thirty-seven no 
towage; one towage, three no towage; nine and a half towage, sixty-one no towage, 
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of which only six hours’ towage was efficient—a remarkable divergence from - A 
contract for about fifteen hours’ continuous towage. ‘This closely resemble’s Alice’s 
‘jam every other day’’—tug yesterday and tug tomorrow, but never —— 
The figures appear to me to indicate such delay as to make the purported perior- 
mance something quite different from that contracted for, a form of deviation 
quite familiar in maritime adventures. But the consideration of the defendant’s 
performance of this contract cannot end with a bare enumeration of hours of B 
towage. Evidence was given of his actions during the period from 10.30 on the 
Thursday, when the towage ceased, and 3 p.m. on Sunday afternoon, when the 
schooner went aground. On the Saturday, the defendant himself visited Robin 
Hood's Bay, and apparently made arrangements that a fresh tug, the J. P. Rennold- 
son, then at Middlesbrough, should go to the rescue. But on receiving a message, 
not identified, that two powerful tugs were being sent to the scene on behalf of G 
underwriters on Saturday evening, the defendant cancelled these arrangements, 
and, as found by the learned judge, gave up any attempt to help the schooner. 
Much argument was addressed to us to show that this finding was contrary to 
the evidence. In my opinion, although there was evidence each way, there was 
ample evidence to justify the judge, who saw the witnesses, in arriving at this 
finding. The judge has also found that, if the defendant had continued to attempt JJ 
to carry out his contract with reasonable industry, the schooner could have been 
saved up to midday on Sunday. 

The question that arises is whether, under the above circumstances, the defen- 
dant can rely on the exceptions. In my opinion, they have no application in the 
facts of this case. It is immaterial to discuss whether the true view is that the 
wide words of the exceptions, ‘‘default,’’ ‘‘omission,’’ and ‘“‘breach of duty,’’ 
properly construed, do not extend to cases where the contracting party ceases 
altogether to perform the contract, or that the exceptions, construed in their 
widest sense, do not apply where the contract is not being performed at all. The 
principle appears to me to be common to all classes of contract, and is to be 
found applied in cases of marine insurance (Marine Insurance Act, 1906, s. 45 
to s. 48); carriage by sea and river (James Morrison & Co., Ltd. v. Shaw, Savill FP 
and Albion Co., Ltd. (2), and Davis v. Garrett (8)); by land (Mallett v. Great 
Eastern Rail. Co. (4), and Lilley v. Doubleday (1); and contracts of bailment. 
“The principle is well known, and perhaps Lilley v. Doubleday (1) is the 
best illustration, that if one undertakes to do a thing in a certain way, or to 
keep a thing in a certain place, with certain conditions protecting it, and have 
broken the contract by not doing the thing contracted for in the way contracted G 
for, or not keeping the article in the place in which you have contracted to 
keep it, you cannot rely on the conditions which were only intended to protect 
you if you carried out the contract in the way in which you had contracted to do it”’ 
—per Scrurton, L.J., in Gibaud v. Great Eastern Rail. Co. (5) ({1921] 2 K.B. 
at p. 435). If the tugs, on the orders of the defendant, had cast off the tow in a 
storm on a lee shore for the purpose of engaging in a more profitable salvage opera- H 
tion, and the tow were in consequence damaged, could it be suggested that the 
intention of the contract was that the defendant should be protected? It is not, 
as was contended, a question of repudiation of contract which was to be accepted 
by the other party in order to give rise to a claim for breach. The tow might go 
to the bottom protesting to the last moment and claiming fulfilment of the contract, 
and yet the defendant would, in my judgment, in such a case fail to be protected I 
by his exceptions. I am far from saying that a contractor may not make a valid 
ie that he is not to be liable for any failure to perform his contract, 

g even wilful default, but he must use very clear words to express that 

purpose, which I do not find here. 
pte ig ai I come to the conclusion that the exceptions in this case 
o the claim, and that effect must be given to the learned judge's 


findings of fact, and judgment be entered for the plaintiffs for damages to be 
assessed by the registrar and merchants. : 








H 
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YOUNGER, L.J.—I am entirely of the same opinion. One of the defendant's 


conditions of towage, to which reference has been made in the judgments just 
delivered, is as follows: 


“If a steam tug is engaged to tow a ship to any port or station, but 
through stress of weather or other unavoidable circumstances, she is separated 
from the ship, the steam tug owner shall be paid (pro rata) for the distance 
towed, unless otherwise mutually agreed.”’ 


This condition seems to supply some indication of the circumstances in which 
separation of the tug from the tow was, in the contemplation of this contract, 
regarded as permissible. The circumstances did not exist here. The tugs, the 
learned judge finds, negligently left the Cap Palos in Robin Hood’s Bay on the 
morning of Oct. 24. That negligent act, however, was the act of the masters, and 
from that the conditions protect the defendant. But the constructive total loss 
of the vessel was not due to that negligent act. It was due to the neglect and 
default of the defendant himself, fully cognisant as he was of the facts, and of the 
situation of the Cap Palos, in not sending before noon on Oct. 26, a tug or tugs 
to assist her in the position of danger in which she had been left, and incidentally 
to proceed with the completion of the first part of his contract of towage, the 
prosecution of which he had for the time abandoned. I agree in the view that, 
from that personal neglect and default of his own, at such a time and in such 
circumstances, the conditions of towage afford no protection to the defendant, 
even if the explanation he offers of his failure to send the tug J. P. Rennoldson to 
the assistance of the tow can on the evidence be accepted, a subject on which I 
refrain from further observation. I think the appeal should be allowed. 
Appeal allowed. 
Solicitors: Thomas Cooper & Co., for Hill, Dickinson & Co., Liverpool; Van 
Sandan & Co., for Belk & Smith, Middlesbrough. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. } 


JAMES v. SMITH 


[Court or APPEAL (Bankes, Scrutton and Atkin, L.JJ.), June 7, 1921] 


[Reported [1931] 2 K.B. 317, n.; 100 L.J.K.B. 585, n.; 
145 L.T. 457, n.] 


Estate Agent—Commission—Agreement to pay ‘'£1,000 if the business is sold 
at’’ a certain figure—Introduction of purchaser who signed contract to pur- 
chase, but was unable to complete—Burden of proof. 

In January, 1920, the defendant wrote to the plaintiff saying that she was 
prepared to sell the freehold of the C. hotel, together with the business, 
furniture and effects, for £31,000, and ‘“‘to pay you a commission of £1,000 
if the business is sold at this figure.’’ The plaintiff introduced a purchaser 
who signed a contract to purchase the hotel, but was unable to complete 
the purchase. The plaintiff claimed commission. ae 

Held: on the true construction of the letter the plaintiff became entitled 
to commission on the introduction of a purchaser able and willing to purchase ; 
there being no evidence that the purchaser was able to purchase, the plaintiff 
had failed to discharge the onus of proof; and, therefore, his claim to com- 
mission failed. 

Notes. Considered: Martin v. Perry and Daw, [1931] All E.R.Rep. 110. 

Applied: Poole v. Clarke & Co., [1945] 2 All E.R. 445. Considered: Dennis Reed, 
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Ltd. v. Nicholls, [1948] 2 All E.R. 914. Referred to: George Trollope & Sons v. 
Ricghs Bros. (1934), 140 L.T. 376; Ronald Bampton é& Partners v. Garner & ian 
Ltd., [1937] 3 All E.R. 438; Dennis Reed, Ltd. v. Goody, [1950] 1 All E.R. 919; 


istop m4 y d 1045. 
Boots v. Christopher & Co., [1951] 2 All E.R. 
ie es an aie remuneration, see 2 Hatspury’s Laws (8rd Edn.) 196 et seq.; 


and for cases see 1 Dicest 488 et seq. 


Cases referred to: 
(1) Passingham v. King (1 
(2) Horford v. Wilson (180 
(3) Green v. Lucas (1875), 
(4) Chapman v. Winson (1 
1 Digest 514, 1776. 
(5) Lott v. Outhwaite (1893), 10 T.L.R. 76, C.A.; 1 Digest 514, 1775. 


898), 14 T.L.R. 392, C.A.; 1 Digest 512, 1767. 

7), 1 Taunt. 12; 127 E.R. 733; 1 Digest 512, 1770. 
33 L.T. 584; 40 J.P. 390, C.A.; 1 Digest 511, 1761. 
904), 91 L.T. 17; 53 W.R. 19; 20 T.L.R. 668, O.A33 


Appeal from SHrarMan, J. 
On Jan. 6, 1920, the defendant, on behalf of the vendors, wrote the following 
letter to the plaintiff : 

“Gentlemen. Re your representative’s call. I am prepared to sell the 
freehold of the Central Hotel, together with the business, furniture and effects, 
for the sum of £31,000, and to pay you a commission of £1,000 if the business 
is sold at this figure.”’ 


The plaintiff introduced a purchaser who signed a contract with the vendors to 
purchase the hotel for the sum named. He was unable to complete the purchase. 
The plaintiff claimed commission, and SumarMan, J., gave him judgment. 

The defendant appealed. 


Charles, K.C., and J. G. Trapnell for the defendant. 
Holman Gregory, K.C., and Rayner Goddard for the plaintiff. 


BANKES, L.J.—The question in dispute between these parties is whether the 
plaintiff has earned his commission. The defendant was the largest shareholder in 
the Richardson Hotel Co., Ltd., which owned the Central Hotel, Bournemouth, 
and she was apparently authorized by the company to sell the property. The 
plaintiff got into communication with her, and, on Jan. 6, 1920, she gave him a 
letter, which is the commission note on which this action is founded. It was in 
the following terms : 


“Gentlemen. Re your representative’s call. I am prepared to sell the 
freehold of the Central Hotel, together with the business, furniture and effects, 
for the sum of £31,000, and to pay you a commission of £1,000 if the business 
is sold at this figure.’’ 


It was signed by the defendant. It is quite plain that this document is incom- 
plete and barely intelligible, but the court must put some construction on it. 


F 


Assume that the question for decision is, what is meant by the words: ‘‘And to 


pay you a commission of £1,000 if the business is sold at this figure.’ As I 
understand the contention, the defendant puts her argument in this twofold way. 
She says those words either mean, if the sale is completed and the purchase money 
paid—that is what is meant by ‘‘sold’’—or they mean, if the business is sold, 
meaning a contract of purchase is signed, but by a person able and willing to 
complete. On the other hand, I understand the contention for the plaintiff to be 
that “‘if the business is sold’’ means if a contract to purchase is, in fact, signed by 
someone introduced by him with whom the vendor is willing to make a contract, 
regardless whether the person introduced can or cannot complete the purchase. 
It is between those three suggestions that the court has to elect, and, in my 
opinion, the one I mentioned second is the true interpretation of this document, 
and I think the words mean, if a contract of purchase is signed, but by a person 
able and willing to complete. I arrive at that by this process of reasoning. It is 
necessary, a8 I have said, to imply consideration moving from the plaintiff into 
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the agreement to make it a complete contract, and if that consideration were 
written out and added to the document it would be: ‘‘In consideration of your 
finding me a purchaser.’’ What is the meaning to be attached to those words? 
They mean, and must mean, a purchaser ready and willing to purchase in the 
sense of a purchaser able to purchase and able to complete as well; they do not 
mean and cannot mean a purchaser in the sense either of a man of straw or of a 
man without means. 

Assuming that to be the consideration moving from the plaintiff and written into 
the document, what is the position of a purchaser able to purchase having been 
introduced to the defendant, and she refusing to enter into a contract? Counsel 
for the plaintiff does not dispute that he would have been under an obligation to 
prove that the purchaser whom the defendant refused to accept was a person ready 
and willing and able to complete the contract. If that is the meaning of the 
consideration, it appears to me that it must remain and be part of the contract, 
whether the defendant refused to accept the purchaser or whether she accepted 
him, if the purchaser signs the contract. There cannot be two different meanings 
to the contract depending on whether the defendant accepts the purchaser or 
whether she refuses to accept him. I understand junior counsel for the plaintiff 
to say that, although that may be true and may be the meaning of the contract, 
yet when a purchaser is introduced and the defendant elects to enter into a con- 
tract with him, that, in some way and for some reason which I do not follow, 
absolves the plaintiff from any obligation on his part to fulfil the consideration 
which was part of the contract with the defendant. I understand that that was 
the view accepted by Suearman, J. In the earlier part of his judgment he seems 
to have taken the same view as I am taking, for he said it was obviously the inten- 
tion of the parties that £31,000 should be fixed as the purchase price in order that 
the defendant should receive £30,000 and the plaintiff £1,000, which indicates 
that, in his view, the bargain was that the commission should be payable out of 
the purchase money. But then he went on to say that the plaintiff introduced a 
purchaser, and the defendant then had the chance of inquiring as to the pur- 
chaser’s solvency, and that, if she did not choose to avail herself of that chance, 
it was her fault, and it did not lie in her mouth to say any longer that the plaintiff 
only earned his commission in the event of his introducing a customer able and 
willing to complete. Junior counsel for the plaintiff relied on Passingham v. 
King (1) as supporting that contention, and he suggests that the Court of Appeal 
in that case held that the vendor was liable, because, from the moment the con- 
tract was signed, he had taken the case out of the hands of the agents. 
A. L. Surru, L.J., said (14 T.L.R. at p. 392): 


“In these circumstances, he was of opinion that the defendant had taken 
up the negotiations himself and taken them out of the hands of the plaintiff 
and had accepted Vine as the purchaser.’’ 


One does not know whether the words were intended by the lord justice to refer 
to the negotiations between the vendor and the purchaser subsequent to the 
contract of sale, or whether he intended them to apply to the contract of sale as 
well, but he speaks of the defendant taking up the negotiations himself and taking 
them out of the hands of the plaintiff. In the present case, there was no taking the 
business out of the hands of the plaintiff; if he was absolved from the duty of finding 
a purchaser able and willing to purchase it was merely because the defendant had 
signed the contract with the person introduced. There was no taking the business 
out of the plaintiff's hands in the sense in which A. L. Suiru, L.J., speaks of taking 
the business out of the hands of the agent in that case. I do not propose to go 
through the other cases that have been referred to; they really all depend on the 
particular facts of each. Horford v. Wilson (2), cited by junior counsel for the 
plaintiff, is very like the present case in its facts, but the language of the learned 
judges in that case does not seem applicable, for the reason that the point we are 
now considering was uot taken before them. In Green v. Lucas (8) the view 
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taken by the Court of Appeal as to the obligation of an agent ae ae age 
commission—namely, that he must introduce a person ready an it: —— nf 
to take or to buy, as the case may be—seems to me to be an authority for : ev ee 
we are taking of this case. With regard to the other cases, they all seem to me t 

icular language of the contract. In some of them, as 1n 


have turned upon the parti 
Chapman v. Winson (4), or in Lott v. Outhwaite (5), there were words in the 


contracts which clearly indicated that eS ee was only payable either out 
se money or on completion of the purchase. 

a fo ge f hae sndteeked: I do not agree with the view taken by SHEAR- 

man, J., because I think that the obligation of the plaintiff being to introduce a 

person who was able to purchase, he had no evidence that the particular purchaser 

whom he introduced was in that position, and, having failed to give that evidence, 

his action fails, and the appeal must be allowed. 


SCRUTTON, L.J.—I agree. The question in this case is whether an agent is 


entitled to commission who has introduced a man who has signed an agreement to 


purchase, but who is apparently quite unable to complete that agreement because 
he has no funds. The first question in all these commission cases 1s a very 
obvious one, but one which is frequently overlooked: that is the question men- 
tioned by Lorp Cotuins, M.R., in Chapman v. Winson (4) (91 L.T. at p. 19): 


“The parties can agree upon any particular event upon which commission 
is to become payable, and the question in the present case is what is the 
event upon which the parties have agreed that commission shall be payable?”’ 


It is quite open to the parties to use language that makes it clear that the com- 
mission is only payable on the money ultimately received or which might have 
been received but for the vendor’s fault. It is quite possible for the parties to 
make it clear that the commission is to be payable as soon as a contract for pur- 
chase has been made, whatever happens to it and with whomsoever it is made. 
What the event is which entitles the agent to commission depends on the contract 
in the particular case. In the present case that contract is to be found in the letter 
of Jan. 6, 1920, a letter written by the defendant at the dictation of the plaintiff. 
It is as follows: [His Lorpsurp read it.} What does the agreement mean, and 
what is the event which will entitle the agent to his commission? In my view, it 
is at least this: If you introduce a person who will make an agreement of purchase 
with me and whom you have reasonable cause to believe is ready and willing to 
purchase, I will pay you £1,000. I say it is at least that, but I think it is more, 
for a reason that I will give later. The other view, from which, indeed, counsel 
for the plaintiff did not shrink, involves this, that, if I introduce a man of straw, 
saying nothing as to his capacity, although I know him to be a man of straw, who 
is willing to sign an agreement, I shall have earned myself £1,000 although I know 
that the man I have introduced is quite unable to fulfil his cbligations. If that is 
the least obligation that can be put on the agent, the latter, at the trial, no doubt 
advised by his counsel, took the course of not going into the box himself to state 
what his knowledge of the purchaser was, and there was no evidence whatever of 
the ability of the purchaser to carry out any agreement of purchase at the time he 
made it. So far as there was evidence, it suggested that he had no ability to 
carry it out. He was said by his solicitors to be a person of no means; he is 
stated to live in a very small house, and it does not appear that he had any 
binding agreement with anybody to provide him with capital. On these facts, it 
appears to me that the agent has not proved the minimum of his obligation, and he 
therefore fails. But I think his obligation is larger than that, because it is agreed 
that, if he had introduced a purchaser, but the vendor had declined to sell to him, 
the agent, to earn his commission, would have to prove, not that he introduced 
the purchaser whom he had reason to believe was ready and willing to purchase, 
but that he had introduced a person who in fact was able and willing to purchase. 
I find it very difficult to believe that the measure of obligation is different in the 
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ease where the vendor does not sell to the purchaser introduced, from what it is in 
the case where he does sell to the purchaser introduced. If, of course, the mini- 
mum is ability and willingness, the agent also fails, in the language used by two 
such masters of the common law as BraMwe.L, B., and Biacxsurn, J., in Green 
v. Lucas (3). As I understand the argument for the plaintiff it was this: True it 
is, that, if you do not sell, my obligation was to show that I had introduced a man 
able and willing to purchase, but I am entirely relieved of that obligation if you 
do enter into an agreement with the man I introduced, although he is, in fact, quite 
unable to purchase, and although you made no inquiry but relied on my position 
as an agent. It seems to me that, in a case like that, the more reputable an agent 
and the more likely the vendor is to rely on him, the more difficult will be the 
position of the vendor, and the more likely he is to make an agreement with a man 
whom a respectable agent has introduced, the more difficulty the vendor will be in 
when the purchaser turns out to be a man with no means at all. 

On that limited ground, I am unable to agree with the judgment of Suearman, J. 
I quite see that, on other agreements, there might be questions of great difficulty. 
I see, for instance, that the point on which A. L. Surrg and VaucHan Wiuiams, 
L.JJ., disagreed in Passingham v. King (1) is a question of very considerable 
difficulty, which I am relieved not to have to decide in this case. I decide this 
ease on the wording of this contract on the minimum obligation which appears to 
me to be put by the contract on this plaintiff, and on the fact that he gave no 
evidence to satisfy that minimum obligation. 


ATKIN, L.J.—I agree. I think the letter of Jan. 6 was a commission note, 
and was intended to record the terms of the employment of the plaintiff. The 
question arises on the construction of the words: ‘‘I am prepared . . . to pay you 
a commission of £1,000 if the business is sold at this figure.’’ I think the agree- 
ment to pay the commission of £1,000 if the business was sold does relate to the 
figure of £31,000. That is not sufficient to enable me to get at the meaning of 
this contract, because, so far, it does not express what is to be done by the plain- 
tiff, and that term has to be implied; and it seems to me that it is on the question 
of what terms are to be implied that the difficulty in this case really arises. There 
has to be an implication made as to the subject-matter of the contract from the 
relations of the parties and from the rest of the language which constitutes the 
contract between them. It appears to me it must mean this: “‘I agree to pay you 
a commission if the business is agreed to be sold by you or through your services,”’ 
and that involves the further question, what services? Now it appears to me that 
the true view in this case is: ‘‘If you introduce a purchaser ready and willing to 
purchase the property at this price.’’ I think on the whole, the balance of 
authority binding on us is in favour of this view, and is the true result of Green v. 
Lucas (3), and I think it represents what would be the term necessarily inserted 
if the parties had turned their minds to expressing it in order to give validity to 
the arrangement which they were entering into. In a contract of this kind, 
which is a contract of employment of an agent to procure a purchaser for the 
purchase of real estate, I do not think that the agent, in the absence of any 
express contract to the contrary, performs his obligation merely by introducing a 
person who is willing to enter into a contract to purchase the property. In my 
opinion, the purchaser must be willing and ready, that is to say, able, up to the 
time he signs the contract. There are two reservations I want to make in respect 
of this matter, because this is a very important matter, and questions as to 
commission interest so many people, that they are generally reported more or less 
imperfectly somewhere or other. I say this because a great many of the reports 
of commission cases omit altogether the terms of the contract upon which the 
commission is claimed, which is not an immaterial circumstance. As a matter 
of fact, the result depends so often on the terms of the contract, and nothing but 
the terms of the contract, that it is very seldom that one case really is a guide in 
respect of future cases. I think that ‘‘ability’’ does not depend on whether the 
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dat the time; to my mind, it is a question of fact. 
er he has a binding agreement by which 
some third person is obliged to provide him with resources to carry out the 
contract. I think it is sufficient if it is proved by the agent or by the purchaser 
that the circumstances are such that, if the vendor had been ready and willing to 
carry out his contract, he on his part at the proper time could have found the 
necessary money to perform his obligation. Again, to my mind, this question 1s 
independent of the question whether or not it is the duty of the agent to make 
inquiries whether the person he introduces is able to carry out his contract. 
There may be some cases in which it is the duty of the agent to make such 
inquiries, and one case was cited to us in which a judge of first instance held that 
such was the duty of an agent who was employed to find a tenant of a furnished 
house, and I do not wish to say that that is not his duty. On the other hand, 
I think it is quite plain that there are cases where the agent is not expected to 
make inquiries himself, and it is quite possible he may leave it to the vendor to 
make them; and, of course, there may be cases where this term does not arise, 
and so it is quite consistent with there being an implied term that the agent is 
under no obligation to make inquiries, the only result being, if he does not make 
inquiries and the person he introduces is not apparently able and willing to 
perform the contract, he does not then earn his commission. To my mind, the 
obligation, when it exists, is an absolute obligation; that is to say, it is performed 
by introducing a person who, in fact, is ready and willing, and the contract is not 
performed merely because the agent believes, on reasonable grounds, that he is 
ready and willing. Such a belief might have a very important bearing if one were 
really considering the question whether the agent had any duty to make inquiries. 
As I say, I think this case is independent of such a matter as that, and it must be 
distinguished from a case of employing a person to obtain commercial contracts in 
respect of the sale of goods, as, for instance, the case of an ordinary commercial 
traveller employed in obtaining orders. I am not saying that there cannot be 
implied terms in such cases, but nothing that has fallen from me must be taken 
as implying that I think such a condition would exist in the employment of such 
agents. In this particular case, I think that the true view is that the agent was 
employed on the terms to find a purchaser ready and willing to carry out a purchase 
at £31,000, and that readiness and willingness must exist at the time the contract 
was entered into. It appears to me quite plain, on the facts of this case, that this 
purchaser who was introduced was not able to carry out the transaction, because 
within a week before the arrival of the time for completion his solicitor wrote in 
terms to say that he was unable to carry out the transaction, and in view of that 
evidence, there being no countervailing evidence at all to indicate that the pur- 
chaser was able to carry out the transaction, it appears to me quite plain that the 
plaintiff fails in the onus that is cast on him, and I think, therefore, that he did 
not do enough to entitle him to recover his commission. I think, therefore, that 
the appeal must be allowed. 
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I do not think it depends upon wheth 


Appeal allowed. 


Solicitors: Bentley & Jenkins, for Tattersall € Son, Bournemouth; Blundell 
Baker & Co., for J. M. B. Turner, Bournemouth. , 


[Reported by R. A. Yue, Esq., Barrister-at-Law.} 
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A 
WRIGHTSON v. McARTHUR AND HUTCHISONS (1919), LTD. 


[Kine’s Bencw Drviston (Rowlatt, J.), March 10, 21, 1921] 


[Reported [1921] 2 K.B. 807; 90 L.J.K.B. 842; 125 L.T. 383; 
37 T.L.R. 575; 65 Sol. Jo. 553; [1921] B. & C.R. 136] 
Company—W inding-up—Charge—Registration as bill of sale—Charge by com- 
pany on goods stored in locked room on company’s premises—Delivery to 
chargee of key of room—Right to enter building and remove goods—Posses- 

sion of goods passing to chargee—Bills of Sale Act, 1878 (41 ¢ 42 Vict., c. 31), 

s. 4—Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 93 (1) (c). 

C The defendant company were minded to give the plaintiff security on goods 
of their own against loss which the plaintiff might suffer owing to the non- 
performance by the defendant M. of a contract to purchase certain goods from 
the plaintiff. The goods the subject of the security were set aside in two 
rooms on the defendant company’s premises and were kept separate from the 
other goods on the premises. The rooms were locked, the keys were handed 

D to the plaintiff, and the terms of the transaction were recorded in two letters 
written by the defendant company to the plaintiff. The second letter was 
written after the keys were handed over to the plaintiff, and contained the 
words: ‘‘You can have the right to remove [the goods] as desired.’’ The 
defendant company went into voluntary liquidation and the liquidator con- 
tended that the security was void as against him under the Companies 

E (Consolidation) Act, 1908, s. 93 (1) (c), as being a charge created or evidenced 
by an instrument which required registration under the Bills of Sale Act, 
1878, s. 4. 

Held: possession of the goods passed to the plaintiff by the delivery to him 
of the keys coupled with the fact that an irrevocable licence to enter the 
defendant company’s premises to use the keys was also conferred, and, there- 

F fore, the security did not require to be registered as a bill of sale, and was 
valid as against the liquidator. 


Notes. The Companies (Consolidation) Act, 1908, s. 98, is replaced by s. 95 of 
the Companies Act, 1948 (infra). 

Referred to: Mercantile Bank of India, Ltd. v. Chartered Bank of India, 
Australia and China, and Strauss & Co., Ltd., [1937] 1 All E.R. 231; [1937 | 

G 4 Al E.R. 561. 

As to the scope of a bill of sale, see 3 Hanspury'’s Laws (8rd Edn.) 258 et seq.; 
and for cases see 7 Dicest 5 et seq. As to possession of goods, see 25 HaAusBury’s 
Laws (2nd Edn.) 194 et seq.; and for cases see 25 Dicest 4 et seq. For the Bills 
of Sale Act, 1878, s. 4, see 2 Hatspury’s Sratures (2nd Edn.) 558; and for the 
Companies Act, 1948, s. 95, see 3 Hauspury’s Statures (2nd Edn.) 533. 


Cases referred to: 

(1) Morris v. Delobbel-Flipo, [1892] 2 Ch. 352; 61 L.J.Ch. 518; 66 L.T. 320; 
40 W.R. 492; 36 Sol. Jo. 347; 7 Digest 19, 87. 

(2) Re Townsend, Ex parte Parsons (1886), 16 Q.B.D. 582; 55 L.J.Q.B. 137; 
53 L.T. 897; 34 W.R. 829; 2 T.L.R. 253; 3 Morr. 36, C.A.; 7 Digest 21, 96. 

I (3) Re Hardwick, Ex parte Hubbard (1886), 17 Q.B.D. 690; 55 L.J.Q.B. 490; 

59 L.T. 172, n.; 835 W.R. 2; 2 T.L.R. 904; 3 Morr. 246, C.A.; 7 Digest 20, 
90. 

(4) Dublin City Distillery, Ltd. v. Doherty, [1914] A.C. 823; 83 L.J.P.C. 265; 
111 L.T. 115, H.L.; 7 Digest 20, 88 1. 

(5) Hilton v. Tucker (1888), 39 Ch.D. 669; 57 L.J.Ch. 978; 59 L.T. 172; 36 W.R. 
762; 4 T.L.R. 618; 7 Digest 20, 93. 

(6) Ward v. Turner (1752), 1 Dick. 170; 2 Ves. Sen. 431; 21 E.R. 234, L.C.; 


25 Digest 552, 372. 
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(7) Re Mustapha, Mustapha v. Wedlake, [1891] W.N. 201; 8 T.L.R. 160; gq 


36 Sol. Jo. 125; 25 Digest joa madis 


Action in the Commercial Court. 
The facts are set out in the judgment of RowLatTt, 
By s. 4 of the Bills of Sale Act, 1878: 

“In this Act the following words and expressions shall have the meanings B 
in this section assigned to them respectively, unless there be something in the 
subject or context repugnant to such construction; (that is to say) The expres- 
sion ‘bill of sale’ shall include bills of sale, assignments, transfers, declara- 
tions of trust without transfer, inventories of goods with receipts thereto 
attached, or receipts for purchase moneys of goods, and other assurances of 
personal chattels, and also powers of attorney, authorities, or licences to take Cc 
possession of personal chattels as security for any debt, and also any agreement, 
whether intended or not to be followed by the execution of any other instru- 
ment, by which a right in equity to any personal chattels, or to any charge 
or security thereon, shall be conferred, but shall not include the following 
documents; that is to say, assignments for the benefit of the creditors of the 
person making or giving the same, marriage settlements, transfers or assign- D 
ments of any ship or vessel or any share thereof, transfers of goods in the 
ordinary course of business of any trade or calling, bills of sale of goods in 
foreign parts or at sea, bills of lading, India warrants, warehouse-keepers’ 
certificates, warrants or orders for the delivery of goods, or any other docu- 
ments used in the ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise, either by indorse- E 
ment or by delivery, the possessor of such document to transfer or receive 
goods thereby represented. .. .”’ 


By s. 93 (1) (c) of the Companies (Consolidation) Act, 1908: 


J. 


‘Every mortgage or charge created after the first day of July nineteen 
hundred and eight by a company registered in England or Ireland and being 
. . . (c) a mortgage or charge created or evidenced by an instrument which, F 
if executed by an individual, would require registration as a bill of sale .. . 
shall, so far as any security on the company’s property or undertaking is 
thereby conferred, be void against the liquidator and any creditor of the 
company, unless the prescribed particulars of the mortgage or charge, together 
with the instrument (if any) by which the mortgage or charge is created or 
evidenced, are delivered to or received by the registrar of companies for regis- 
tration in manner required by this Act within twenty-one days after the date 
of its creation, but without prejudice to any contract or obligation for repay- 
ment of the money thereby secured... .”’ : 


J. A. Hawke, K.C., and Harold Morris, K.C., for the plaintiff. 
Holman Gregory, K.C., and E. F. Spence for the defendant company. H 


Cur. adv. vult. 
Mar. 21. ROWLATT, J., read the following judgment.—The facts of the case, 


eal = Bate in dispute, can be stated for the present purpose extremely shortly. 

: he ne ge a bee minded, for reasons and under circumstances which 

en : 0, to give the plaintiff security on goods of their own against loss [ 
might suffer, owing to the non-performance by the defendant George 


Wigram Mc 
plaintiff. 


Arthur i 
us a of a contract to purchase certain mercurial goods from the 
e circumstances, there was a series of interviews between the 


laint; . 
plaintiff and, in the first instance, the whole board of directors, and, later, repre- 


sentatives of the board who acted for the others 
m\ 
letters of Aug. 25 and one of Aug. 30, 1920. 
by the managing 


ents were made. 


‘ at which the necessary arrange- 
What took place was faithfully recorded in writing in nail 
The first of these documents, a letter 
director of the defendant company to the plaintiff, was handed 


~ 
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to him in order that he might consult his bank on it. The next letter from the 
plaintiff to the defendant company on the same day records that he has done so, 
and that he is able to agree to the proposal. This proposal was that, in considera- 
tion of two months’ further time, the defendant company would lay aside £5,000 
worth of goods as security for the due performance of the contract, and in the 
second of the two letters above mentioned, in which the plaintiff accepts it, he 
suggests that a valuer should be agreed to approve the security, and that arrange- 
ments will have to be made to remove the goods to an approved warehouse. On 
Aug. 30, the plaintiff and his valuer went to the defendant company’s offices, where 
they saw the stock sheets containing the goods, namely, a quantity of sylko, some 
buttons and thread intended to form the security. This having been approved, 
the plaintiff, his valuer and the managing director went into the basement and saw 
the sylko in a compartment there. The door of the compartment had no key and 
was apparently broken, but it was arranged that the doors should be repaired, a 
key provided, and that the goods should be locked up in the compartment and 
the key handed to the plaintiff's valuer on his behalf. This was duly done in the 
course of a day or two. The parties then went to some other premises of the 
defendant company, and in a room there saw the buttons and thread which had 
been mentioned in the stock sheets. The door of the room was locked and the 
key handed to the plaintiff or his valuer. There were no other goods locked up 
either with the sylko or with the buttons and thread. The parties had abandoned 
the idea of removing the goods to an approved warehouse and had substituted this 
plan of locking them up in separate compartments on the defendant company’s 
premises. This was done in order to save trouble, in the event of the defendant 
company being able to redeem the goods in whole or in part. After this the parties 
returned to the offices, and then, namely, after this transaction, the letter of 
Aug. 30 was given by the managing director to the plaintiff. The terms of the 
letter treat the setting aside of the goods, ete., as things to be done in the future. 
In fact, they had already taken place. The last words of this letter are ‘‘You 
can have the right to remove same [i.e., goods] as desired.’’ The defendant com- 
pany, being in voluntary liquidation, and, by its liquidator, having refused to allow 
the plaintiff to have access to the goods, or to remove them, the plaintiff commenced 
this action (i) against the defendant McArthur for damages for breach of contract 
in not accepting the goods, and (ii) against the defendant company for a declara- 
tion that the goods were the property of the plaintiff, or alternatively in the 
possession of the plaintiff, and that he was entitled to remove them, or, in the 
further alternative, that the goods were held by the defendant company on behalf 
of the plaintiff as security for the performance of the contract above referred to. 
The defendant McArthur, having made default in pleading, it was ordered that 
damages should be assessed at the trial, and they were assessed at £8,330. 

The defendant company was in liquidation, and the liquidator contended that 
the security was void as against him under s. 93 (1) (c) of the Companies (Con- 
solidation) Act, 1908, as being a charge created or evidenced by an instrument 
which required registration as a bill of sale under s. 4 of the Bills of Sale Act, 1878. 
The contention of the defendant company is that each of the three letters, or, at 
any rate, that of Aug. 30, which is the operative one, are instruments which 
evidence a charge, and which would, if executed by an individual, require registra- 
tion as a bill of sale, and, therefore, the charge is void against the liquidator under 
s. 93 of the Companies (Consolidation) Act, 1908. 

It was contended by counsel for the plaintiff, if I understand him aright, that, 
as there was a verbal arrangement to the same effect as the written arrangement, 
then, if the written arrangement is void as a bill of sale, the verbal arrangement can 
be treated as taking its place, and that that is not within the statute. That, in 
my view, is wholly unmaintainable. The document supersedes the conversation. 
If authority is wanted, it may be found in Morris v. Delobbel-Flipo (1), per 
Srimuinc, J., citing Re Townsend, Ex parte Parsons (2). This line of argument 
rests on a misapprehension of such passages in the authorities as that in Re 
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Hardwick, Ex parte Hubbard (3), where Bowen, L.J., says (17 Q.B.D. 7 p- set: 
4“ happen that the transaction will stand by its own strengt , eve 

Wh a ti d.’’. The lord justice was not speaking of identical arrange- 
eninge ee itten He was speaking of a document on the one 
mentéfpne..verbalne ‘S06, et i ting merely on words spoken or 
hand, and, on the other, a pene ty not resting J 

i n acts like a pledge with possession given. 
nfo a the por Rieha sein = went to the other extreme. He contended 
that, whenever the terms of a pledge are committed to writing, though the pe 
is completed with possession, the writing is a bill of sale and the pledge is bad. 
This seems to me to err as gravely as counsel for the plaintiff's contention, though 
in the opposite direction. The special property of a pledgee, as shown by Bowen, 
L.J., in the judgment referred to, exists by virtue of the act of delivery, not by 
virtue of the document. The point is neatly illustrated by the observations of 
Lorp Parxer in Dublin City Distillery v. Doherty (4) ({1914] A.C. at p. 855), 
where he lays it down that where no possession physically is given to complete a 
common law pledge, but a document is used to pass the possession and complete 
the pledge, such document is within the definition, unless, of course, it falls within 
the special exceptions named at the end of the section. It is often said generally 
that a pledge is not within the definition—indeed, counsel for the plaintiff said so 
frequently in the course of the argument—but, as Lorp ParKER’s dictum shows, 
that general statement is not accurate. What is accurate is that, where the pass- 
ing of property, special or general, is effected by actual delivery of possession (as 
truly enough it usually, but not invariably, is in cases of pledge), any accompany- 
ing document does not have the effect of any such instrument as is described by 
the section. For the above reasons, it seems to me that, if the delivery of the 
keys of the rooms in which the goods now in question were locked up is to be 
regarded as passing the possession, the security intended to be created is valid, 
and the question in the case is whether possession did pass. 

But before I consider that, I must deal with another argument presented by 
counsel for the defendant company. He urged that this was not a transaction of 
pledge, as there was no sum certain presently payable to be secured by it, and 
there might never be any sum payable, and that the document was an agreement 
conferring a right in equity to a charge on personal chattels within the definition. 
As already indicated, I do not think that whether a case falls or does not fall 
within the statute depends on whether it can be said that there is not or is a 
pledge. There is no exception of pledges, eo nomine. What does escape the 
statute is a right conferred not by a document, but by delivery of possession. But 
counsel for the defendant company argued that here it was only a right in equity, 
because, assuming possession, the plaintiff had not either the general property or 
the special property of a pledgee for a liquidated debt. I can only say that I fail 
to understand why the right of the plaintiff, assuming that he is to be treated as 
in possession, to retain that possession by way of security is not to be treated as a 
common law right. The decision of Srirtine, J., in Morris v. Delobbel-Flipo (1), 
already referred to, is directly in point, and I can only imagine that the learned 
counsel must have been thinking of the limited forms of legal estates in real 
property. 

The point to which this case is now reduced is whether the circumstances that 
the rooms, the keys of which were delivered, were within the defendant company’s 
premises, prevents the delivery of the keys conferring possession of the contents 
of those eiernre If the keys delivered had been the outside key of the whole ware- 
house containing these goods, I should have felt no difficulty, nor should I, had 
the key been of an apartment or receptacle in the premises of a third party as was 
the case in Hilton v. Tucker (5). On the other hand, if, the rooms being in the 
defendant company’s premises, the key had been given without the licence to go 
“Sytaealy the goods at any time, I should have thought it clear that possession 
io ate Sa 2 ene pec es of the goods remaining in 

YS possession with the security that they should not be 
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interfered with, but without any power of affirmative control at the free will of the 
plaintiff. It would be like the case of furniture left in a locked room in a house 
that is let furnished, where the lessor has no right to enter except on reasonable 
notice and at reasonable times. The actual question has to be considered in the 
light of the principle that delivery of a key has effect, not as symbolic delivery, 
but as giving the actual control. This was the view expressed by Lorp Harp- 
wickE, L.C., in Ward v. Turner (6), where he says that the key is the means of 
coming at possession. The matter was fully discussed in the light of all the cases 
in PoLLock aNnD WriIGHT ON PossEssIoN IN THE ComMoN Law, p. 61 and following 
pages. In Hilton v. Tucker (5), already referred to, in a judgment delivered since 
the date of that work, Kexewicu, J., observes (89 Ch.D. at p. 676) that the delivery 
of the key in order to make constructive possession must be under such circum- 
stances that it really does pass the full control of the place to which admission is 
to be gained by means of the key. If I may criticise that statement, my criticism 
would only be as to the propriety of the use of the word ‘‘constructive’’ in the 
connection in question. 

I think, therefore, there can be no doubt as to the true principle, and the 
difficulty is in its application. There are two cases in which delivery of the key 
of a box in a house has been held to confer possession of the contents. The first 
was Ward v. Turner (6), before Lorp Harpwicke, the other was Re Mustapha, 
Mustapha v. Wedlake (7), but in both those cases both parties were living in the 
house, and, therefore, the person receiving the delivery could not be expected to 
take away the box, but could hold possession of it in the house. It has never been 
held, so far as I know, that delivery of the key of a box which the deliverer retains 
in his own house, where the other party does not live, passes possession of the 
contents. 

On the whole, however, I think that, in the case before me, the possession was 
transferred, having regard to the fact that a licence to come and make the necessary 
entry to use the keys was also conferred, a licence which it seems to me could 
not be revoked. The door into the building would be open in business hours, and 
the mere fact that the plaintiff might wrongfully be excluded from the whole 
building does not, I think, affect the matter. If the key had been given to him 
with the intention to pass to him the possession of the room itself on a demise of it, 
I cannot doubt that possession would pass. I see no difference when the key is 
given to pass possession not of the room, but of the chattels. The key guards 
both in the same way. 

I have only to add that some argument was addressed to me on both sides as to 
the effect of what was done on the defendant company’s ability to obtain credit 
on the strength of these goods. I do not think that is the test, though considera- 
tions of that kind no doubt largely inspired the Bill of Sale Acts. The question is 
whether one can find a transfer by a common law pledge which involves the 
question of a common law delivery of possession. For these reasons, I give judg- 
ment for the plaintiff for the declaration asked for in the second alternative, 
including power to remove, with costs. Pte iol 

Solicitors: Devonshire, Monkland & Co.; Downer & Johnson. 

[Reported by T. W. Moraan, Esa., Barrister-at-Law.] 
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LEAVIS v. LEAVIS 
[Propate, Divorce AND ApmiraLty Divisron (Hill, J.), February 28, March 21, 
1921] 
[Reported [1921] P. 299; 90 Lid Ps S08: 1866 Te B 


37 T.L.R. 578; 65 Sol. Jo. 456] 


Divorce—Contempt of court—Failure to obey orders as to costs and alimony 
pendente lite—Further proceedings by party in contempt—Discretion of 
court to allow—Matters for consideration. 

Failure to comply with orders of the Divorce Division for payment of costs 
and of alimony pendente lite is still a contempt of court, although, since the C 
Debtors Act, 1869, the party in default can no longer be attached. 

Where a husband had failed to comply with such orders, held, that the 
court had a discretion whether or not to allow him to take a further step in the 
litigation; in exercising that discretion the court would take into consideration 
whether his failure to comply with the court’s orders was due to his fault 
or misfortune. D 


Notes. The rules governing matrimonial causes are now Matrimonial Causes 
Rules, 1957, S.I. 1957 No. 619 (10 Hatssury’s Staturory InstruMENTs), r. 64 of 
which governs the enforcement of orders made by the Divorce Division. 

Considered: Gower v. Gower, [1938] 2 All E.R. 283. Referred to: Hadkinson 
v. Hadkinson, [1952] 2 All E.R. 567; Marezuk v. Marczuk, [1956] 1 All E.R. 657; E 
Farrant v. Farrant, [1957] 1 All E.R. 204. 

As to enforcement of orders of Divorce Division, see 12 Hatspury’s Laws (38rd 
Iidn.) 471-474; and for cases see 27 Dicrst (Repl.) 673 et seq. 


Cases referred to: 
(1) Ivimey v. Ivimey, [1908] 2 K.B. 260; 77 L.J.K.B. 714; 99 L.T. 75; 52 
Sol. Jo. 482, C.A.; 27 Digest (Repl.) 682, 6517. F 
(2) Bailey v. Bailey (1884), 13 Q.B.D. 855; 53 L.J.Q.B. 583, C.A.; 27 Digest 
(Repl.) 682, 6515. 
(3) Cooper v. Cooper (1864), 3 Sw. & Tr. 392; 33 L.J.P.M. & A. 71; 164 E.R. 
1327; 27 Digest (Repl.) 538, 4852. 


Also referred to in argument : 
Bates v. Bates (1888), 14 P.D. 17; 58 L.J.P. 85; 60 L.T. 125; 87 W.R. 230; G 
5 T.L.R. 155, C.A.; 27 Digest (Repl.) 676, 6451. 


Undefended Petition by a wife for restitution of conjugal rights. 

The petition was filed on Aug. 24, 1920, and the husband appeared, but filed no 
answer. An order for payment of taxed costs to setting down and security for the 
costs of trial was made on Oct. 22, and one for alimony pendente lite on Oct. 29. ]{ 
On Dec. 7 the wife gave notice of motion for Dec. 13 to attach the husband for 
non-compliance with the direction as to security in the order of Oct. 22. On 
Dec. 10 the husband took out a summons under r. 176 of the Matrimonial Causes 
Rules (1865), to stay proceedings in the suit on the ground that he was willing to 
return to cohabitation. On Dec. 13 the motion for attachment was heard by 
Str Henry Doxz, P., who ordered a writ to issue at the expiration of fourteen days, J 
and under the pressure of this order security was furnished. Only one payment if 
alimony was made, and the wife’s taxed costs remained unpaid. The summons 
to stay after several adjournments came on before the President on Jan. 81, 1921 
and was then adjourned into court for argument, and with the approval of the 
President placed in Hii, J.’s list. Affidavits were filed on both sides on which 
there was a conflict of evidence as to the husband’s means. He admitted an 
income of £58 a month, but said he had to pay £20 a month to a money-lender and 
that he had other financial embarrassments, which rendered it impossible for him 
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A to comply with the court’s orders. On Feb. 18 the adjourned summons to stay 
came on for argument before Hi11, J. 


T. Bucknill for the wife. 
J. B. Melville for the husband. 


Cur. adv. vult. 
Bs Mar. 21. HILL, J., after stating the facts, said—Counsel for the wife took 
the preliminary objection that the husband is in contempt, and that the court 
ought not to entertain his summons to stay the proceedings because he has not 
complied with certain orders which had already been made against him, which he 
had done nothing to comply with up to the date of his summons, and which 
substantially he has still not complied with. It is true that he cannot be attached 
for that non-compliance in consequence of the Debtors Act, 1869, s. 4, but before 
the passing of that Act he could have been attached: see Ivimey v. Ivimey (1). 
Notwithstanding that Act these orders remain orders that the court can enforce by 
such means as are provided by the rules. That is pointed out as to orders for 
costs in Ivimey v. Ivimey (1), and as to orders for alimony in Bailey v. Bailey (2), 
and under rll. 179 and 203 of the Matrimonial Causes Rules (1865) the wife is 
entitled to levy execution for arrears both of costs and alimony. Though the con- 
tempt constituted by disobedience to such orders cannot be punished by attach- 
-ment, it is none the less a contempt, and one which, if not checked, might inter- 
fere with the due administration of justice, for which it is necessary that a wife’s 
costs of matrimonial litigation should be provided, and that she should not be 
left destitute. 

In my view, it is a matter for the discretion of the court upon all the circum- 
stances of the case whether the summons of the husband should be heard, and it 
is material to the exercise of that discretion to consider whether his failure to 
comply with the court’s orders is in fact due to his fault or to his misfortune. In 
this case I am unable to perceive any cause of the present position, but the fault 
of the husband. It may be true that he has debts, but his income is admittedly 
£58 per month, and the chief reason of any difficulty he may find in complying 
with the orders in question is, in my view, that he prefers to spend the greater 
part of his income on himself. Moreover, even if I allowed the merits of his 
application to be gone into, and were satisfied of the bona fides of his offer to 
return, I should, having regard to what was done in Cooper v. Cooper (3), only make 
an order on payment of the wife’s costs and of arrears of alimony at least up to the 
date of the offer to return. Before, however, coming to any decision as to the 
bona fides of the husband’s offer, it would be necessary, in view of the conflict of 
evidence on the affidavits, that I should allow an opportunity of cross-examination, 
and for the reasons I have indicated I do not think it necessary to do this, but that 
the summons should be dismissed with costs. Leave to appeal was granted. 


Solicitors: Lewis & Lewis; Buleraig € Davis. 
[Reported by J. A. C. SKINNER, Esq., Barrister-at-Law.] 
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C. (OTHERWISE H.) »v. C. 


gE, Divorce AND ADMIRALTY Division (Lord Birkenhead, L.C., sitting as 
dge of the Division), May 7, 11, 12, 18, 81, 1921] 
[Reported [1921] P. 399; 90 L.J.P. 845; 125 L.T. 768; 

87 T.L.R. 759] 


Nullity—Incapacity of husband—Impotence quoad hanc—Ground for decree. 
A finding that a respondent husband is impotent quoad hance is sufficient 
to support a decree of nullity granted to the wife. 
—N—R (falsely called M—E) v. M—E (1) (1853), 2 Rob. Ecce. 625, applied. 
Nullity—Evidence—Conflicting evidence of parties—Medical evidence consistent 
with evidence of both parties—Right of court to act on petitioner's evidence. 
There is no rule of law or practice in nullity cases that where the evidence 
of the parties is conflicting and the medical evidence is consistent with either 
story the court will not act upon the testimony of the petitioner if it is contra- 
dicted by the respondent, for the court is not relieved from the duty of weighing 
the evidence. 
U. (falsely called J.) v. J. (2) (1867), L.R. 1 P. & D. 460, considered and 
explained. 
Notes. Considered: Harthan v. Harthan, [1948] 2 All E.R. 639; Hodgkins v. 
Hodgkins, [1950] 1 All E.R. 619. 
As to impotency quoad hane as a ground for nullity, see 12 Hatssury’s Laws 
(8rd Edn.) 230; and as to duty of court when the evidence of parties conflicts, see 
ibid. p. 875. For cases see 27 Dicest (Repl.) 272 et seq., 279 et seq: 


[PRroBpat 
a ju 


Cases referred to: 

(1) —N—R (falsely called M—E) v. M—E (1853), 2 Rob. Eccl. 625; 163 E.R. 
1435; sub nom. A. (falsely called B) v. B, 1 Ecc. & Ad. 12; sub nom. Anon., 
17 Jur. 628; 27 Digest (Repl.) 278, 2228. 

(2) U. (falsely called J.) v. J. (1867), L.R. 1 P. & D. 460; 87 L.J.P. & M. 7; 
16 W.R. 518; 27 Digest (Repl.) 279, 2240. 

(3) Countess of Essex’s Case (1613), 2 State Tr. 785; 1 Hargrave’s State Tr. 307; 
2 Dyer, 179a, n.; 73 E.R. 394; 27 Digest (Repl.) 274, 2198. 

(4) Duchess of Kingston’s Case (1776), 1 Leach, 146; 1 East, P.C. 468; 20 
State Tr. 355; 168 E.R. 175; 27 Digest (Repl.) 692, 6623. 

(5) G. v. M. (1885), 10 App. Cas. 171; 53 L.T. 398; sub nom. Gordon v. Merricks, 
1 T.L.R. 326, H.L.; 27 Digest (Repl.) 417, 3461. 

(6) —D—E v. A—G (falsely calling herself D—E) (1845), 1 Rob. Eccl. 279; 163 
E.R. 1089; 27 Digest (Repl.) 273, 2187. 

(7) L. (otherwise B.) v. B., [1895] P. 274; 64 L.J.P. 121; 11 R. 673; 27 Digest 
(Repl.) 418, 3475. 


Petition by a wife for a decree of nullity of marriage on the ground that her 
marriage had not been consummated owing to the husband’s impotence. The 
husband, by his answer, denied this allegation, and pleaded that the marriage 
had been consummated. : 

The parties went through a ceremony of marriage on Aug. 2, 1911, and spent a 
night together at an hotel in London, and the rest of the honeymoon at Bath and 
Porlock. The wife’s case was that the husband during this time made no attempt 
to consummate the marriage; his case was that he made advances, but that i 
was frightened and nervous, and that he, therefore, desisted. They then went to 
husband’s home, where, according to him, the marriage was fully and normally 
consummated, and ordinary cohabitation and intercourse continued for more cha 
two years. In 1914 a dispute arose. The parties sought the counsel of wife’ 
mother, and for the first time a complaint of husband’s impotence was made by 


H 
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the wife. It was denied by the husband. On the outbreak of the war he joined 
the army and was away from the wife on active service, save that she spent a little 
time with him at Marseilles in October, 1915, and, according to the husband, 
intercourse took place there. He rejoined her on leaving the army in January, 
1919, but shortly after that she left him, and instituted these proceedings. 


Sir John Simon, K.C., and Noel Middleton for the wife. 
Sir Ellis Hume-Williams, K.C., and Sir Harold Smith for the husband. 


Cur. adv. vult. 


May 31. LORD BIRKENHEAD, L.C., read the following judgment.—It is not 
usual in these proceedings to meet with contests of fact, but when such a contest 
does arise the difficulty of arriving at a decision is extreme, for the chief actors are 
the only available witnesses on the most important issues. The wife must remove 
all reasonable doubt, for she has undertaken the burden of proof, and it is impor- 
tant in such a case that she should be compelled to discharge the burden, for the 
charge made, though physical and not moral, is nevertheless a grave and wounding 
imputation that the husband is lacking, at least quoad hance, in the power of 
reproducing his species, a power commonly and rightly considered to be the most 
characteristic quality of manhood. The allegation made in the present case is not 

that the husband completely lacks the capacity of reproduction. As in so many 
other cases, it is urged that he is incapable of consummating this particular 
marriage with this particular woman. In general, the vitality, the animal spirits, 
and the resources of youth will enable a man to support intercourse with any 
woman of suitable years, if she be neither repulsive nor antipathetic. There are, 
nevertheless, instances where the absence of physical sympathy has in the first 
place delayed intercourse and has afterwards by an accretion of nervous apprehen- 
sion rendered it impossible for a particular man and a particular woman to unite 
in the generative act. The relation, no doubt, in many cases and moods appeals 
only to the animal in man, and so long as the required standard of attractiveness, 
be it high or be it low, is attained by the woman, the function of coition will be as 
readily performed as in the case of animals. It is well known, on the other hand, 
that there are persons more highly strung and nervous, with whom general physical 
adequacy may be congealed in a particular application by lack of harmony in 
temperament or emotion. 

Doubts were formerly entertained whether an averment that a respondent is 
impotent quoad hance is valid to support a decree of nullity. Both before and 
after the Council of Trent, the doctrine of the church admitted, and, indeed, 
enjoined, nullity on such a ground. Thus Sancuez (DispuTATIONES DE SaNcro 
Marrmionn SacraMENTO (1625) Book 7, at p. 335) states the law, as gathered from 
Thomas Aquinas and Albertus Magnus, in such a form as to admit of no other con- 
clusion. From that passage I will only quote two sections : 


‘Quid refert, sive a natura, sive ex accidenti [the ‘accidens’ here considered 
being the lack of inclination of a particular man to a particular woman | 
impotentia promanet, ad irritandum matrimonium? Si vere impotentia 
utraque sit, impediatque potestatem tradendi corporis ad copulam conjugalem : 
eo quod illud accidens reddat cam impossibilem.”’ 


And again: 
“‘Quacunque ex causa impedimentum perpetue im potenti consurgat, dis- 
solvetur matrimonium, ea cognita, utpote quod irritum fuit. 

‘‘Perpetua,’’ it is obvious from the context, is used to describe a condition in 
relation to a particular woman, subsisting ‘“‘mediis adhibitis ac experientia triennali 
premissa.’’ Recent authority on the point is scanty. It was stated in the course 
of the argument in —N—R (falsely called M—E) v. M—E (1) (2 Rob. Eccl. at 
p. 630) that 
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“the only case in the books, 

nullity quoad hance had been pronounce | 
No doubt there were circumstances of grave suspicion in the Countess pa Pe 
Case (8), and doubts appear to have been entertained by the pane A ; = 
as to the validity of a decree based upon the quoad hhane doctrine. A e true 
ground for questioning the propriety of the decision in that case rests rather ss 
the nature of the evidence adduced to prove the virginity of the petitioner. e 
memorandum in which the then archbishop embodied his doubts is so confused 
that it is impossible to ascertain whether they related to the facts or the law. I 
assume it to be true that no case can be found in the books between 1613 and 
1853. I have myself been unable to find any such case during that period, though 
in the Duchess of Kingston's Case (4) (20 State Tr. at P- 461) Tuurtow, A.-G., 
arguendo, referring to a case in which a man, whose marriage had been annulled, 
propter impotentiam, had married another woman, and had had children, and the 
last circumstance was said to have disproved the cause of the divorce, states 
boldly, and as if enunciating a platitude, that the circumstance did not prove the 
judgment false, for one may be “‘habilis quoad hanc.”’ 

It is not until the judgment of Dr. Lusuineron in —N—R (falsely called M—E) 
v. M—E (1) (2 Rob. Eccl. at p. 635) that we find any reasoned discussion of the 
matter. Here, however, we reach firm ground. The report of the inspectors in 
that case was that M. was impotent as regards the said N.; Dr. LusHineton faced 
the consequences of this limitation, but he says: 


“Does the rule of law do more, or rather can it by possibility do more? The 
rule of law and the report necessarily go on the same grounds and no other— 
the non-consummation after opportunity. Who by possibility can say that 
such a man is necessarily impotent as to all women? It may be so, or it may 
not. There can be no evidence to establish the affirmative, as the evidence of 
such cohabitation is necessarily impossible. The utmost that can be said is. 
that there might be something of a guess made, by reason of the one failure, 
that the probability is that a man, impotent quoad hanc, would be impotent 
as to all; this, however, would be inference, not proof. Who can tell the 
physical cause of that one failure, when the man is apparently without defect?’’ 


I believe that the doctrine thus stated is as sound in law as it is consonant with 
common sense. It was adopted and approved by Lorp Sexporne in G. v. M. (5) 
(10 App. Cas. at p. 196). The rarity of reported cases upon the subject is not to 
be attributed to any doubt as to the law. Decrees of nullity must have been pro- 
nounced again and again upon evidence of opportunity accompanied by failure. 
Where, as often happens, the failure is not explained by any patent defect, it is 
neither necessary nor, indeed, possible to prove the universal negative. 

The issue which I have to decide in this case is, therefore, has the wife, removing 
all reasonable doubt from my mind, satisfied me that the husband was incapable 
of succeeding, and has not in fact succeeded in consummating this marriage upon 
her body? I must then ask myself in what does consummation consist? And 
here, again, I turn to the high authority of Dr. Lusuiweron (—D—E v. A—G 
(falsely calling herself D—E) (6) (1 Rob. Eccl. at p- 298)). He says: 


“Sexual intercourse, in the proper meaning of the term is ordinary and com- 
plete intercourse; it does not mean partial and imperfect intercourse. Yet 
I cannot go the length of saying that every degree of imperfection would 
deprive It of its essential character. There must be degrees difficult to deal 
With; but if so imperfect as scarcely to be natural, I should not hesitate to say 
that, legally speaking, it is no intercourse at all. . . . If there be a reasonable 
probability that the lady can be made capable of vera coupla—of the natural 
sort of coitus, though without power of conception, I cannot pronounce this 
marriage void. If, on the other hand, she is not, and cannot be made, saan 
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of more than an incipient, imperfect, and unnatural coitus, I would pronounce 
the marriage void.’’ 


There has, ih the present case, been sufficient cohabitation to enable the wife, if 
believed, to maintain a charge against the husband of impotence quoad hanc. To 
dispose at once of the question of delay, I record my opinion that, having regard 
to the intervention of the war, no inference of want of sincerity on the petitioner's 
part can be drawn from the fact that nearly ten years have elapsed since her 
marriage on Aug. 2, 1911, and seven years since the accusation of incapacity was 
first made and denied. Delay may prove want of sincerity, see G. v. M. (5), and 
the comments upon that decision in L. (otherwise B.) v. B. (7). It may also be 
used by a jury or judge sitting without a jury, as a touchstone for testing the truth 
of the witnesses. In neither respect can the delay that has occurred be so used in 
this case. 

Here I refer to a case which was cited to me on behalf of the husband, U. (falsely 
called J.) v. J. (2). I have considered the judgment of the judge ordinary, but do 
not think it supports the proposition that, where the medical evidence is consistent 
with either story, the court will not act upon the testimony of the petitioner if it 
is contradicted by the respondent. It is obvious when that case is examined that 
the judge ordinary did not accept the petitioner’s evidence, and that if he had 
accepted it, he would have granted relief. He said (L.R.1P. & D. at pp. 461, 462): 


“To pronounce a marriage invalid on the unsupported oath of the party, 
who seeks to be relieved from its obligations, is a serious matter . . . only to 
be done when the last trace of reasonable doubt as to the truth and bona fides 
of the case had been removed. If there be a direct conflict of testimony 
between the two parties, who alone know the truth, . . . the difficulties are 
much increased.”’ 


That is good law and good sense, but the fact that difficulties are increased does 
not make them insuperable, nor is the court relieved from the duty of weighing 
the evidence merely because the parties, who alone know the truth, tell different 
stories, one of which at least cannot be true. It is impossible to evade or minimise 
the difficulties of cases of this kind. The principal actors do not summon witnesses 
to their bed-chamber. Therefore where, as in the present instance, they tell 
stories, which are fundamentally inconsistent upon those matters as to which they, 
and they alone, can have actual knowledge, the court is driven to seek guidance 
from collateral matters, if there be any of adequate weight. In this particular case 
I do not feel myself able to accept unreservedly the whole story as told by the wife 
or the whole story as told by the husband. This circumstance has, of course, 
added to the difficulty. I have, however, plainly stated the impressions left upon 
my mind, and the reasons which have led me to accept or reject a particular 
statement, in order that, if the matter be further reviewed, those on whom such 
a duty is thrown, may be aware of the processes through which my mind has passed. 
Naturally I studied with particular care the demeanour and personality of both 
the principal witnesses. A graver view must not be taken of the contradictions 
than the facts require. In unusual cases there is no doubt room for honest 
difference of opinion between men and women as to the actuality of their inter- 
course; and allowance must be made for the operation upon such doubt of injured 
vanity and of a partisanship not always conscious. In my opinion, the medical 
evidence, consistent, as it is, with the wife’s evidence and inconsistent with the 
husband’s, does afford me the necessary guidance. .. . In these circumstances, after 
giving consideration to the details of the case, and allowing weight to the fact 
that I cannot accept the wife’s recollection on all points as accurate, I have come 
to the conclusion that her story as to the material facts is the true one; that the 
marriage has never been consummated; and that over a period of years the husband 
has endeavoured without success to consummate it. It follows from these con- 
clusions that he is, and always has been, incapable of consummating this particular 
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union with this particular woman. The matter ends here, inasmuch as no re A 
tion of frigidity, or denied access, or of physical malformation is preferred re 
the wife. For these reasons I decree that the marriage shall be declared null. 
The petitioner must have the costs. 
Solicitors: Pickering & Co.; Lewis & Lewis. 
[Reported by J. A. C. Skinner, Esq., Barrister-at-Law.] p 


ELLIS v. DUBOWSKI AND ANOTHER 


[Kine’s Bencu Drvisron (A. T. Lawrence, C.J., Avory and Sankey, JJ.), July 11, 
12, 1921] 


[Reported [1921] 8 K.B. 621; 91 L.J.K.B. 89; 126 L.T. 91; 
85 J.P. 230; 87 T.L.R. 910; 19 L.G.R. 641; 27 Cox, C.C. 107] D 


Cinematograph—Licence—Condition—Ezhibition of film—Approval by unofficial 
body—No right of review reserved to licensing authority—Delegation of 
statutory duty—Cinematograph Act, 1909 (9 Edw. 7, c. 30), s. 2 (1). 

The respondents, who were the occupiers of a cinematograph theatre, were 
granted a licence for the premises by the county council under the Cinemato- 
graph Act, 1909, one of the conditions of the licence, imposed under s. 2 (1) 
of the Act, being: ‘‘That no film be shown . . . which has not been certified 
for public exhibition by the British Board of Film Censors. If the licensing 
committee serve a notice on the licensee that they object to the exhibition of 
any film on any grounds aforesaid that film shall not be shown.’’ The British 
Board of Film Censors was an unofficial body appointed to act as censors by 
firms letting out films on hire. It was not responsible to the county council 
and did not consult them and their decisions were not subject to consideration 
and revision by the county council. The respondents exhibited a film which 
had not been certified for public exhibition by the Board, but no notice of 
objection, as provided by the condition, had been served on them. 

Held: (i) assuming the condition to be intra vires the county council, an 
offence would be committed if any film were shown in breach of its terms G 
without, as a condition precedent, any notice having been served by the 
council of objection to the exhibition, but (ii) the condition was ultra vires 
the council since it put the final decision whether a film should be exhibited 


into the hands of a non-statutory, private body of persons who might act at 
the dictation of their own trade interests. 


Notes. Distinguished: Mills v. L.C.C., [1924] All E.R.Rep. 849. Referred to: 
Harman v. Butt, [1944] 1 All E.R. 558; Associated Provincial Picture Houses, 
Ltd. v. Wednesbury Corpn., [1947] 2 All E.R. 680. 

As to licensing of cinematograph theatres, see 82 Hauspury’s Laws (2nd Edn.) 
72-75; and for cases see 42 Digest 920-922. For the Cinematograph Act, 1909, 
see 25 Hatspury’s Starures (2nd Edn.) 39. 


Cases referred to: 


(1) R. v. Burnley Justices, Ex parte Longmore (1916), 85 L.J.K.B. 1565; 115 
be 80 J.P. 882; 82 T.L.R. 695; 14 L.G.R. 960, D.C.; 42 Digest 
(2) Theatre de Lure (Halifax), Ltd. v. Gledhill, [1915] 2 K.B. 49; 112 L.T. 519; 
79 J.P. 288; 81 TLR. 138; 13 L.G.R. 541; 24 Cox, C.C. 614; sub nom. 


Halifax Theatre de Luxe, Ltd. v. Gledhill, 84 L.J.K.B. 649, D.C.; 42 
Digest 920, 160. 2 ’ 
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(3) L.C.C. v. Bermondsey Bioscope Co., Ltd., [1911] 1 K.B. 445; 80 L.J.K.B. 


141; 103 L.T. 760; 75 J.P. 58; 27 T.L.R. 141; 9 L.G.R. 79, D.C.; 42 
Digest 921, 164. 


Also referred to in argument: 
Ex parte Stott, [1916] 1 K.B. 7; 85 L.J.K.B. 502; 114 L.T. 234; 80 J.P. 169; 
32 T.L.R. 84; 80 Sol. Jo. 418, D.C.; 42 Digest 921, 167. 
Stolt v. Gamble, [1916] 2 K.B. 504; 85 L.J.K.B. 1750; 115 L.T. 809; 80 J.P. 
443; 32 T.L.R. 579; 14 L.G.R. 769; 42 Digest 921, 168. 
Ellis v. North Metropolitan Theatres, Ltd., [1915] 2 K.B. 61; 84 L.J.K.B. 1077; 


112 L.T. 1018; 79 J.P. 297; 31 T.L.R. 201; 18 L.G.R. 785, D.C.; 42 Digest 
919, 148. 


Case Stated by justices for the division of Brentford in the county of Middlesex. 

An information was preferred by the appellant, an inspector under the Middlesex 
County Council, against the respondents under gs. 3 of the Cinematograph Act, 1909, 
for that the respondents, being the occupiers of the Gaiety Theatre, Richmond Road, 
Twickenham, did unlawfully allow the said premises to be used in contravention 
of the conditions upon and subject to which the licence relating to the premises 
was granted by the Middlesex County Council under the Act, it being alleged that, 
in breach of condition No. 2 of the licence, which provided that no film be shown 
which had not been certified for public exhibition by the British Board of Film 
Censors, the respondents did, on Nov. 23, 1920, show a film called ‘‘The Auction of 
Souls,’’ which film had not been so certified. 

The following facts were either proved before the justices or admitted by both 
parties. (a) The respondents were the occupiers and licence-holders of the said 
Gaiety Theatre. (b) Condition No. 2 upon and subject to which the licence 
relating to the said Gaiety Theatre had been granted to the respondents pursuant 
to the Cinematograph Act, 1909, was as follows: 


“That no film be shown which is likely to be injurious to morality or to 
encourage or incite to crime, or to lead to disorder, or to be in any way 
offensive in the circumstances to public feeling, or which contains any 
offensive representations of living persons, or which has not been certified 
for public exhibition by the British Board of Film Censors. If the licensing 
committee serve a notice on the licensee that they object to the exhibition of 
any film on any of the grounds aforesaid, that film shall not be shown.”’ 


(c) The film entitled ‘‘The Auction of Souls’? was shown by the respondents at 
the said theatre on Nov. 23, 1920. (d) The said film had not been certified for 
public exhibition by the British Board of Film Censors. (e) No notice of objection 
to the film had been served on the respondents or any of them. 

On the part of the respondents it was contended that the effect of condition No. 2 
of the above-mentioned licence for cinematograph entertainments, issued by the 
county council of Middlesex to the respondents by virtue of the Cinematograph 
Act, 1909, was that in order to obtain a conviction for an infringement of the said 
condition, notice must be served on the licensees of objection by the licensing 
committee, setting out the grounds of objection. In this case the film had not 
been certified for public exhibition by the British Board of Film Censors. It was 
further contended, on the part of the respondents, that the county council had no 
power to delegate or transfer any of its powers, functions and discretion conferred on 
it by the Cinematograph Act, 1909, otherwise than in accordance with s. 5 of the 
said Act, and that condition No. 2 of the said licence upon and subject to which the 
licence relating to the said Gaiety Theatre was granted, in 80 far as it delegated 
or transferred such powers, functions and discretion to the British Board of Film 
Censors, was beyond the powers of the county council and unreasonable, or at any 
rate beyond such powers, if read in accordance with the contentions of the appel- 
lant. It was further submitted on the part of the respondents that by reason 
of the notice contained in the licence setting out the provisions of s. 3 of the said 
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ovisions of such section, the terms and provisions of 
strictly. On the part of the appellant it 
he licence imposed two different kinds of 
restrictions. In the first place, it forbade the exhibition of any film which was 
in fact, e.g., injurious to morality, or, as in this case, which had not been certified 
for public exhibition by the British Board of Film Censors. In the second place, 
+t enabled the licensing authority to give a notice that they objected to any particu- 
lar film, provided that the authority specified one or other of the grounds contained 
in the conditions, and, if after such a notice the licensee had in fact shown a film 
to which such objection had been made, then an offence against the Act was 
committed. It was contended in this case that the former offence had been 
committed, and that the absence of any notice by the licensing authority afforded 
no answer and no defence to the proceedings. It was also contended by the 
appellant that the condition forbidding the showing of a film which had not been 
certified by the British Board of Film Censors was not a delegation of the powers 
of the licensing authority, but was merely a condition imposed by the licensing 
authority, and a reasonable and lawful one. The justices were of opinion that they 
had to read the whole clause as one and as disclosing one offence only, namely, the 
exhibition of a film to which objection had been taken by service of the notice 
referred to in the said condition, and that, inasmuch as no such notice had been 
given, no offence had been committed. 

The questions of law upon which this case was stated for the opinion of the 
court were: (i) Whether the respondents, by showing a film which had not in fact 
been certified for public exhibition by the British Board of Film Censors, but as 
to which no notice of objection on the part of the licensing committee of the 
county council had been served upon the respondents, were guilty of allowing the 
licensed premises to be used in contravention of condition No. 2 of the licence. 
(ii) Whether condition No. 2 of the licence as read and contended for by the 
appellant was lawful and within the powers of the county council. The Cinemato- 
graph Act, 1909, provides : 
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was contended that condition No. 2 of t 


‘‘Section 2 (1). A county council may grant licences to such persons as they 
think fit to use the premises specified in the licence for the purposes aforesaid 
on such terms and conditions and under such restrictions as, subject to regula- 
tions of the Secretary of State, the council may by the respective licences 
determine. 


Section 3. If the owner of a cinematograph or other apparatus uses the 
apparatus, or allows it to be used, or if the occupier of any premises allows 
those premises to be used, in contravention of the provisions of this Act or the 
regulations made thereunder or of the conditions or restrictions upon or 
subject to which any licence relating to the premises has been granted under 
this Act, he shall be liable, on summary conviction, to a fine... .”’ 


Hills, K.C., and F’. J. Wrottesley for the appellant. 
H. M. Giveen and H. C. Bickmore for the respondents. 


A. T. LAWRENCE, C.J.—In this case the justices refused to convict upon the 
ground that the condition in question was a single condition requiring a notice by 
the authority before any offence under the condition was committed. I do not 
think myself that that view of the condition is a correct one, but I think that the 
conclusion to which the justices came, namely, that they could not convict, can be 
supported upon the true construction of this condition upon another grou 
aed the ground which has been submitted to us by counsel for the reapondentai 
as ee nie win of a certificate by the British Board of Film Censors, before 
hile ice. eee er condition and ultra vires the licensing committee 

The condition sets up an authority, namely, this Board, and its ipse dixit is to 
control the exhibition of films. The committee, therefore, transferred to the Board 
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the authority that belonged to themselves and the justices alone, namely, the 
power of deciding what films shall or shall not be allowed to be exhibited. I do not 
think they have any power to do that. I think it is an unreasonable condition to 
impose. There are five previous branches of the condition all of which seem to 
me to be quite reasonable and proper, and then there follows this sixth branch ‘‘or 
which has not been certified for public exhibition by the British Board of Film 
Censors.’’ That condition seems to me to be bad. The committee have no power 
to direct anybody to agree to so arbitrary a condition. I am quite prepared to 
assume that the Board has exercised their powers wisely and discreetly, but I do 
not think that the committee have the power to create any such non-statutory 
authority as an absolute and unappealable body. If the condition had been in 
some such form of words as my brother Sankey Suggested during the argument, 
which enabled the committee themselves to review the decision of the Board, I 
should have thought that it was reasonable and permissible. I do not think the 
arguments by counsel for the respondents on that point were convincing. I think 
it is highly convenient that no film should be exhibited which has not passed 
somebody, but that person must not be a dictator capable of finally deciding what 
the film is. It must be a matter of precaution only, and not of absolute prohibi- 
tion. However, I think a condition which puts the matter in the hands of some 
third person or body of persons not constituted by statute, and having no consti- 
tutional authority, is ultra vires this committee. The committee can decide; they 
are the representative body and are responsible to their constituents. The justices 
in petty sessions are a constitutional body properly appointed, and they have by 
Statute a recognition. In the same way there is an appeal from them to quarter 
sessions, but to say that there is to be an absolute body of persons set up without 
any possibility of questioning their judgment seems to be wrong; and, therefore, I 
think this condition is a bad condition, that the refusal to convict was right, and 
that this appeal must be dismissed. 


AVORY, J.—I agree that the justices were wrong in dismissing this information 
on the ground that no notice had been given by the licensing committee under the 
latter part of condition No. 2, that they objected to the exhibition of this particular 
film. In my opinion, assuming condition No. 2 to be reasonable and intra vires, 
an offence would be committed if any film were shown which was injurious to 
morality or an encouragement to crime, or which had not been certified for public 
exhibition by the British Board of Film Censors without, as a condition precedent, 
any notice having been served by the licensing committee that they objected to 
the exhibition. But I also agree, with some doubt and considerable hesitation, 
that this condition that no film shall be shown which has not been certified for 
public exhibition by the British Board of Film Censors is so unreasonable as to be 
ultra vires the licensing authority. I come to that conclusion solely upon the 
ground that as this condition stands it is competent to this board of film censors 
to prohibit the exhibition of a film although it may not either be injurious to 
morality or encourage crime or lead to disorder or be in any way offensive to 
public feeling, &c., but that it confers upon them an absolute power to prohibit 
the exhibition of a film for reasons which may be purely private or interested from 
a trade point of view. I am not suggesting that they have hitherto exercised their 
functions from any such motives or instructions, nor am I suggesting that they are 
likely to do it in the future, but solely upon the fact that this confers upon them 
an absolute power of that description I think that this condition is ultra vires. 

I wish to add that I entertain grave doubt whether this point can properly be 
taken on the statement of this Case, and whether the proper remedy in the circum- 
stances, when such a condition is sought to be imposed, is not for the applicant to 
come to this court either for a prohibition or for a mandamus to prevent the 
imposition of a condition which is said to be unreasonable. It is quite true that 
the point is actually raised by the question of law No. 2 in this Case, but what I 
mean is that I doubt whether it can properly be raised or argued. In my view such 
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a point, if it be desired to raise it, should be raised in the way which I have indi- 
cated, either by mandamus or prohibition, as was done in R. v. Burnley Justices (1). 
It seems to me that where the applicant has accepted a licence with notice before- 
hand that it will only be granted to him on certain conditions, and where he accepts 
that licence with those conditions, it may be, I think, properly argued that he 
becomes liable to the penalty if he infringes any of these conditions, having regard 
to the fact that s. 3 of this Act provides that if the occupier of any premises allows 
these premises to be used in contravention of the conditions or restrictions upon or 
subject to which any licence has been granted, he shall be liable to a fine. In 
view of the cases which have been cited, and particularly in view of the judgment 
of Lusu, J., in Theatre de Luxe (Halifax), Ltd. v. Gledhill (2), I do not express 
any concluded opinion upon this point. All that I indicate is that, in my opinion, 
it is still worthy of argument on a future occasion when it is really taken and 
relied upon. In none of the cases hitherto has the point really been raised so as to 
be necessary for decision. I quite agree that it has been incidentally raised, but 
in no case has the judgment of the court really proceeded on that point. I agree 
that the appeal, for the reasons given, should be dismissed. 


SANKEY, J.—I agree. Upon the first point I desire to adopt the judgment 
of the Lord Chief Justice, and I cannot usefully add anything to it. 

With regard to the second point whether a Case Stated is a proper way of raising 
a point of this character—I think we are bound by previous decisions, and it is 
probably too late to say that the proper remedy is by mandamus. The point was 
absolutely taken in L.C.C. v. Bermondsey Bioscope Co., Ltd. (3), by Mr. Danck- 
werts, and it appears at the end of the argument in the following terms : 





“The respondents, having taken the licence with this condition in it, are 
bound by it, and are liable for a breach of the condition.”’ 


That point was not found to be a good point by the court. Beyond that, in the 
case that my brother Avory has referred to, it appears to me to have been directly 
decided. The words in Theatre de Lure (Halifax), Ltd. v. Gledhill (2) are as 
follows : 


‘“‘On behalf of the respondent it was not disputed by Mr. Montgomery that 
if the condition is ultra vires the appellants are entitled, although the licence 
was given, and accepted with that condition, to take advantage of the conten- 
tion that it is ultra vires. The question, therefore, is whether the condition is 
one which it is within the power of the licensing authority to impose.”’ 


It appears to me that that is as near to a direct decision as it is possible to have, 
and I am not quite sure that it would be convenient to raise this question on 
mandamus. I can imagine many cases where an applicant wants a licence, and 
does not want to question the conditions, because they might never arise, and it 
might be putting him in the position of applying for a mandamus in the air. In the 
generality of cases it may be that the present method of procedure is more con- 
venient. I agree that the appeal should be dismissed. 

Appeal dismissed. 

Solicitors: EZ. S. Freeland; Charles Everett. 


[Reported by J. F. Watxer, Esq., Barrister-at-Law.] 


C, 


C.A.] . Re PRIOR 277 


Re PRIOR. Ex parte PRIOR 


[Court or Appran (Lord Sterndale, M.R., Atkin and Younger, L.JJ.), June 8 
1921] 


[Reported [1921] 3 K.B. 333; 90 L.J.K.B. 1222; 125 L.T. 727; 
[1921] B. & O.R. 124] 


Bankruptey—Receiving order—Rescission—Charging order made by registrar 

on money in hands of official receiver—Jurisdiction—Bankruptcy Act, 1914 

(4 € 5 Geo. 5, ¢. 59), 8. 102—Bankruptcy Rules 1915, r. 6. 

A registrar in bankruptcy made an order that a debtor’s interest in money 
in the hands of the official receiver should stand charged with the payment 
of a sum in favour of judgment creditor. 

Held: the registrar had jurisdiction to make the order. 


Notes. Considered: Re Ward, Ex parte Hammond & Son v. Official Receiver, 
[1942] 1 All E.R. 513. 

As to the rescission of a receiving order and its effect, see 2 Hanspury’s Laws 
(8rd Edn.) 338-841; and for cases see 4 Dicest (Repl.) 179 et seq. For Bankruptcy 
Act, 1914, see 2 Hatsspury’s Srarures (2nd Edn.) 821. 


Cases referred to: 
(1) Brereton v. Edwards (1888), 21 Q.B.D. 488; 60 L.T. 5; 37 W.R. 47, CA 
21 Digest 653, 2314. 
(2) Watts v. Jefferyes (1851), 8 Mac. & G. 872; 20 L.J.Ch. 659; 17 L.T.O.S. 
281; 15 Jur. 783; 42 E.R. 305, L.C.; 21 Digest 655, 2343. 


Also referred to in argument: 

Re Wemyss, Ex parte Wemyss (1884), 138 Q.B.D. 244; 58 L.J.Q.B. 496; 32 W.R. 
1002; 1 Morr. 157, D.C.; 4 Digest (Repl.) 180, 1634. 

Flowers v. Lyme Regis Corpn., [1921] 1 K.B. 488; 90 L.J.K.B. 355; 124 L.T. 
463; 37 T.L.R. 145; 65 Sol. Jo. 133; [1920] B. & C.R. 188, C.A.; 4 Digest 
(Repl.) 213, 1913. 

Re Greensill (1872), L.R. & C.P. 24; sub nom. Hunter v. Greensill, 42 L.J.C.P. 
55; 27 L.T. 827; 37 J.P. 215; 21 W.R. 263; 4 Digest (Repl.) 541, 4722. 

Re Wood, Ex parte Fanshawe, [1897] 1 Q.B. 314; 66 L.J.Q.B. 69; 75 L.T. 387; 
3 Mans. 299; 4 Digest (Repl.) 560, 4947. 

Re Deakin, Ex parte Daniell, [1900] 2 K.B. 489; 69 L.J.Q.B. 725; 82 L.T. 776; 
48 W.R. 678; 44 Sol. Jo. 553; 7 Mans. 302, C.A.; 4 Digest (Repl.) 560, 4948. 

Prout v. Gregory (1889), 24 Q.B.D. 281; 59 L.J.Q.B. 118; 61 L.T. 696; 38 W.R. 
204; 7 Morr. 1, D.C.; 4 Digest (Repl.) 525, 4586. 

Re Cook, Ex parte Cripps, [1899] 1 Q.B. 863; 68 L.J.Q.B. 597; 80 L.T. 495; 
47 W.R. 524; 43 Sol. Jo. 440; 6 Mans. 185, D.C.; 4 Digest (Repl.) 532, 4636. 


Appeal from an order of the registrar in bankruptcy. 

A receiving order was made against a debtor on Oct. 7, 1920. This order was 
rescinded by an order of the court, dated Feb. 3, 1921, to the effect that the official 
receiver should, after payment of the debts in full, pay the balance of the moneys 
in his hands to the debtor after making the necessary deductions. In June, 1920, 
the debtor commenced an action against his wife for a declaration as to certain 
furniture. The action was dismissed with costs in December, 1920. The taxed 
costs of the debtor’s wife amounted to £124 6s. 3d. The debtor’s wife applied to 
the registrar in bankruptcy for an order to be made in respect of these costs, and 
the registrar in bankruptcy made a charging order to the effect that the debtor's 
interest in the balance of the funds in the hands of the official receiver should 
stand charged with the payment of the sum of £124 6s. 3d. in her favour. The 
debtor appealed on the ground that the registrar in bankruptcy had no jurisdiction 
to make the order. 

By s. 102 of the Bankruptcy Act, 1914: 
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‘‘(1) The registrars in bankruptcy of the High Court . . . shall — isin 
powers and jurisdiction in this section mentioned, and any order ma a ac 
done by such registrars in the exercise of the said powers and jurisdiction 
shall be deemed the order or act of the court. (2) Subject to general rules 
limiting the powers of this section, a registrar shall have power... (f) To 
make any order or exercise any jurisdiction which by any rule in that behalf 
is prescribed as proper to be made or exercised in chambers. 


By r. 6 of the Bankruptcy Rules, 1915 [see now Bankruptcy Rules, 1952, r. 8], 
it is provided that certain specified matters and applications (not including an 
application of the nature of the application in question) shall be heard in open 
court and that ‘‘any other matter or application may be heard and determined 
in chambers.”’ 


Tindale Davis for the debtor. 
O'Hagan for the respondent was not called on to argue. 


LORD STERNDALE, M.R.—This appeal raises a difficult question of a curious 
and possibly technical character, but without a shred of merit from beginning to 
end. The debtor has had a receiving order made against him. He has succeeded 
in getting that receiving order rescinded on payment of all the debts in full. He 
has, since that receiving order was rescinded, incurred a debt to his wife for 
£124 6s. 8d., and he incurred that debt in respect of the costs of an unsuccessful 
action which he chose to bring against his wife with reference to the title to some 
furniture. It was tried by Asrsury, J., who gave judgment in favour of the wife 
for £124 6s. 3d. No attempt has been made to satisfy it. Therefore, it is the 
case of a man who has money to which he is entitled in the hands of the official 
receiver, has incurred a debt to his wife by unsuccessful proceedings taken against 
her, and refuses to do anything whatever to satisfy it. In those circumstances the 
wife applied for a charging order upon the money which is in the hands of the 
official receiver. It is not disputed that if the learned judge to whom bankruptcy 
matters are assigned, Horripce, J., has made this order he would have had ample 
jurisdiction to make it, not as a judge to whom bankruptcy matters are assigned, 
but under his general powers of the King’s Bench Division of the High Court of 
Justice; and it was not disputed, I do not know whether it is necessary to decide 
whether rightly or not, that that being so, a master of the King’s Bench Division 
could have dealt with it. That depends on the rules applicable to the King’s 
Bench Division dealing with what powers the judge or master may exercise. 
What is said is this. The learned judge would not have had power to make that 
charging order as a judge in bankruptcy. I respectfully object to that convenient 
expression “‘judge in bankruptcy’’ being used in this matter. There is no such 
thing as a judge in bankruptcy. There is no separate bankruptcy court. He is the 
judge of the King’s Bench Division to whom for a time bankruptcy matters are 
assigned. It is said that sitting in the exercise of his bankruptcy jurisdiction he 
would not have had the right to make this order, and as he would not have had 
the right to make this order in the exercise of his bankruptcy jurisdiction, but only 
in the exercise of his jurisdiction as a judge of the King’s Bench Division, the 
registrar in bankruptcy, who has only the powers in chambers of a judge exercising 
his bankruptcy jurisdiction, cannot make the order. 

That a charging order can be made in circumstances of this kind seems to me 
not a matter of controversy in this court. It might, it seems to me, have been 
open to question whether ‘‘charging order’’ was the proper term to apply to the 
order which was made, but that seems to me to have been determined for us by 
Brereton v. Edwards (1). I say it might have been open for this reason. This 
order is not made under s. 14 of the Judgments Act, 1838, because that does not 
give any power to deal with cash or money, but it is made, not directly, but 
indirectly, by reason of the powers of s. 12 of that Act which gives the right to take 
in execution, among other things, moneys. It has been decided that where the 
money, instead of being in a place where the sheriff can get at it, is in the hands 
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of the Paymaster-General or of an officer of the court for the judgment debtor, 
then, in order to prevent the execution creditor being deprived of his right under 
s. 12, by reason of his not being able to levy on the moneys in the hands of an 
_ officer of the court, or a public officer like the Paymaster-General, an order would 
be made that the money shall be dealt with as if it had been seized and paid to the 
judgment creditor. That was decided by Lorp Truro in Watts vy. Jefferyes (2), 
where a sum of £500 had been ordered to be paid to the judgment debtor and the 
cheque had been actually drawn for the purpose of paying. I do not know whether 
it was called in terms a charging order or not, but an order was made that that 
cheque should be handed over to the judgment creditor in satisfaction of the debt. 
That being so, it is necessary to look at the position in which this money was. 
This money is in the hands of the official receiver under the terms of an order of 
Feb. 3, 1921, by which it was ordered ‘‘that the receiving order dated Oct. 7, 1920, 
be rescinded, and the same is hereby rescinded, and it is further ordered that the 
official receiver do pay the debts of the debtor on the footing of his said report to 
this honourable court, and that the balance of the moneys in his hands after 
deducting all fees, costs, charges, and expenses be paid to the debtor.’’ So the 
order was just the same as the order in Chancery in Watts v. Jefferyes (2), namely, 
that the money be paid to the debtor, the only difference being here that the 
official receiver, before paying it over, would deduct his fees, costs, charges, and 
expenses. 

Therefore, in substance there is no objection to this charging order. The only 
real objection, if I may call it a real one, is that the judge ought to have made the 
order and not the registrar—the purest possible technicality. Admitted that 
Horriwce, J., to whom bankruptcy business is assigned, might have made the 
order without saying in what capacity he made it, it would have been perfectly 
good. But it is contended that the registrar cannot do it because if Horripear, J., 
said he was doing it in the exercise of his bankruptcy jurisdiction, he would have 
been wrong. In Brereton v. Edwards (1) it was put on the general jurisdiction as 
a judge of the High Court. To my mind there is no ground for saying here that 
Horriwce, J., was not capable of doing it in the exercise of his bankruptcy juris- 
diction. The money was in the hands of an officer of the court for the purpose 
of the bankruptcy jurisdiction which is entrusted to the judge, and that seems to 
me to put him in the same position as, we will say, an official of the Chancery 
Division would be, where undoubtedly the judge of the Chancery Division could 
have dealt with it. I assume the jurisdiction, wherever it arises, is in the judge, 
because it was not contested, and it seems to me that in those circumstances a 
judge who has the power and the will to assist the execution of the judgment 
creditor under s. 12 upon funds which are in the hands of an officer who is subject 
to him in his bankruptcy jurisdiction has a right to make an order in the exercise of 
his bankruptcy jurisdiction. As a matter of fact in other cases which have been 
referred to, where it was said that the judge could not do it except in the exercise 
of his bankruptcy jurisdiction the money was not in the hands of an official who 
was under him in the discharge of his bankruptcy jurisdiction, which seems to me 
to make a considerable amount of difference. If the judge, sitting in the exercise 
of his bankruptcy jurisdiction, could make this order I think there is no question 
that the registrar also could make it, and, as I think the judge could have done it 
in this particular case—I say nothing about the other cases where it was said he 
could not—but as he could in this particular case have made the order in the 
exercise of his bankruptcy jurisdiction, I think that the registrar has the same 
jurisdiction. Therefore, I think the appeal fails and should be dismissed with costs. 


ATKIN, L.J.—I agree. This is an appeal from the order of the learned registrar 
in bankruptcy by which he ordered that the debtor’s interest in the balance of the 
fund in the hands of the official receiver stand charged with payment of £124 6s. 3d. 


in favour of the wife of the debtor. deed el 
The first question which arises is whether there was jurisdiction to make that 
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reason of his bankruptey jurisdiction, or for the registrar. 
I think it is material to consider how those funds came into existence. It is mg 
plain that they came into existence by virtue of an order of the judge of the oe 
Court, by reason of his bankruptcy jurisdiction, made on Feb. 3, 1921, by which, 
a receiving order, which had been made against the debtor, was rescinded, and 
directions were given to the official receiver as to what he was to do with the funds 
over which he had control, and had control merely by reason of the fact that a 
receiving order was originally made. The official receiver was directed, notwith- 
standing the rescission of the receiving order, to pay the creditors, who had 
proved, in full and to pay himself his costs and charges and to pay the balance to 
the debtor. It was, therefore, by reason of an order of the Bankruptey Court that 
the official receiver had control of the fund. The judgment creditor happens to 
be the wife of the judgment debtor. What could she do to enforce her judgment? 
She could not issue a legal execution against this money, because, if she did, she 
would be interfering with the officer who was dealing with the money in pursuance 
of an order of the judge of the High Court, and it is plain that such an interference 
would not be permitted. Therefore, legal execution was impossible, and the only 
course she could take in order to satisfy her judgment out of money which was 
available to the judgment debtor and which he ought to pay to her was by some 
process of equitable execution. To whom ought she to go for that purpose? 
That there was jurisdiction to make such an order by way of equitable execution 
is undoubted. It has been exercised now to the knowledge of all of us for genera- 
tions, and the express authority to which we have been referred in respect of it is 
Brereton v. Edwards (1), where the judge of the King’s Bench Division sitting in 
chambers, Fietp, J., had made a charging order over a fund that was standing to 
the credit of the judgment debtor in a suit in the Chancery Division. The case 
went to the Court of Appeal and Lorp Esuer held that Fie.p, J., had power to 
make the order because of the Judicature Act. He says: 


order, for the judge by 


“Tt seems to me, therefore, that Fretp, J., stood in the same position as if 
he had been a judge of the Chancery Division, and that he was entitled to 
make the charging order to assist the creditor in realising his judgment. Then 
arises the question, in what form ought Fie.p, J., to have made the order? 
Was he bound to go through the ceremony of appointing a receiver, or was he 
entitled to make a charging order directly in favour of the creditor? Was he 
bound to make an order that the sheriff should apply to the Chancery Division? 
In my opinion, both these steps would have been a mere waste of time and 
money. I think the judge had jurisdiction to make the charging order at once. 
There need be no flinching from making a charging order in the Chancery 
Division with regard to any cash, when a creditor has obtained judgment for 
his debt, and the order is in the nature of an equitable execution in aid of the 
judgment.”’ 


Linpiey, L.J., says the same thing: 


‘The first question is, whether there is any mode of procedure by which a 
judgment creditor can obtain a charge upon cash standing to the credit of 
the judgment debtor in the Chancery Division.’ 


He proceeds to say that he can. Bowen, L.J., says: 


“I think the broad principle of law which we are now deciding is this—that 
any judge of the High Court has power, at the instance of a judgment creditor, 
to make an effectual order charging the judgment debt upon a sum of money 
standing to the credit of a judgment debtor in the name of the Paymaster- 
General in an action in the Chancery Division.” 


The result of that case is, in the first place, that the judgment creditor was 
entitled to relief by way of a charging order upon a fund such as this, and the 
only question that arises here is to whom ought the wife to make application. I 
think it appears in Brereton v. Edwards (1) that she could have made it tothe 
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judge in chambers, but I think it also appears that it could be made, and, to my 
mind, it may be made with much more convenience and much more propriety to 
the judge exercising his jurisdiction in bankruptey, because the reason for her not 
being able to get legal execution is that she would be interfering with an officer of 
the court, and this officer of the court is acting under the directions of the High 
Court exercising its jurisdiction in bankruptcy. It seems to me to be right and 
proper that, in the first instance, if one can, one should go to the judge in whose 
jurisdiction the officer is who has the funds in hand. Therefore, to my mind it is 
quite plain that the judge had power to make this order by reason of the juris- 
diction given him by the Bankruptey Act, because it was his officer who was 
holding this fund by reason of an order made by him in bankruptcy. 

Then the only question is, it being clear that the judge exercising the jurisdiction 
in bankruptcy had himself power to make the order, could the order be made by 
the registrar? That is a technical question, and I think it is solved by a reference 
to one section of the Act and the rules. The power under s. 102 is subject to 
general rules; the registrar has power to make any order or exercise any juris- 
diction which by any rule in that behalf is prescribed as proper to be made or 
exercised in chambers. We find r. 6 which provides that ‘the following matters 
and applications shall be heard and determined in open court.’’ These are men- 
tioned and do not include power to make a charging order, and then the rule adds: 
‘‘Any other matter or application may be heard and determined in chambers.’’ So 
the jurisdiction of the registrar seems to be quite neatly provided for by the rules; 
it is extremely convenient that the registrar should have that power, because the 
registrar is himself the person who makes the order rescinding the receiving order 
and gives the direction to the official receiver as to what he shall do with the fund. 
By analogy in the King’s Bench Division the master in chambers has power to 
make this kind of charging order, and I can see no reason why the registrar should 
not have similar power. It appears to me that this order was perfectly properly 
made and that this appeal should be dismissed. 


YOUNGER, L.J.—I agree. In my judgment, the order of the learned registrar, 
which is appealed from here, was in substance correct and is in form justified by a 
most salutary authority which is binding upon us. The fund here in question was 
in the hands of the official receiver under an order of the Court of Bankruptcy, 
directing it in a particular event to be paid to the debtor. In that condition, while 
the fund was in the hands of the official receiver as an officer of the court although 
it was in its nature capable of being reached by this judgment creditor of the 
debtor under and by virtue of s. 12 of the Judgments Act, 1838, it was not capable 
of being reached without the leave of the Bankruptcy Court in the hands of whose 
officer it was, without the person claiming or seeking to reach it thereby being in 
danger of committing a contempt. Accordingly, the natural and proper course to 
take in such a case would be that the execution creditor, although there had been 
no fi. fa. issued, as the person in whose favour the order had been made, should 
apply to the court in the hands of whose officer this fund was for an order that 
that officer should be directed, or at least at liberty, to pay to the judgment 
ereditor out of that fund the sum which by the order was payable to her. That 
would be the normal and proper course to take in the case of a fund of this sort in 
the hands of an officer of the court, and it would be to the court in the hands of 
whose officer that fund was that the application would properly, and prior to the 
Judicature Act I think necessarily, have had to be made. In other words, in my 
judgment, apart from the form in which this order is made, the real justification 
for it is to be found in Lorp Truro’s decision in Watts v. Jefferyes (2), and I can- 
not do better by way of an accurate description of that decision than read 
Linpuey, L.J.’s description of it in his judgment in Brereton v. Edwards (1). 





“TLorp Truro, L.C., acting not under [the Judgments Act, 1838] s. 12, but 
by analogy to it, held that the Court of Chancery ought not to prevent the 
sheriff from seizing under a fi. fa. a cheque which the accountant-general of 
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the court had drawn in favour of the judgment debtor, and which pines 
the accountant-general’s hands. That case goes a very pokes Shoah om 
that, when there was property of a judgment debtor whic cou e oF 
under a fi. fa., that property could be reached by the judgmen ve itor, 
although it was in the custody of the Court of Chancery. After consulting our 
colleagues in the other Division of this court, we think that there is no gre 
in principle why cash standing to the credit of a judgment debtor al e 
Chancery Division should not be handed over to his judgment creditor, there 
being no authority or practice to the contrary. 


So far it will be seen the lord justice is referring to an order made by the Court 
of Chancery in respect of a fund which was under the control of that court. The 
difficulty in Brereton v. Edwards (1), apart from the form of the order, was to find 
whether there was any jurisdiction in the King’s Bench Division to make an order 
with regard to a fund that was at the moment under the control of a Chancery 
court, and it was held that the effect of the Judicature Act was to enable the judge 
of any Division to make that order with regard to a fund standing to the credit 
of another. But Watts v. Jefferyes (2) was in no way touched as to the court 
where the fund was, and under whose control it was, being the court to which 
in the first instance, and naturally, the application for leave to deal with it should 
be made. But Brereton v. Edwards (1) is useful for another purpose, and, to 
my mind, when so used becomes conclusive in this case, because, although there 
is no reference to a charging order being the proper form of procedure in a case 
where the sheriff seeks to levy under s. 12 of the Judgments Act, 1838, the reference 
to a charging order being confined to cases under sections of the Act other than 
those with which we have to deal, Brereton v. Edwards (1) laid it down, by what 
I venture most respectfully to describe as a most salutary decision, that it is 
in substance proper and right in the case of a fund situated as this is, and although 
s. 12 does not specially refer to a charging order and seems to imply that there 
shall have been previously a fi. fa. issued, that in substance it is proper and right 
that without the issuing of a fi. fa. one may get at the fund by virtue of a charging 
order attaching it. It seems to me clearly laid down by these two decisions that 
the Court in Bankruptcy, inasmuch as the fund is in the hands of one of its 
officers, is the court to which the application should be made for leave to get 
at a fund which would be available for the execution creditor if it were not in the 
hands of an officer of the court. And we find by virtue of Brereton v. Edwards (1) 
that, that application being naturally and properly made to the Court in Bank- 
ruptey, the form of order which may conveniently be made is a charging order, 
although that is not the order expressly mentioned in s. 12 of the Judgments Act, 
1838, under which the right to get to the fund has got to be found. Therefore, we 
have everything here as it seems to me, from that point of view quite clear. The 
order was made by the registrar as a judge of the Court of Bankruptcy. It was 
properly made by him as a judge of the Court of Bankruptcy; it is an order which, 
as made by a judge of the Court of Bankruptcy, may properly be made in chambers, 
and so, as soon as it is found to be an order of that court and properly made in 
chambers, there can be no doubt whatsoever that it is properly made by the 
registrar in chambers. Accordingly, I think this appeal ought to be dismissed. 


Solicitors: Woodthorpe, Browne & Co.; C. H. Heddon. 
[Reported by J. L. Dentson, EsQ., Barrister-at-Law.] 
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A 
DIAMOND ALKALI EXPORT CORPORATION v. BOURGEOIS 


[Krne’s Bencou Division (McCardie, J.), June 22, July 1, 1921] 


[Reported [1921] 3 K.B. 443; 91 L.J.K.B. 147; 126 L.T. 879; 
15 Asp.M.L.C. 455; 26 Com. Cas. 310) 


Sale of Goods—C.i.f. contract—Tender of documents—Bill of lading—Necessary 
contents—Insurance policy—Certificate referring to policy. 

Shipping—Carriage by sea—Contract—Strike clause—Construction. 

A contract provided for the sale of goods to be shipped in September—October, 

1920, from American seaboard c.i.f. Gothenburg. Under the contract the 

C sellers tendered, with the invoice for the goods, two documents purporting to 

be a bill of lading and a policy of insurance respectively. The material part of 

the bill of lading was as follows: ‘‘Received in apparent good order and con- 

dition from D.A.H. to be transported by the steamship Anglia now lying in the 

port of P. and bound for G. or failing shipment by said steamer in and upon a 

following steamer, 280 bags dense soda.’’ The ‘“policy’’ of insurance tendered 

D_ was a certificate of insurance issued by an American insurance corporation, 

which, as declared by the certificate, after stating that the corporation had 

“insured under Policy No. 2319 for D.A.H. $5,790 on 280 bags 58 per cent. 

dense soda ash . . . valued at sum insured, shipped on board of the steamship 

Anglia and/or other steamer or steamers at and from P. to G.,’’ and that ‘‘in 

case of loss such loss is payable to the order of the assured on surrender of this 

E _certificate,’’ provided: ‘This certificate represents and takes the place of the 


policy and conveys all the rights of the original policy holder . . . as fully as 
if the property was covered by a special policy direct to the holder of this 
certificate.’’ By a condition of the contract the seller was ‘‘not liable for 


9 


failures or delays in delivery due to strikes . . 

Held: (i) the effect of the strike clause was to enable the sellers, if facts 

F within the clause prevented shipment in September-October, to ship as soon 

as possible after the cause of delay had ceased to operate; (ii) the document 

put forward as a bill of lading was not a bill of lading within a c.i.f. contract 

since (a) it did not acknowledge the goods to be on board a specific ship, or, 

indeed, a shipment on board at all, (b) it left it uncertain whether the goods 

would be carried in the Anglia or some ‘‘following ship’’—a loose and 

G = ambiguous phrase, and (c) there was no indication that the ‘‘following ship’’ 

would belong to or be under the control of the person who issued the bill of 

lading, but the document was a mere receipt for goods which at some future 

time were to be shipped by some uncertain vessel: The Marlborough Hill (1), 

[1921] 1 A.C. 444, criticised and distinguished; (iii) the certificate of insurance 

was not a good tender under a c.i.f. contract because it was not an actual 

H sépolicy in itself and did not contain all the terms of the insurance nor comply 

with the provisions of the Marine Insurance Act, 1906, as to assignment (see 

s. 50) and otherwise; and, therefore, the buyers were entitled to reject the 
documents. 


Notes. Followed: Scott v. Barclays Bank, [1923] 2 K.B. 1. Distinguished : 
Koskas v. Standard Marine Insurance Co. (1927), 137 L.T. 165. Referred to: 
I J. Aron & Co. v. Comptoir Wegimont, [1921] 3 K.B. 485; Harper v. Mackechnie, 
[1925] 2 K.B. 423. 
As to c.i.f. contracts, see 29 Hatspury’s Laws (2nd Edn.) 210 et seq.; and for 
cases see 39 Dicest 530, 558, 575-581, 41 Dicesr 369 et seq. 
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Special Case stated by arbitrators for the opinion of the court. 


Patrick Hastings, K.C., and Lord Tiverton for the sellers. 
J. Compston, K.C., Simner and Kenelm Preedy for the buyers. 


Cur. adv. vult. 


July 1. McCARDIE, J., read a judgment in which he stated the facts and 
continued : By a written contract of August, 1920, the Diamond Alkali Export 
Corporation of New York sold to H. Bourgeois of London fifty tons of soda ash. 
Shipment was to be September-October from American seaboard. Terms of pay- 
ment were cash against documents under confirmed banker’s credit at London 
Price was c.i.f. Gothenburg. The contract contained this condition : 
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“Sellers not liable for failures or delays in delivery due to strikes, lockouts, 
fire, accident, embargoes, stoppage of navigation, lack of transportation, war 
restrictions or seizures by any governmental agency or any contingencies what- 
ever beyond sellers’ control. In case any deliveries are delayed owing to any 
such contingency, the delayed shipments shall be made as soon as possible 
after such contingency has been removed or such shipments may be cancelled 
at sellers’ option. Date of bill of lading is to be considered date of shipment."’ 


The buyers rejected the documents when tendered in London upon several grounds, 
namely (i) that the sellers had not shipped the goods until Nov. 8 and 9, 1920; 
(ii) that a proper bill of lading was not presented; (iii) that a proper policy of 
insurance was not presented. The sellers assert that their non-shipment of the 
goods in September-October, 1920, is met by the strike clause. They also assert 
that the documents tendered to the buyers complied with the contract. It is 
admitted, and the award states, that the points are to be decided by English law. 
I shall not narrate the circumstances whereby (as is admitted) the goods were not 
shipped on board till Nov. 8 and 9, 1920. The facts found fall, I think, within 
the strike, &c., clause. The arbitrators state that the delay was at all times 
beyond the sellers’ control. The strike clause is very broadly worded. It is not 
confined to prevention. It refers to delay also. The words ‘‘or any contingencies 
whatever’? seem to exclude the operation of the ejusdem generis rule: see, for 
example, Larsen v. Sylvester & Co. (2) and Joseph Travers & Sons, Ltd. v. 
Cooper (3). 

That being so, the next question is whether the effect of the strike clause was 
merely to save the sellers from liability, or whether it operated also to debar the 
buyers from insisting that the goods had not been shipped in the months specified 
in the contract. Upon the whole I think that the effect of the clause was to 
_ enable the sellers (if facts within the strike clause prevented shipment in Sep- 
tember-October) to ship at a later date. I am not aware of any direct authority 
on the point. Brown v. Turner, Brightman & Co. (4) and the like decisions do not 
really touch the point. The decision in Brooke Tool Manufacturing Co., Ltd. v. 
Hydraulic Gears Co., Ltd. (5) turned upon different considerations. The clause 
must be read in a fair business sense. It effects two things, I think. It, first, 
saves the sellers from liability for delay, etc., caused by circumstances within the 
clause; and, secondly, it enables the sellers, as a matter of right, to ship as soon 
as possible after the cause of delay has ceased to operate. It gives power to the 
sellers to cancel. It gives no like power to the buyer. In J. Aron & Co. v. 
Comptoir Wegimont (6), I stated my views on the meaning and contractual effects 
of a condition for shipment at a specified time. I do not repeat them. Here an 
express clause of the bargain enables the sellers as a matter of right to ship at a 
later date than that expressed in the earlier part of the contract of sale. I, there- 
fore, find in favour of the sellers on the first objection of the buyers. 

It thus becomes my duty to consider the serious and powerfully argued conten- 
tion of the buyers that the documents tendered did not conform to the contract. 
I will deal with those documents separately. I take first what I will call for 
convenience the bill of lading. That document was issued by the Swedish America 
Mexico Line, Ltd., of Gothenburg, Sweden. It is dated Nov. 8, 1920. It con- 
tains many clauses. The arguments before me turned on the earlier words of the 
bill of lading, and those only I set out. They are these: 

‘Received in apparent good order and condition from D. A. Horan to be 
transported by the steamship Anglia now lying in the port of Philadelphia and 
bound for Gothenburg, Sweden, with liberty to call at any port or ports in or 
out of the customary route, or failing shipment by said steamer in and upon 
a following steamer, 280 bags dense soda.’’ 

Perhaps I should add that the first of the many clauses in the bill of lading is this : 


“Tt is mutually agreed that this shipment is subject to all the terms and 
provisions of and all the exemptions from liability contained in the Act of 
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Congress of the United States approved on Feb. 18, 1893, and entitled ‘an Act 
relating to navigation of vessels, bills of lading, and to certain obligations, 
duties, and rights in connection with the carriage of property.’ ’’ 


This Act of 1893 provides by s. 4 


‘That it shall be the duty of the owner or owners, master or masters or 
agent of any vessel transporting merchandise or property from or between 
ports of the United States and foreign ports to issue to shippers of any lawful 
merchandise a bill of lading or shipping document, stating, amongst other 
things, the marks necessary for identification, number of packages or quantity, 
stating whether it be the carriers’ or shippers’ weight, and apparent order or 
condition of such merchandise or property delivered to and received by the 
owner, master, or agent of the vessel for transportation, and such document 
shall be prima facie evidence of the receipt of the merchandise therein 
described.”’ 


I call attention to the words ‘“‘bill of lading or shipping document.’’ The Act 
recognises that there may be shipping documents fulfilling the requirements of 
the section and yet not bills of lading. The buyers strongly contend that the 
document here tendered was not a bill of lading at all, and that, in any event, 
it was not such a bill of lading as was required by the contract. They call atten- 
tion to the fact that the document does not acknowledge the goods to have been 
actually placed on board. It merely says that the goods have been received ‘‘to 
be transported by the steamship Anglia.’’ They further call attention to the words 
‘or failing shipment by said steamer in and upon a following steamer.’’ I need 
scarcely say that I appreciate the vital nature of the buyers’ contention inasmuch 
as the form of document now before me is of frequent use at American ports. In 
order to test the matter it is necessary in the first place to consider the rights of a 


A 


D 


E 


buyer under a c.i.f. contract. The strike clause here is a mere accident, and does ° 


not seem to affect the point at issue. For inasmuch as the duty of the vendors 
was to ship as soon as the contingency ceased to operate and inasmuch as they 
were able to ship on Nov. 8 and 9, 1920, it follows that the time of shipment under 
the contract was that date. 

What, then, are a seller’s duties and buyer’s rights under a c.i.f. contract? 
They were stated by Lorp Bracxsurn in Ireland v. Livingston (7) (L.R. 5 H.L. 
at p. 406) where he refers to a ‘‘bill of lading.’’ So, too, in the well-known judg- 
ment of Hamiuron, J., in Biddell Bros. v. E. Clemens Horst Co. (8), where he 
says ((1911] 1 K.B. at p. 221): 

“It follows that against tender of those documents, the bill of lading, 
invoice, and policy of insurance which completes delivery in accordance with 
that agreement, the buyer must be ready and willing to pay the price.”’ 


So per Kennepy, L.J. (ibid. at p. 956): 


‘‘How is such a tender to be made of goods afloat under a c.i.f. contract? 
By tender of the bill of lading accompanied, in case the goods have been lost 
in transit, by the policy of insurance. The bill of lading in law and fact 
represents the goods.”’ 


see also Scrutton, J., in Landauer € Co. v. Craven and Speeding Bros. (9) ({1912] 
2 K.B. at p. 107). The latest statement is the opinion of Lorp BirKenHEAD in 
Johnson v. Taylor Bros. & Co., Ltd. (10), where he says in speaking of the duties 
of a vendor under a c.i.f. contract ([1920] A.C. at p. 149): 

‘‘He is bound in the second place to tender to the purchaser within a 
reasonable time after shipment the shipping documents, for example, the bill 
of lading and a policy of insurance reasonably covering the value of the goods."’ 

I should mention also the notes to Scrurron and MACKINNON oN CHARTERPARTIES AND 
Brits or Lavine (10th Edn.) art. 59. 7 
If, then, a vendor under an ordinary c.if. contract is bound to tender a bill of 
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lading, the question next arising is: What is meant by a bill of lading within such 
a contract? The contract decides the right of the buyer. The question I feel is 
not as to the meaning of the phrase in a particular Act of Parliament or as to the 
possible meaning under other forms of contract. Nor is it material that a buyer 
objects to the document for ulterior motives : see, for example, Lorp Carns in 
Bowes v. Shand (11) (2 App. Cas. at p. 465) and per Lorp Haruertry (ibid. at 
p. 476). A buyer, as those noble Lords pointed out, is entitled to insist on the 
letter of his rights. As Lorp Harnertey said: ‘“‘You must bring the buyer within 
the four corners of the contract.’’ A buyer, moreover, may have obvious business 
reasons for so insisting as he may have to implement his own bargain with rigorous 
sub-vendees. I consider that the phrase ‘‘bill of lading,” as used with respect to a 
c.i.f. contract, means a bill of lading in the sense established by a long line of 
legal decisions. Unless this meaning be given the matter is thrown into confusion. 
In art. 3 of Scrurron anp Mackinnon oN CHARTERPARTIES AND Bits or Lapine 
(10th Edn.) is a definition which says, 
‘A bill of lading is a receipt for goods shipped on board a ship, signed by 
the person who contracts to carry them, or his agent, and stating the terms 
on which the goods were delivered to and received by the ship.”’ 


This statement suggests at once an obvious and serious distinction between a 
receipt for goods actually shipped on board a particular ship and a receipt for 
goods which are at some future time to be shipped on board either a particular 
ship or an unnamed ship to follow her. This business distinction and varying 
results of the two seem to me to be plain. The legal distinction seems to me to be 
equally plain. From the earliest times a bill of lading was a document which 
acknowledged actual shipment on board a particular ship. In Bennerr’s History 
oF THE Brit or Lapina (Cambridge Press, 1914), at p. 8 is this passage : 
‘DESJARDINS says that towards the close of the sixteenth century the use of 
the bill of lading was widespread. He quotes a definition from Le Guidon 
de la Mer, a document of that epoch, which defines the bill of lading as ‘the 
acknowledgment which the master makes of the number and quality of the 
goods loaded on board’’’: see Dessarpin’s Traité pe Drorr CoMMERCIAL 
Maritime, tome 4, art. 904. Paris, 1885. 
It is clear, I may add, that the bill of lading sprang from the ship's book of 
lading, which was a document of weight, showing the goods actually put on board. 

The famous case of Lickbarrow v. Mason (12) decided that bills of lading were 
transferable by the custom of merchants. The finding of the jury as to the 
custom is set out as follows (5 Term Rep. at p. 685): 

“By the custom of merchants, bills of lading, expressing goods or mer- 
chandises to have been shipped by any person or persons to be delivered to 
order or assigns, have been, and are, at any time after such goods have been 
shipped, and before the voyage performed for which they have been or are 
shipped, negotiable and transferable by the shipper or shippers of such goods 
. . . The word ‘negotiable’ in that special verdict means no more than the 
word ‘transferable’ or ‘assignable.’ ”’ 


See ScrutrTon oN CHARTERPARTIES (10th Edn), art. 56 (note 1). I am not aware 
of any decision which has modified the finding of the jury in Lickbarrow v. Mason 
(12) as to the subject-matter to which alone the custom of transferability applied. 
Apparently that custom and that custom only was operative when the Bills of 
Lading Act, 1855, was passed. That Act expressly recites the custom found in 
Lickbarrow v. Mason (12), and then proceeds : 
‘‘And whereas it frequently happens that the goods in respect of which 
bills of lading purport to be signed have not been laden on board.”’ 


It thus seems plain that the Act was referring to documents acknowledging an 
actual shipment on board a specified ship. I need not refer to ss. 1 and 2 of the 


Act, but s. 3 says: 
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‘Every bill of lading in the hands of a consignee or endorsee for valuable 
consideration representing goods to have been shipped on board a vessel shall 
be conclusive evidence of such shipment as against the master or other persons 


7 


signing the same... . 
It seems clear that no assignee can invoke the benefits, for example, of s. 3 unless 
the document actually asserts that the goods have been shipped on board. The 
whole point of the section seems to go if the document does not contain such an 
assertion. I will refer to this Act later. In BLackBuRN ON SaLe (3rd Edn.) p. 421, 


is this statement : 

‘*A bill of lading is a writing signed on behalf of the owner of the ship in 
which the goods are embarked acknowledging the receipt of the goods and 
undertaking to deliver them at the end of the voyage (subject to such condi- 
tions as may be mentioned in the bill of lading).”’ 


The common type of a bill of lading is given in CARVER ON CARRIAGE OF GOODS BY 
Sea (6th Edn.) s. 54. It is worthy of observation that in the American case of 
Rowley v. Bigelow (13), SHaw, C.J., said: 


“The bill of lading acknowledges the goods to be on board and regularly 
the goods ought to be on board before the bill of lading is signed.”’ 


See the note in Parsons on SuippinG (Boston), vol. 1, p. 187, where the learned 
author somewhat pointedly says: ‘‘It is a fraud on the part of the master to sign 
the bills before the goods are on board.’’ In BrnsaMIn on Sate (6th Edn.), p. 846, 
is this passage giving the result of the cases: 


‘When delivery is to be made by a bill of lading the rule is that the seller 
makes a good delivery if he forward to the buyer, as soon as he reasonably can 
after the shipment, a bill of lading whereunder the buyer can obtain delivery 
duly indorsed, effectual to pass the property or the goods, made out in terms 
consistent with the contract of sale, and purporting to represent goods in 
accordance with the contract and which are in fact in accordance therewith.” 


Apart from any authority to the contrary it seems to me that I must hold that 
the document here is not a bill of lading within ‘the c.i.f. contract before me. It 
does not acknowledge the goods to be on board a specific ship, nor does it acknow- 
ledge a shipment on board at all. It leaves it uncertain whether the goods will 
come by the Anglia or some following ship. The word ‘following’’ is loose and 
ambiguous in itself. The document does not even say “immediately following,” 
nor does it indicate that the ‘‘following ship’’ will belong to or be under the 
control of the person who issues the bill of lading. The document seems to me to 
be (in substance) a mere receipt for goods which at some future time and by some 
uncertain vessel are to be shipped. It is not even in the form of the New York 
Produce Exchange bill of lading set out in Carver on Carrtace or Goops BY SEA 
(6th Edn.) appendix A, p. 971. The buyer is left in doubt as to actual shipment 
and actual ship. 

The sellers, however, submit that I am bound by the opinion of the Privy 
Council in The Marlborough Hill v. Cowan & Sons (1). The buyers, on the other 
hand, contend that that opinion is erroneous and that I ought not to follow it. 
I need scarcely state the deep diffidence and embarrassment I feel in discussing 
that weighty opinion. As Lorp Puinumore himself, however, pointed out in 
Dulieu v. White (14) ([1901] 2 K.B. at p. 683), a Privy Council advice is not bind- 
ing on the King’s Bench Division even as to the res decisa. I wish to point out 
first that the actual decision in The Marlborough Hill (1) was merely that the bill 
of lading there in question (which closely resembles the one now before me) fell 
within s. 6 of the Admiralty Court Act, 1861. Tt may be that the phrase ‘‘bill of 
lading” in that section permits of a broad interpretation. I point out next that 
there 1s no express statement in The Marlborough Hill (1) that the document there 
in question actually fell within the Bills of Lading Act, 1855. In the third place 
it seems to me to be clear that the Board did not consider the nature or effect of 


y. 


K.B.D.] DIAMOND ALKALI CORPN. », BOURGEOIS (McCarnrz, J.) 289 


A an ordinary c.i.f. contract, or the decisions thereon in relation to the question 
before them. Bowes v. Shand (11) was not even cited to the Board. Lorp 
pia in reading the advice of the Privy Council, said ([1921] 1 A.C. at 
p. : 

‘There can be no difference in principle between the owner, master, or 

B agent acknowledging that he has received the goods on his wharf, or allotted 

portion of quay, or his storehouse, awaiting shipment, and his acknowledging 
that the goods have been actually put over the ship’s rail.”’ 


With the deepest respect I venture to think that there is a great difference between 
the two, both from a legal and business point of view. Those differences seem to 
me clear. I need not state them. If the view of the Privy Council is carried to 

© its logical conclusion a mere receipt for goods at a dock warehouse for shipment 
might well be called a bill of lading. The Board says (ibid. at p. 452): 


“Then as regards the obligation to carry either by the named ship or by 
some other vessel, it is a contract which both parties may well find it con- 
venient to enter into and accept. The liberty to tranship is ancient and well 
established, and does not derogate from the nature of a bill of lading, and 

D if the contract begins when the goods are received on the wharf, substitution 
does not differ in principle from trans-shipment.”’ 


I do not pause to analyse these words. I only say that, in my own humble view, 
substitution and the right of trans-shipment are distinct things, and rest on 
different principles. The passage last cited can, I think, have no application at 

E all to a c.if. contract which provides for a specific date of shipment. It will 
suffice if I say two things. First, that, in my view, the Marlborough Hill Case (1) 
does not apply to a c.if. contract such as that now before me. Secondly, the 
grounds for challenging the dicta of the Privy Council will be found in art. 22, and 
the notes and cases there cited, in Scrurron AND MackINNON ON CHARTERPARTIES 
(10th Edn.) as to what are called ‘‘through”’ bills of lading, in the lucid article in 

F the Law QuarrerLy Review of October, 1889, vol. 5, p. 424, by Mr. Bateson, K.C., 
and of July, 1890, vol. 6, p. 289, by the late Mr. Carver, and in Carver oN CARRIAGE 
or Goons By Ska, notes to art. 107. I do not doubt that the document before me 
is a ‘“‘shipping document’’ within the American Harter Act, 1893. I feel bound 
to hold, however, that it is not a bill of lading within the c.i.f. contract of sale 
made between the present parties. 

G ___I now consider the second document discussed before me. The buyers contend 
that the ‘‘certificate of insurance’’ tendered by the sellers was not a policy of 
insurance within the c.i.f. contract. It is headed ‘‘certificate of insurance.’’ It 
is No. 767,922. It is issued by the Firemen’s Fund Insurance Co. of San Fran- 
cisco, a well-known office. The substantive words are these: 


‘This is to certify that on the 8th of Nov., 1920, this company insured under 

H Policy No. 2319 for D. A. Horan, $5,790 on 280 bags, 58 per cent. dense soda 
ash, N.Y. and L. test valued at sum insured, shipped on board of the steam- 
ship Anglia and/or other steamer or steamers, at and from Philadelphia to 
Gothenburg. And it is hereby understood and agreed that in case of loss such 

loss is payable to the order of the assured on surrender of this certificate. 
This certificate represents and takes the place of the policy, and conveys all 

I the rights of the original policy holder (for the purpose of collecting any loss 
or claims) as fully as if the property was covered by a special policy direct to 

the holder of this certificate, and free from any liability for unpaid premiums. 

Not valid unless countersigned by D. A. Horan. (Signed) F. H. and Cc, 
Robson, Managers. (Countersigned) D. A. Horan. Notice : To conform with 

the revenue laws of Great Britain in order to collect a claim under this certifi- 
cate it must be stamped within ten days after its receipt in the United 


Kingdom. a 
On the front of the certificate are certain conditions of which the first is this : 
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“This certificate is subject to the full terms of the policy in respect of being 
{vee from claim in respect of capture, seizure, detention, or the consequence 


of hostilities.”’ 
At the back of the certificate are other conditions which I need not detail. i 

Is this certificate a proper policy of insurance within the c.f. contract ere 
made? I have read, I believe, all the cases on the rights and obligations ot buyer 
and seller under c.i.f. contract from Ireland v. Livingston (7) and Hickox v. 
Adams (15), to Johnson v. Taylor Bros. & Co., Ltd. (10). Many decisions are 
cited in BrnsAMIN oN Sate (6th Edn.), p. 850, and so on. In all the cases 4 
‘‘policy of insurance’’ is mentioned as an essential document. The law is settled 
and established. I may point out that in Burstall ¢ Co. v. Grimswade & Sons (16) 
it was expressly provided by the contract that a certificate of insurance might be 
an alternative for an actual policy. I ventured in Manbre Saccharine Co. v. Corn 
Products Co. (17) to discuss the relevant authorities, including the lucid judgment 
of Arkin, J., in C. Groom, Ltd. v. Barber (18), a judgment which I have again 
most carefully read. It seems plain that a mere written statement by the sellers 
that they hold the buyers covered by insurance in respect of a specified policy of 
insurance, is not a policy of insurance within a c.i.f. contract: see the Manbre 
Case (17). It seems plain also that a broker’s cover note or an ordinary certificate 
of insurance are not adequate agreements within such a contract: see BaILHACHE, 
J., in Wilson, Holgate & Co., Ltd. v. Belgian Grain and Produce Co., Ltd. (19). 
Does the present document fulfil the sellers’ contractual duty? In the Wilson 
Holgate Case (19) Bartuacue, J., said ({1920] 2 K.B. at p. 7): 


“It must be borne in mind that in dealing with certificates of insurance I 
am not referring to American certificates of insurance which stand on a differ- 
ent footing and are equivalent to policies, being accepted in this country as 
policies.”’ 

It will be observed that Bamuacue, J., used the word ‘‘accepted’’ and not the 
words ‘‘bound to accept.’’ The sellers here rely on that passage and also on the 
notes to ScruTTOoN AND MackINNON ON CHarTERPARTIES (10th Edn.) p. 185, where 
it is said: 

“A certificate of insurance issued by an insurance company under a floating 
policy upon which document the company can be sued would suffice in any 
case.’ 


The buyer strongly challenges that view, and his counsel require me to express 
an independent opinion on the point. 

I do so with the greatest diffidence and reluctance in view of the weight carried 
by even the dicta of such experienced and distinguished judges as Scrurron, L.J., 
and BartnacueE, J. I feel bound to express my view, not upon a question of busi- 
ness convenience, but upon the strict law of the matter. I assume that this docu- 
ment (which is not stamped) was given under a floating policy issued by the 
insurance company to D. A. Horan. Now the certificate is not a policy. It does 
not purport to be a policy. This is conceded by counsel in his able argument for 
the sellers. It is a certificate that a policy was issued to D. A. Horan, and it 
incorporates the terms of that policy. Those terms I do not know, nor is there 
anything before me to indicate that the buyers knew them. The certificate does 
not show whether that policy was in a recognised or usual form or not. The certi- 
ficate, therefore, does not contain all the terms of the insurance. Those terms 
have to be sought for in two documents—namely, the original policy and the 
certificate. But even if this document is not a policy yet the sellers say it is 
“equivalent to a policy.’’ In connection with that phrase it is well to quote from 


another part of the judgment of Bartnacue, J., in the Wilson Holgate Case (19). 
He says ({1920] 2 K.B. at p. 9): 


“He, the buyer, cannot be compelled to take a document which is some- 
thing like that which he has agreed to take. He is entitled to have a docu- 
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ment of the very kind which he has agreed to take or at least one which does 
not differ from it in any material respect.”’ 


This leads me to ask whether the document before me differs in any material 
respect from a policy of insurance. The latter is a well-known document with 
clearly defined features. It comes within definite, established, and statutory legal 
rights. A certificate, however, is an ambiguous thing; it is unclassified and un- 
defined by law. It is not even mentioned in ARNOULD ON Marne Insurance. No 
rules have been laid down upon it. Would the buyer sue upon the certificate, or 
upon the original policy plus the certificate? If he sued simply on the certificate, 
he could put in a part only of the contract, for the other terms of the contract, 
namely, the conditions of the actual policy, would be contained in a document not 
in his control, and to the possession of which he is not entitled. In the third 
place, I point out that before the buyer could sue at all, he would have to show 
that he was the assignee of the certificate: see ARNOULD, Marine Insurance (9th 
Edn.) ss. 175-177. In what way can he become the assignee? It is vital to 
remember the provisions of the Marine Insurance Act, 1906. The relevant statu- 
tory provision is s. 50 (3) which says: ‘‘A marine policy may be assigned by 
endorsement thereon or in any other customary manner.’’ This subsection, how- 
ever, only applies so far as I can see, to that which is an actual marine policy. 
Section 90, the interpretation clause, says: ‘‘In this Act unless the context or 
subject-matter otherwise require,’’ policy means ‘‘a marine policy.’’ The Act 
contains no reference, express or implied, to a certificate of insurance. Section 22 
says: 
‘Subject to the provisions of any statute a contract of marine insurance 
is inadmissible in evidence unless it is embodied in a marine policy in accord- 
ance with this Act.”’ 


If, as is admitted, this document be a certificate only, and not a policy, it there- 
fore seems not even to be admissible in evidence before me. If the certificate does 
not fall within the Marine Insurance Act it appears to be only assignable by 
writing in accordance with the provisions of the Judicature Act, 1873, s. 25 (6). The 
certificate may have less legal effect than a slip, as to which see ARNOULD, Marinr 
InsvurRANCE, para. 34, and s. 21 of the Marine Insurance Act, 1906. I mention these 
considerations briefly. Time does not permit to discuss them further or to develop 
their significance or to emphasise the points arising under ss. 91 to 95 of the Stamp 
Act, 1891. In my view, the Act of 1906 deals with marine policies only. It does 
not, I think, cover other documents, although they may be said to be the ‘‘business 
equivalent’’ of policies. I do not think that the Act of 1906 covers the document 
now before me. In my humble view, a document of insurance is not a good tender 
in England under an ordinary c.i.f. contract unless it be an actual policy, and 
unless it falls within the provisions of the Marine Insurance Act, 1906, as to 
assignment and otherwise. I must, therefore, hold that the buyers were entitled 
to reject the documents upon the ground that no proper bill of lading and no proper 
policy of insurance were tendered by the sellers in conformity with the c.i-f. 
contract. I abstain from amplifying this judgment by the citation of other 
authority or the mention of further reasons in support of the conclusions I have 
deemed it my duty to state. It may well be that this decision is disturbing to 
business men. It is my duty, however, to state my view of the law without regard 
to mere questions of convenience. I desire to add four remarks: (i) that there is 
no finding or evidence before me of any course of dealing between the parties; (ii) 
that there is no finding or evidence before me of any custom or general usage which 
modifies the long and clearly established legal rights of a buyer under a cif. 
contract. If any such custom or usage be asserted then the point can be dealt with 
in some future action in the Commercial Court. Whether such an assertion can 
be proved may well be a question of doubt in view of the matters appearing in the 
Manbre Case (17). See, too, the Wilson Holgate Case (19), where Bamuacnr, J., 


said: 
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“T am not satisfied that since Ireland v. Livingstone (7) was decided ry 
custom has arisen which obviates the necessity for a tender by the seller of a 
policy of insurance if the buyer requires if age 
(iii) it may well be that legislation is needed to enlarge the ra eiteint ert 
Lading Act, 1855, and the Marine Insurance Act, 1906; (iv) that e di - 
indicated in this judgment can be easily, promptly, and effectively met by he 
insertion of appropriate clauses in c.i.f. contracts. For the reasons given I find in 
favour of the buyers with the results stated in the award. The sellers must pay 
the costs of the proceedings before me. 

Solicitors: Cosmo Cran & Co.; Myers, Swepstone, Stone, Barber & Ellis. 


[Reported by R. F. Buaxrston, Esq., Barrister-at-Law. | 





OAKLEY v. MERTHYR TYDFIL CORPORATION 


[Kine’s Benen Drvision (Lord Trevethin, C.J., Sankey and Acton, JJ.). 
October 14, November 2, 1921] 


[Reported [1922] 1 K.B. 409; 91 L.J.K.B. 845; 126 L.T. 320; 
86 J.P. 1; 88 T.L.R. 60; 66 Sol. Jo. 218; 19 L.G.R. 767] 


Street—Private street works—Ezxpenses—A pportionment—Inclusion of premises 
not fronting street to be made up—Access to street through ‘“passage’’— 
‘“Passage’’—Need to be ‘‘feeder’’ of street—Resolution authorising inclusion 
—Need to state that urban authority think inclusion “‘just’’—Private Street 
Works Act, 1892 (55 & 56 Vict., c. 57), ss. 6, 10. 

An urban authority passed a resolution under s. 6 (1) of the Private Street 
Works Act, 1892, to make up a street which ran between two blocks of houses 
which fronted a road which they had taken over as a public highway. The 
appellant was the owner of the house at that end of one of the blocks which 
was farthest from the street to be made up. From the highway a lane passed 
along the side of the appellant’s house and along the back of the terrace, thus 
crossing the street to be made up, and leading again into the highway at that 
end of the further block of houses which was farthest from the appellant’s 
house. The lane, which was 10 ft. wide, had been constructed for the con- 
venience of the tenants of the houses in the blocks; it had been open to 
the public since the houses were built, but had not been taken over by the 
authority. There was a back entrance from the appellant’s house into the 
lane. The provisional apportionment prepared by the surveyor under s. 6 (2) 
of the Act included and was served on the owners of the houses in the blocks, 
including the appellant, and the authority, under s. 6 (3), passed a further 
resolution approving the apportionment. Neither resolution stated that the 
authority deemed it just to include such houses, although s. 10 of the Act 
provided z “They [the urban authority] may also, if they think just, include 
any premises which do not front, adjoin, or abut on the street or part of a 
street, but access to which is obtained from the street through a court, passage, 
or otherwise, and which in their opinion will be benefited by the works.”’ 
Objection having been taken by the appellant, : 

Held: (i) while a ‘‘passage” within s. 10 need not be the only means of 
approaching the street to be made up, it must be something in the nature of 
i. ele a phen the lane running along the two extreme sides and 

ocks of houses could not be said to be a ““passage’’ through 
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which access to the appellant’s house was obtained from the street between 
the blocks; and, therefore, the authority had no power to include the appel- 
lant’s house in the apportionment: (ii) the resolution under s. 10 should have 
expressly stated that the authority thought it just to include the appellant’s 
house, but it must be assumed that they had thought it just to do so, and 
the resolution was sufficient to conform with the Act. 


Notes. Section 6 and s. 10 of the Act of 1892 have been replaced by s. 174 and 
8. 176 of the Highways Act, 1959. 

Applied: Hornchurch U.D.C. v. Webber, [1938] 1 All E.R. 309. 

As to private street works, see 19 Hauspury’s Laws (8rd Edn.) 437-449; and for 
cases see 26 Dicrst (Repl.) 609 et seq. For the Highways Act, 1959, ss. 173 et 
seq., see 39 Hatspury’s Srarures (2nd Edn.) 597-612. 

Cases referred to: 
(1) Newquay U.D.C. v. Rickeard, [1911] 2 K.B. 846; 80 L.J.K.B. 1164; 105 
L.T. 519; 75 J.P. 882; 9 L.G.R. 1042, D.C.; 26 Digest (Repl.) 612, 2656. 
(2) Chatterton v. Glanford R.D.C., [1915] 3 K.B. 707; 84 L.J.K.B. 1865; 118 
L.T. 746; 79 J.P. 441; 138 L.G.R. 1352; 26 Digest (Repl.) 612, 2660. 
(8) R. v. Goole Local Board, [1891] 2 Q.B. 212; 60 L.J.Q.B. 617; 64 L.T. 595; 
55 J.P. 5385; 39 W.R. 608, D.C.; 26 Digest (Repl.) 536, 2109. 


Case Stated by the stipendiary magistrate for the county borough of Merthyr 
Tydfil. 

At a court of summary jurisdiction sitting at the Town Hall, Merthyr Tydfil, on 
Jan. 25, 1921, an application was made by the respondents to determine the matter 
of certain objections made by the appellant to a provisional apportionment of 
expenses made by the respondents under s. 10 of the Private Street Works Act, 
1892, in respect of certain works proposed to be executed in a street called Cross 
Street, Awelfryn Terrace, Penydarren, which apportioned a portion of such 
expenses on the appellant. 

The following facts were proved or admitted on the hearing: The respondents 
were an urban authority who had adopted the Private Street Works Act, 1892, 
and within whose district Cross Street was. Awelfryn Terrace consisted of two 
blocks, each of ten houses, numbered 1 to 10 and 11 to 20, and Cross Street lay 
between numbers 10 and 11. The said houses were built about the year 1898 and 
fronted upon Awelfryn Terrace, which was subsequently taken over by the urban 
authority as a public highway. There was a lane at the back of the premises 
passing from Awelfryn Terrace along the side of No. 1, Awelfryn Terrace, and 
then behind numbers 1 to 10 to Cross Street and behind numbers 11 to 20, return- 
ing at the side of No. 20 into Awelfryn Terrace. The lane was 10 ft. wide and was 
constructed for the convenience of the tenants of Awelfryn Terrace. It had not 
been ballasted, metalled, and rolled. There was a back entrance to No. 1, 
Awelfryn Terrace, and anybody taking coal, &c., to this back entrance would have 
to use the road to be repaired. The appellant was the owner of No. 1, Awelfryn 
Terrace. At a meeting held on Aug. 24, 1920, the respondents passed the following 
resolutions : 

‘Resolved that the street known as Cross Street which lies between the 
pine ends of numbers 10 and 11 Awelfryn Terrace, Penydarren, Merthyr Tydfil, 
be levelled, ballasted, metalled, gravelled and otherwise made good, and that 
the borough surveyor in accordance with the provisions of the Private Street 
Works Act, 1892, prepare as respects such street: (a) A specification of the 
work with plans and sections, (b) An estimate of the probable expenses of the 
works; (c) A provisional apportionment of the estimated expenses among the 
persons liable to be charged therewith under the Act. Resolved further that 
the council deem it just and accordingly do order that in settling the apportion- 
ment of the expenses among the several owners of the houses and lands 
fronting, adjoining or abutting on the above-mentioned street, regard should 
be had to the following considerations: (a) The amount and value of any work 


294 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


already done by the owners or occupiers of such premises; (b) The greater or 


lesser degree of benefit to be derived by any premises from such works. 
The respondents’ surveyor prepared an estimate of the probable expenses of the 
works, and the provisional apportionment was served on the owners of the houses 
in Awelfryn Terrace, including the appellant, requiring each to contribute £2 Is. 6d. 
At a meeting held on Sept. 28, 1920, the respondents passed the following reso- 


lution : 

‘Resolved that this council hereby approve of the plans, specification, 
estimate and provisional apportionment prepared by their surveyor with refer- 
ence to certain street works required to be executed at Cross Street between 
pine ends of numbers 10 and 11 Awelfryn Terrace, Penydarren, in pursuance 
of the resolution to execute such works passed by us on the 24th day of August, 
1920.”’ 


On Sept. 29, 1920, a copy of the last resolution was duly published and copies 
thereof duly served upon the owners of the premises shown as liable to be charged 
in the provisional apportionment and among them was the appellant as the owner 
of No. 1, Awelfryn Terrace, access to which it was alleged by the respondents was 
obtained from the street through a.‘‘court passage or otherwise’’ within the mean- 
ing of s. 10 of the Act of 1892. On Oct. 12, 1920, the appellants served on the 
respondents a notice in the following terms: 


‘“We have been instructed by Mrs. Jane Oakley, owner of No. 1 Awelfryn 
Terrace, Penydarren, to give you notice that she objects to the provisional 
apportionment served upon her in connection with the street works proposed 
to be executed in Cross Street between the pine ends of numbers 10 and 11 
Awelfryn Terrace on the ground that the premises owned by her do not front, 
adjoin or abut on the street in respect of which the expenses are to be incurred. 
She further objects on the grounds given in paragraphs (c), (d) and (e) of s. 7 
of the Private Street Works Act, 1892.’’ 


On receipt of the notice the respondents applied to the court to appoint a time for 
determining the matter of such objections and on Jan. 5, 1921, served notice on the 
appellant of the date of the hearing. It was admitted by the respondents that the 
primary reason for making up Cross Street was to give access to certain lands and 
premises which they had acquired with a view of laying out such land for building 
purposes. The total expense of making up the said street amounted to £78 and was 
equally apportioned between the respondents and the twenty premises forming 
Awelfryn Terrace. The appellant was the only objector and the amount appor- 
tioned to her was £2 1s. 6d. The lane had never been taken over by the respon- 
dents under the Private Street Works Act, 1892, or otherwise, but had been open 
for the use of the public since it was laid out and the houses were built. The 
magistrate came to the following conclusions : (a) That the resolutions of Aug. 24 
and Sept. 28, 1920, were sufficient for the purposes of the Private Street Works 
Act, 1892; (b) that access was obtained to No. 1, Awelfryn Terrace from the street 
in which the works were to be executed, through a passage made for the purpose 
of giving such access thereto; (c) that No. 1, Awelfryn Terrace would be benefited 
by the proposed works. He made an order against the appellant for payment of 
£2 1s. 6d. and five guineas costs, and the appellant appealed. 
By the Private Street Works Act, 1892: 


“Section 6 (1): Where any street or part of a street is not sewered, levelled, 
paved, metalled, flagged, channelled, made good, and lighted to the satisfac- 
tion of the urban authority, the urban authority may from time to time resolve 
with respect to such street or part of a street to do any one or more of the 
following works (in this Act called private street works) ; that is to say, to 
sewer, level, pave, metal, flag, channel, or make good, or to provide proper 
means for lighting such street or part of a street; and the expenses incurred by 
the urban authority in executing private street works shall be apportioned 
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(subject as in this Act mentioned) on the premises fronting, adjoining, or 
abutting on such street or part of a street. Any such resolution may include 
several streets or parts of streets, or may be limited to any part or parts of a 
street. (2) The surveyor shall prepare, as respects each street or part of a 
street—(a) a specification of the private street works referred to in the resolu- 
tion, with plans and sections (if applicable) ; (b) an estimate of the probable ex- 
penses of the works; (c) a provisional apportionment of the estimated expenses 
among the premises liable to be charged therewith under this Act. Such 
specification, plans, sections, estimate, and provisional apportionment shall 
comprise the particulars prescribed in part 1 of the schedule to this Act, and 
shall be submitted to the urban authority, who may by resolution approve the 
same respectively with or without modification or addition. as they think fit. 
(3) The resolution approving the specifications, plans, and sections (if any), 
estimates, and provisional apportionments, shall be published in the manner 
prescribed in part 2 of the schedule to this Act, and copies thereof shall be 
served on the owners of the premises shown as liable to be charged in the pro- 
visional apportionment within seven days after the date of the first publi- 
cation. ...”’ 

“Section 10: In a provisional apportionment of expenses of private street 
works the apportionment of expenses against the premises fronting, adjoining, 
or abutting on the street or part of a street in respect of which the expenses are 
to be incurred shall, unless the urban authority otherwise resolve, be appor- 
tioned according to the frontage of the respective premises; but the urban 
authority may, if they think just, resolve that in settling the apportionment 
regard shall be had to the following considerations; (that is to say) (a) the 
greater or less degree of benefit to be derived by any premises from such works; 
(b) the amount and value of any work already done by the owners or occupiers 
of any such premises. They may also, if they think just, include any premises 
which do not front, adjoin, or abut on the street or part of a street, but access 
to which is obtained from the street through a court, passage, or otherwise, 
and which in their opinion will be benefited by the works, and may fix the 
sum or proportion to be charged against any such premises accordingly.’’ 


du Parcq for the appellant. 
Scholefield for the respondents. 


Cur. adv. vult. 


Nov. 2. LORD TREVETHIN, C.J., read the following judgment of the court. 
In pursuance of resolutions passed on Aug. 24 and Sept. 28, 1920, and acting 
under the Private Street Works Act, 1892, the respondents decided to make up a 
street known as Cross Street within their borough, and approved of the specifica- 
tion, estimate, and provisional apportionment prepared by their surveyor with 
reference to the work to be executed. This Case is stated by the learned stipen- 
diary of Merthyr Tydfil to obtain the decision of the court on two points > (i) 
Whether the premises of the appellant were liable to be included in the apportion- 
ment, as they have been by the respondents, under s. 10 of the above-mentioned 
Act, which provides, among other things, that the authority, if they think just, may 
include any premises access to which is obtained from the street through a passage, 
and which, in their opinion, will be benefited by the works, although not fronting, 
abutting on, or adjoining the street: (ii) whether the resolutions were in order and 
complied with the terms of the Act. 

The facts are as follows. The appellant is the owner of No. 1, Awelfryn Terrace, 
which consists of two blocks, each of ten houses, numbers 1 to 10 and 11 to 20. 
Between No. 10 and No. 11 a street known as Cross Street lies. Awelfryn Terrace 
has been taken over by the authority as a public highway. There is a lane at the 
back of the premises, passing from Awelfryn Terrace along the side of No. 1, 
Awelfryn Terrace and then behind numbers 1 to 10 to the said Cross Street and 
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behind numbers 11 to 20, returning at the side of No. 20 into Awelfryn Terrace 
aforesaid. The lane is 10 feet wide, and was constructed for the convenience of 
the tenants of Awelfryn Terrace. It had not been ballasted, metalled, and rolled. 
There is a back entrance to No. 1, Awelfryn Terrace, from the lane. On Aug. 24, 
1920, the respondents passed the following resolution : 

“Resolved that the street known as Cross Street, which lies between the 
pine ends of Nos. 10 and 11, Awelfryn Terrace, Penydarren, Merthyr Tydfil, be 
levelled, ballasted, metalled, gravelled, and otherwise made good, and that the 
borough surveyor, in accordance with the provisions of the Private Street 
Works Act, 1892, prepare as respects such street: (a) a specification of the 
work, with plans and sections; (b) an estimate of the probable expenses of 
the works; (c) a provisional apportionment of the estimated expenses among the 
persons liable to be charged therewith under the Act. Resolved further, that 
the council deem it just, and accordingly do order, that, in settling the appor- 
tionment of the expenses among the several owners of the houses and lands 
fronting, adjoining, or abutting on the above-mentioned street, regard should 
be had to the following considerations: (a) the amount and value of any work 
already done by the owners or cecupiers of such premises; (b) the greater or 
lesser degree of benefit to be derived by any premises from such works.”’ 


The respondents’ surveyor prepared an estimate of the probable expense of the 
works, and the provisional apportionment was served on the owners of the houses 
in Awelfryn Terrace, including the appellant, requiring each to contribute £2 1s. 6d. 
On Sept. 28 the respondents passed the following resolution : 


“Resolved that this council hereby approve of the plans, specification, 
estimate, and provisional apportionment prepared by their surveyor with 
reference to certain street works required to be executed at Cross Street, 
between pine ends of Nos. 10 and 11, Awelfryn Terrace, Penydarren, in pur- 
suance of the resolution to execute such works passed by us on the 24th day 
of Aug., 1920.”’ 


This resolution was duly published, objection was taken thereto by the appellant, 
and the matter came before the learned stipendiary. 

It was contended on behalf of the appellant (i) that the side and back lane in 
question was not, within the meaning of s. 10, a ‘‘passage’’ through which access 
to No. 1, Awelfryn Terrace was obtained from Cross Street. (ii) that the resolu- 
tions referred to were insufficient to enable a provisional apportionment to be 
made, because the first of them made no reference to the houses in Awelfryn 
Terrace, and did not show that the respondents had, in the words of s. 10, ‘thought 
just’’ to include such houses. The learned magistrate decided both contentions 
against the appellant. 

As to (i), was this side and back lane, within the meaning of s. 10, a passage 
through which access to No. 1, Awelfryn Terrace was obtained from Cross Street? 
It might be suggested that this was a question of fact for the magistrate himself, 
but he has stated it, and it was argued as a point of law, a course which was 
apparently taken in the two cases which have been decided upon these words: 
Newquay U.D.C. v. Rickeard (1) and Chatterton v. Glanford R.D.C. (2). It was 
pointed out by the Lord Chief Justice in the Newquay Case (1) ({1911] 2 K.B. 
at p. 852) that in a provisional apportionment under s. 10 of the Act there may 
be included premises access to which is obtained through a private road made 
primarily for the purpose of giving access thereto, but not premises access to which 
is obtained through a road which is, or is intended for, a public street. Prex- 
FORD, J., further lays down that some limitations must be placed upon the word 

access’’ in the section, and he says (ibid. at p. 853): 

I agree that access from a street to premises by means of another public 
street 18 not access within the meaning of s. 10. If it were, there would be 
practically no end to the premises to which access may be obtained By such 
means as that, access may be had from the Strand to the Chelsea Embank- 
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ment. The effect of the words must be restricted by excluding cases of that 
description.”’ 


It is true that by s. 5 of the Act of 1892 it is provided that the word ‘‘street’’ 
means, unless the context otherwise requires, a street as defined by the Public 
Health Act, 1875, and by s. 4 of that Act the word ‘‘street’’ does include ““passage,”’ 
whether a thoroughfare or not, and that it was held in R. v. Goole Local Board (3) 
that a not dissimilar lane to the present one was a passage, and so a street within 
the meaning of the section referred to; but we think that what we have to deter. 
mine is the meaning of the words ‘‘access to which is obtained from the street 
through a passage’’ in s. 10 of the 1892 Act, and that the definition of ‘“passage”’ 
in s. 4 of the 1875 Act is by no means conclusive. The word ‘“passage,’’ standing 
by itself, is one of very wide meaning. It is defined in Murray’s Oxrorp Dic- 
TIONARY as that by which a person or thing passes or may pass, @ way, a road, 
path, route, channel, an entrance or exit. As, however, has already been shown, 
the words ‘‘access to which is obtained from the street through a passage’’ cannot 
be construed in their widest and most literal meaning. It is not desirable, nor do 
we propose, to lay down any definition of the word. We are not prepared to hold, 
as suggested, that a passage, to be within the Act, must be the only means of 
approaching the street to be made up; but we are of opinion that it means some- 
thing in the nature of a feeder of the street. There are in many towns (and 
examples can be seen within a short distance of these buildings), courts or alleys 
standing back from the street, access to which is reached through a passage, some- 
times open, sometimes under houses fronting on the street, and, although we do 
not say that such a court and such a passage are alone within the meaning of the 
words in the section, we cannot hold that a back lane and a side lane such as those 
in this case, which were meant to be back lanes and side lanes for the houses 
fronting on Awelfryn Terrace, are passages by which access to Cross Street is 
obtained within the meaning of that section. 

As to (ii), the adequacy of the resolution, it must be borne in mind that two 
resolutions are contemplated by the Act. There is the resolution under s. 6, which 
is the initiation of the proceedings. It will be observed that this first resolution 
is one which need not be published and which concerns the council itself. It may 
well be that at the time they pass such a resolution a council is not aware of any 
premises which are not fronting, abutting, or adjoining, but access to which is 
obtained from the street through a court, passage, or otherwise. The surveyor, 
however, when set in motion, has duties under s. 6 (2), and he may draw the 
attention of the council to such houses as above mentioned by including them in 
his specifications, estimate, and provisional apportionment. It then becomes the 
right of the council to pass a second resolution under s. 6 (3) approving the pro- 
visional apportionment which includes such houses, but this they can only do 
if they think it just to include such houses. This second resolution was passed in 
the present case, and from the fact that the council have included the houses in 
Aweliryn Terrace it must be assumed that they thought it just to do so. We 
think it would be more in conformity with the provisions of the Act that the 
resolution should state expressly that the council ‘‘think it just to include”’ such 
houses. For the purposes of persons objecting this is the really important reso- 
lution, because it has to be published so that objection may be made. We think 
that the inclusion of the houses in question in the second resolution was sufficient, 
and that each resolution complied with the terms of the Act and was valid. In 
the result, while upholding the learned magistrate on the second point, we are of 
opinion that he was wrong on the first one, and the appeal is accordingly allowed 


with costs. Appeal allowed. 


Solicitors: Simons, Smyth & Daniel, Merthyr Tydfil; Sharpe, Pritchard & Co., 
for T. A. Rees, Merthyr Tydfil. 
[Reported by J. F. WALKER, Esq., Barrister-at-Law.] 
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REMMINGTON v. LARCHIN 


[Court or AppeaL (Bankes, Serutton and Atkin, L.JJ.) June 14, 1921) 


[Reported [1921] 3 K.B. 404; 90 L.J.K.B. 1248; 125 L.T. 749; 
85 J.P. 221; 37 T.L.R. 839; 65 Sol. Jo. 662; 19 L.G.R. 528] 


Rent Restriction—Premium—Grant of tenancy—Recovery—Premium paid by 
third person to tenant agreeing to surrender tenancy and obtain grant of 
lease by landlord to third person—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 ¢ 11 Geo. 5, c. 17), s. 8 (1) (2). 

By s. 8 (1) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920: ‘‘A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving of 
any pecuniary consideration in addition to the rent, and, where any such pay- 
ment or consideration has been made or given in respect of any such dwelling- 
house under an agreement made after Mar. 25, 1920, the amount or value 
thereof shall be recoverable by the person by whom it was made or given... .”’ 
By sub-s. (2): “‘A person requiring any payment or the giving of any con- 
sideration in contravention of this section shall be liable on summary conviction 
to a fine not exceeding £100... .” 

The defendant was a tenant for a lease of three years from March, 1919, of 
a dwelling-house within the Act of 1920, and in 1920 he made an agreement 
with the plaintiff that upon payment by the plaintiff to him of £180 he would 
surrender his tenancy and arrange with the landlord to grant the plaintiff a 
new tenancy for three years. The landlord was not aware that the plaintiff 
had agreed to pay the defendant a premium. The premium was paid, the 
plaintiff went into possession, and after the Act of 1920 came into force he sued 
the defendant to recover the premium. 

Held: ‘‘person’’ in s. 8 (1) and (2) referred only to a landlord who was 
granting a tenancy or the renewal or continuance of a tenancy and not to a 
person in the position of the defendant, and, therefore, the defendant had not 
committed an offence under s. 8 (2) and the plaintiff was not entitled to 
recover the £180 from him. 


Notes. Section 8 (1) and (2) of the Act of 1920 has been replaced by s. 2 (1) and 
(6) of the Landlord and Tenant (Rent Control) Act, 1949. 

Considered: Minns v. Moore, [1949] 2 All E.R. 800; Navarro v. Moregrand, 
Ltd., [1951] 2 T.L.R. 674; White v. Elondene Estates, Ltd., [1959] 2 All E.R. 605. 

As to prohibition of premiums, see 23 Hatspury’s Laws (8rd Edn.) 798-805; 
and for cases see 31 Dicest (Repl.) 688-692. For Acts of 1920 and 1949, see 13 
Havspury’s Statutes (2nd dn.) 981, 1094. 


Cases referred to: 
(1) Tuck & Sons v. Priester (1887), 19 Q.B.D. 629; 56 L.J.Q.B. 553; 52 J.P. 213; 
36 W.R. 98; 3 T.L.R. 826, C.A.; 42 Digest 729, 1516. 


(2) Mason, Herring and Brooks v. Harris, [1921] 1 K.B. 653; 90 L.J.K.B. 993; 
125 ET 180287 TR: 334; 31 Digest (Repl.) 689, 7799. 


Appeal by the plaintiff from an order of the Divisional Court affirming the deci- 


sion of the County Court judge of Wandsworth. The f ; 
and the judgments. ; e facts appear in the headnote 


A. H. Woolf for the plaintiff. 
C. Bray for the defendant. 


: “colar L.J.—The point here is whether upon the facts of this case the 
_ is = fr. Larchin, is brought within the terms of s. 8 (1) of the Increase of 
ent, &c. (Restrictions) Act, 1920. Mr. Baylis was the landlord of the premises 
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in question here, and he let them to Mr. Larchin for a term of three years. When 
one year of the term had expired Mr. Larchin was anxious to leave the premises 
and either he or Mrs. Larchin thought that there was an opportunity of getting 
rid of their fixtures and also of getting something in the nature of a premium. 
What exactly happened we do not know, but I will assume for the purpose of my 
judgment that it was Mrs. Larchin who negotiated the tenancy to the plaintiff. 
The position then was that the plaintiff had made it a condition of his paying 
£180 that, not only should the lady leave the premises and hand over the fixtures, 
but that the landlord should grant to him a fresh tenancy for three years. The 
question is whether or not that brings this case within the terms of the section. 

It is said that s. 8 of this Act of 1920 differs materially from the corresponding 
section in the Act of 1915. No doubt it does, because it was the landlord only 
who was referred to in the corresponding section. But I do not myself find any 
assistance is to be derived from the difference in the language of the two sections. 
The Act of 1920 clearly included something which was excluded, by express 
language, from the Act of 1915—a sub-letting—and it may be that the consequential 
alterations which were needed in order to include a sub-letting, may have been 
_the reason for the difference one finds in the language of the later section. I think 
one must apply oneself to the language of s. 8, as one finds it in the Act of 1920. 
The question is simply this. When the section speaks of a person who 


‘‘shall not as a condition of the grant . . . of a tenancy . . . require the pay- 
ment of any fine, premium, or other like sum,”’ 


is it referring to a grant by that person or is it referring to a grant by somebody 
else? The language of the section does not supply any clear answer. I think 
it may be capable of more than one construction. But one is dealing with a penal 
section, and, therefore, must remember the general rule of construction—that if 
there are two possible meanings the court should adopt the more lenient one. One 
is also dealing with a group of sections which are governed or controlled, to the 
extent to which a court can regard a heading in a statute to a group of sections in 
interpreting them, by the heading: ‘‘Further restrictions and obligations on land- 
lords and mortgagees.’’ One must approach the language of the sections subject 
to those considerations. 

I think that the more natural construction of this section is to read it as apply- 
ing to a ‘‘grant, renewal, or continuance’’ by the person who requires the payment 
of the ‘‘fine, premium, or other like sum,’’ and I think that construction is 
rendered the better one by the use of the words, ‘‘in addition to the rent,’’ because 
it seems to me more appropriate to speak, in connection with a ‘‘payment in 
addition to the rent,’’ of a person who is in a position to control the rent rather 
than a payment by a person who is a stranger altogether to the relationship 
between the parties under which a rent could possibly be created. I do not think 
the matter is plain, but, on the whole, I think that this appeal must be dismissed 


with costs. 


SCRUTTON, L.J.—I think the construction of this section is a matter of con- 
siderable doubt. I am very much influenced in the conclusion at which I arrive by 
the well recognised rule of the courts in reference to construing penal sections. 
In Tuck & Sons v. Priester (1) Lorp Esuer, in giving his judgment, said : 


“But then comes the question whether the plaintiffs are also entitled to 
recover penalties under s. 6. We must be very careful in construing that 
section, because it imposes a penalty. If there is a reasonable interpretation 
which will avoid the penalty in any particular case we must adopt that con- 
struction. If there are two reasonable constructions we must give the more 


lenient one. That is the settled rule for the construction of penal sections.”’ 


Linptey, L.J., said: 
“Having regard to the well settled rule that a court will not hold that a 
penalty has been incurred unless the language of the clause which is said to 
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impose it is so clear that the case must necessarily be wieks it, I think we 
ought to keep on the safe side and say that the words ‘unlawfully made’ are 
sufficiently ambiguous to enable the defendant to escape from the penalty 
which is imposed by s. 6. . . . Dealing with a penal clause, we ought to apply 
to it that strict or cautionary interpretation which the courts are in the habit 
of giving to such clauses.”’ 

I take the facts in this case to be that a tenant with a three years’ agreement, 
desiring to go out of possession before his three years were up, took a payment from 
a third person for the surrender of his lease, some fixtures, and procuring from the 
landlord a grant of a tenancy to the third person. Does that transaction come 
within the language of s. 8? Section 8 is in a group of sections which have this 
heading: ‘Further restrictions and obligations on landlords and mortgagees.”’ 
Section 8 (1) begins ‘‘A person.’”’ Why does it begin ‘‘A person’’ and not “A 
landlord’? But I am not sure that that criticism is not a little too hypercritical 
as applied to the Rent Restriction Act, which is not very well drafted. While the 
use of the word ‘‘person”’ rather favours the idea that more than the landlord was 
contemplated, it seems to me that the words ‘‘a condition of the grant, renewal, 
or continuance of a tenancy’’ point markedly to the condition being made by the 
person who grants, renews, or continues the tenancy, namely, the landlord. I 
think ‘‘the payment of a fine’’ and so on, ‘‘in addition to the rent’’ points the 
same way. I do not say for a moment that the section is clear; it appears to me 
to be reasonably capable of two meanings. But, on the whole, I think it is rather 
more capable of the meaning that it is only intended to apply to the landlord. 
The section being reasonably capable of two meanings, and, inasmuch as the 
contravention of it renders a man liable to summary conviction, I apply to it the 
rule in reference to the construction of penal statutes and select for it the least 
burdensome construction. The way in which Maxwetut on INTERPRETATION OF 
Statutes (6th Edn.) at p. 500 puts it is this: 


oe 


. where an equivocal word or ambiguous sentence leaves a reasonable 
doubt of its meaning which the canons of interpretation fail to solve, the 
benefit of the doubt should be given to the subject and against the legislature 
which has failed to explain itself.’ 


I agree that this appeal should be dismissed. 


ATKIN, L.J.—I have had great difficulty with regard to the construction of 
this section. If it stood quite by itself and apart from other legislation, I should 
be inclined to come to the conclusion that if a tenant had come to an agreement 
with his landlord for the landlord to grant to his nominee a new tenancy for a 
certain period and then found a person to act as his nominee to whom he could 
sell the right to possession and demanded of that person a sum of money, that sum 
of money would be demanded from the third person as a condition of the grant of 
the tenancy by the landlord. I think that would cover this case, and that is the 
conclusion I should have come to if I had had to construe these words alone. But 
the matter is not free from doubt. It is quite a possible view that this means that 
a person shall not as a condition of the grant, renewal or continuance by the land- 
lord of the tenancy sublet to subtenants. 

I think, in coming to a final conclusion, it is very relevant to bear in mind the 
language used in the preceding legislation. Section 1 (2) of the Increase of Rent 
Act, 1915, said: 

‘““A person shall not in consideration of the grant, renewal, or continuance 
of a tenancy of any dwelling-house to which this Act applies require the pay- 
ment of any fine, premium, or other like sum in addition to the rent.” 

Those are the words used in this other section — 
1920 except so far as the difference between “ 
concerned. But, apart from that, these 
the landlord—because the section goes o 


they are repeated in the Act of 
condition’ and ‘‘consideration”’ is 
words quite clearly refer to a grant by 
n to provide that that payment is to be 
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recovered by the tenant from the landlord to whom it is paid. Therefore, it is 
quite plain what was meant by the use of these words in this Act. They mean 
‘‘a grant by the landlord,’’ and, if one finds precisely the same words used in the 
Act of 1920 I think one is led to the conclusion—at any rate, one would presume— 
that this language was used in the same sense and with the same meaning as 
was given to it in the previous legislation which dealt with precisely the same 
subject-matter. As at present advised, it appears to me that the decision in 
Mason, Herring and Brooks v. Harris (2) that there is nothing to prevent a tenant 
from taking a premium for an assignment of the remainder of his term of tenancy 
is right. I do not see how an assignment of that kind could be brought within 
these words at all. If you allow that degree of mischief, as it is called, in the 
section, it is all the easier to find that the mischief may have been extended. 
I think the final consideration is that, after all, this section is a penal section. 
I think there is quite sufficient doubt about the matter to compel one to take the 
more lenient view. There are two possible constructions which can be put upon 
the section. In those circumstances I agree that this appeal should be dismissed. 

Appeal dismissed. 

Solicitors: Telfer Leviansky €& Co.; Young, Son & Ward. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 


METROPOLITAN RAILWAY CO. v. DELANEY 


[House or Lorps (Lord Birkenhead, L.C., Viscount Finlay, Viscount Cave, 
Lord Atkinson and Lord Sumner), March 18, 1921] 


[Reported 90 L.J.K.B. 721; 125 L.T. 472; 87 T.L.R. 520; 
65 Sol. Jo. 453] 


Carriage of Passengers—Negligence—Train—Passenger injured while entering 
train—Sudden and unusually abrupt starting. 

Where evidence is given in an action for negligence by a passenger against 
a railway company for personal injuries that a train started so suddenly that 
the passenger, while proceeding to his seat, without negligence and with 
reasonable dispatch on his part, was thrown from his balance so violently that 
in the effort to save himself he had to grasp at the only thing within reach, 
which caused him injury, there is evidence to go before the jury on which 
they can find in favour of the plaintiff. 

Per Lorp BrrxenneaD, L.C. (Lorp Sumner disagreeing in view of the facts 
of the present case): I refuse to say that it is competent for the court, on 
evidence being produced that no attendant was either on the train or on the 
platform to assist passengers, to rule that there was not matter here also which 
was proper for the consideration and decision of a jury. 

The respondent purchased a ticket at the Aldgate Station of the appellant 
railway company for King’s Cross, and walked down the stairs to the platform 
where the train by which he intended to travel was standing. The doors of 
the carriages were open, and there was no guard or other official of the 
company on the platform, and no indication that the train was about to start 
immediately. He walked along the platform to the foremost carriage on the 
train and entered it by the rear door, had got into the vestibule immediately 
inside the carriage, and was turning towards a seat when, without any warn- 
ing, the train started with unusual abruptness causing the respondent to lose 
his balance and to be thrown against the back of the carriage. He put out his 
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arm to save himself from falling, and the sliding door of the carriage, actuated A 
by the sudden motion of the train, closed upon his right hand and crushed it. 

Held (Viscount Fintay dissenting) : the jury were entitled to infer negligence 
and return a verdict for the plaintiff. 


Notes. As to proof of negligence against a carrier of passengers, see 4 Hats- 
pury’s Laws (8rd Edn.) 178-183; and for cases see 8 Dicrsr (Repl.) 75 et seq. B 


Appeal by the railway company from an order of the Court of Appeal. é 

The respondent, in an action tried before the Recorder of London and a jury, 
was awarded damages in respect of an injury to his hand while a passenger in a 
train belonging to the appellant company. A Divisional Court (Bray and Bar- 
HACHE, JJ.) were of opinion that there was no evidence to support the verdict of 
the jury and entered judgment for the company. The Court of Appeal (Bankes, C€ 
Scrurron and Arkin, L.JJ.) reversed the decision of the Divisional Court, and 
restored the verdict and judgment of the Mayor’s Court in favour of the respondent. 


Barrington-Ward, K.C., and du Parcq for the appellants. 
Horace J. Rowlands for the respondent. 


LORD BIRKENHEAD, L.C.—The respondent is a workman who was accus- D 
tomed to travel to his work by an electric railway train which left Aldgate Station, 
London, at 6.30 a.m. On Feb. 28, 1919, shortly before the hour referred to he 
purchased a ticket at that station entitling him to travel to King’s Cross. He then 
walked down the stairs to the platform where the train he intended to travel by 
was already standing. The doors of the carriages were open, and he has given 
evidence to the effect that there was no guard or other official of any kind in the E 
employment of the appellant company on the platform; that no one consequently 
was present to supervise the passenger traffic; and that no indication was forth- 
coming that the train was about to start immediately. He walked along the plat- 
form by the side of the train to the carriage he usually frequented—the foremost 
carriage in the train; he entered that carriage apparently by its rear door, had 
reached the vestibule immediately inside it, and was approaching the seating F 
accommodation when the train started suddenly, depriving him of his balance, 
and throwing him against the back of the carriage. He put out his arms in an 
attempt to save himself from falling, when the sliding door of the carriage, set in 
motion by the starting of the train, closed upon his right hand crushing and 
injuring it. The learned recorder, who tried the case at first instance, took the 
view that the facts above summarised supplied evidence of negligence which it was G 
proper to leave to the jury, and the jury found a verdict in favour of the respondent. 

The issue is an extremely short one—whether or not the learned recorder had 
before him evidence of negligence on the part of the appellants which it was proper 
for him to leave to the jury. The principles upon which such matters are deter- 
mined have so frequently been the subject of decision and exposition in this 
House, and are at the present day so familiar, that I do not think it necessary H 
either to repeat or enlarge upon them. It is, of course, for him who is complaining 
of the negligence of another to turn the scale where the balance is even, by that 
which he establishes. This is, indeed, the familiar condition of access to the jury, 
in such cases. It is important in this matter to observe the nature of the 
complaint made by the respondent in his particulars. It is as follows: ‘‘A train 
belonging to the defendants was standing in their Aldgate Station to pick up I 
passengers. The plaintiff entered the train, when it was set suddenly in motion 
and without warning thereby throwing the plaintiff off his balance, and causing 
a bere mew the train to close and crush the first finger of the plaintiff's 

g d. he complaint made is twofold: first, that the train was set 
es ead and, secondly, that it was set in motion without warning. 

Ms “a ar ntl of negligence under either or both of those heads proper 


Some controversy has arisen in this case by the introduction of the term ‘ 





‘jerk.”’ 
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The discussion appears to assume importance because of the admission made by 
counsel for the appellants that, if ‘ta jerk’? were proved, it would be impossible 
for him to resist the view which was taken by the Court of Appeal. I should 
myself have thought that the discussion was somewhat verbal. I know of no 
special sense in which the word ‘‘jerk’’ is used which would materially distinguish 
it from other words which might have been used, and perhaps actually were used 
in this case. I should have supposed that if a vehicle hitherto motionless be in 
an instant projected with a degree of speed which within a few second approaches 
that of twenty miles an hour, the suddenness of that motion in contrast with its 
previous immobility might without any misuse of language be described as a jerk. 
And this view derives the strongest possible confirmation from the evidence which 
has been given by the respondent. The train, according to him, was so suddenly 
set in motion that certain physical and apparently unavoidable consequences 
immediately happened. I take this short statement of those consequences from 
the notes of the learned recorder which state that the plaintiff said: ‘‘I was going 
to my seat when the train suddenly started. I lost my balance and put out my 
right hand to save myself from falling—the carriage door came back on the finger 
of my right hand.’’ It appears from this evidence that he had only reached the 
vestibule when he so completely lost his balance that he grasped at something to 
prevent himself falling upon the line; he would have found himself actually upon 
the line had not the door automatically closed. The question I have to ask myself 
here is not whether I, if I had been deciding this matter, should have reached the 
conclusion that the respondent had in fact proved negligence. It is whether, on 
evidence, that a train starts so suddenly that a man attempting to proceed to his 
seat, without negligence and with reasonable dispatch on his part, is thrown from 
his balance with such violence that in the effort to save himself he has to grasp 
at the only thing within his reach, an automatic gate, I am to hold that there is 
no issue in respect of which the judge is entitled to assistance from the jury. I 
am quite unable to take that view, and I reject it. I do not say whether I should 
have agreed with the jury or not, but it was an issue proper to be left to them. 
The case made by the respondent required an answer from the appellants, and 
the function of the jury was to reach a conclusion upon the whole matter. 

Having once formed this view it is not necessary that I should discuss at any 
length the second matter of which complaint is made in the particulars of negli- 
gence, namely, that the train was set in motion without warning. But I desire to 
make an observation upon that point, although I am by no means sure that some 
of your Lordships will in this respect go so far as I do. What are the facts? A 
train is set in motion without warning in circumstances in which it is contemplated 
that it shall immediately acquire a momentum of some twenty miles an hour with 
the consequence that such a momentum is fully reached before persons who are 
not loitering can possibly reach their seats. I refuse, speaking for myself, to say 
that it is competent for the court, on evidence being produced that no attendant 
was either in the car or on the platform for the purpose of assisting passengers, to 
rule that there was not matter here also which was proper for the consideration 
and for the decision of a jury. I do not know whether after full inquiry it would 
be found negligent, or whether it would not, for a company which is contracting to 
carry passengers safely, and which accepts hire in consideration for that under- 
taking, to start a train in the circumstances of which evidence has been given 
without giving any warning that the train is about to make a sudden and jerky 
start. But were I trying a case of this kind, if the evidence was given before me 
which was given in this case, I should conclude that this was a matter on which 
I was entitled to the assistance of the jury. I should hold in other words that, 
if the jury, after considering all the facts, including the answer of the railway 
company, reached the conclusion that a warning ought to have been and could have 
been given, and that the omission to give it amounted to negligence causing 
injury, their conclusion could not be set aside as unreasonable. Nor should I 
modify this view because it was proved that it would be very difficult for the 
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company to carry on their business under the obligations sought to be imposed 
upon them. If their present method be in fact negligent (as to which I express 
no opinion), they must correct their negligence by bringing their conduct into 
conformity with their contract. For these reasons I move that this appeal be 


dismissed. 


VISCOUNT FINLAY.—I regret that I feel constrained to differ from the opinion 
which has just been expressed from the Woolsack. The question is whether there 
was any evidence to be left to the jury on which the jury could reasonably find that 
this accident was the result of negligence on the part of the defendant company. 
The facts are to a great extent undisputed. The plaintiff travelled habitually by 
this train at a very early hour in the morning. He knew the ways of the railway, 
and, when he arrived at the station and came down the stairs leading to the plat- 
form, he saw that the train was already in. It was at Aldgate Station, which 
was not a starting-point, but the train had come in from some other station, and 
the man knew, of course, that the train having come in would very shortly start. 
He walked on; he got into the carriage, and he was in the little platform inside, 
not where the seats are but close to where the seats are, where he was about to 
take his place. He had got in there, and he knew that the train must be about 
to start; it must be taken on the undisputed evidence that he knew that the train 
might start at any instant. That being so, the train did start; he lost his balance, 
he clutched at the door, and his hand was crushed in the way which has been 
described. The learned recorder left the case to the jury in an extremely fair and 
clear summing-up, to which I shall presently avert. When the case was taken on 
appeal to the Divisional Court, Bray and BarHacue, JJ., were of opinion that 
there was no evidence to go to the jury, and entered judgment for the defendants. 
That was reversed in the Court of Appeal, Scrurron, L.J., concurring, but on 
a special ground, and referring to the fact that he differed from his colleagues on 
some of the grounds, at all events, on which they had put their finding. 

The case is now presented to your Lordships in two ways. It is said, in the first 
place, that there was something unusual about the way in which the train started 
—that it started with a jerk, and, not merely with a jerk, but with an unusual jerk. 
Everyone who knows anything about electric railways is aware that when the 
train starts there must be something in the nature of a jerk; it does not matter 
how you describe it. The train starts and it gets very quickly up to a high 
velocity; but the question here is whether there was something unusual about the 
mode of starting—something that might be described as an unusual jerk out of 
the common course. Scrutton, L.J., rested his concurrence with his colleagues 
in reversing the decision of the Divisional Court entirely upon his opinion that 


there was evidence of this kind. I will read a very few sentences from his 
judgment : 





“If that was the ground upon which it was to be put, I should not have 
felt able to do as I am going to do, concur in the reversal of the judge below. 
I think, though it is not very satisfactory, that there was evidence on which 
the jury found that this train started suddenly ‘out of the ordinary way, with 
more jerk than is usual’—that is the strictly accurate way of expressing what 
is meant by the charge that the train was started with a jerk; it was vinta 
out of the ordinary way, with more jerk than is usual.’ I agree it is not a 
very satisfactory way in which the evidence was brought out, because it was 
got by one leading question by the judge and two leading questions by counsel 
for the plaintiff, the result of which was the plaintiff did say ‘Yes’ to a question 
saying: ‘Did it start suddenly and did it start with a jerk?’ It is not very 
seg astaiy that you should get your evidence in that way, but there it is, 
=i eing there I think there was evidence on which a jury might find that 

is train started with an unusual jerk. If so, the verdict for the plaintiff 


must stand, but, as I say, I do not pr : 
. : J» etend that I am - ’ 
conclusion, or at all clear that I am ‘right.” am very satisfied with my 
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I think that when the evidence is examined it will be found that the plaintiff did 
not say “‘Yes’’ in answer to the question about the jerk, and I may say that I 
think it is very much indeed to the credit of the plaintiff and shows that he was a 
thoroughly truthful man that he always adhered to the question that he took up 
in the first instance and never in any way stated that there was anything unusual 
about the way in which the train was started. The real question was put very 
fairly and very clearly by the recorder to the jury. He pointed out that 


“‘the trains would be impeded by the great number of passengers who travel 
by these trains if they had not these sliding doors, and it is simply because 
these doors do slide that these great numbers of people are enabled to get in 
and get out of these trains, provided that there are not so many people standing 
in the way of the door that it cannot be shut at all. In this case, happily, that 
point does not arise, because this was very early in the morning, and there is 
no definite evidence here, except that this train was set suddenly in motion, 
and without warning. As I say, all trains must be set suddenly in motion, 
so that it is boiled down to this: Is there any duty imposed upon the railway 
company to give warning of their intention to start the train? It is said here 
by the plaintiff that they did not do that. There does not appear to be any 
evidence that they gave any warning, or that there was anybody there who 
could give a warning.’’ 


That is what the recorder says the case boils down to. As for starting suddenly, 
of course all trains start suddenly, and particularly on all electric railways the 
train does start suddenly; it starts at once and gets into motion much quicker 
than a train under the old system with the steam engines used to do. Counsel 
for the plaintiff asked whether it was not a possible reading of the particulars 
that the defendants set the train suddenly in motion in such a way as to throw 
the plaintiff off his balance, and caused the door to close and crush his finger? 
The recorder said: ‘‘The whole proceeding arose from suddenly starting the train 
in motion without warning and the other is the consequence of the alleged 
nuisance.’’ Counsel: “‘I merely put that as a possible reading of it.”’ 

There is the whole case, and I think that the recorder put the question to the 
jury fairly and properly, and it was rested on what seems to me the obvious 
meaning of the particulars and the obvious effect of the evidence. It was rested 
upon the absence of warning before the train started. I cannot see that there was 
any evidence of a duty to give warning. One must take into account what is 
common knowledge with regard to the working of electric railways. The time 
spent at the station is much shorter under the system of electric railways than it 
used to be in the old days, and a warning here, for the reasons that have been 
indicated in the course of the discussion, would have been perfectly useless; it 
would have conveyed nothing to the plaintiff which he did not know. He came 
down the stairs, he saw the train waiting, he knew that it might start at any 
instant, and he got into the carriage with that knowledge. In these circumstances 
I very much regret to be constrained to differ, but I think that the Divisional 
Court were right and judgment should be for the defendant company. 


VISCOUNT CAVE.—I agree with the conclusion reached in this case by the 
noble and learned lord on the Woolsack. In my opinion, there was evidence upon 
which a reasonably-minded jury could, if they thought it right, find that the train 
was started with unusual and undue celerity—that is to say, with a jerk, so as to 
throw the plaintiff off his balance and to cause the injury. In saying this I rely 
not only on the answers which were given by the plaintiff to questions which were 
of a leading nature, but on the evidence as a whole including the physical effect 
on the plaintiff of the starting of the train and the manner in which he endeavoured 
to save himself from falling. The facts were quite fairly put to the jury by the 
learned recorder. I do not say that I should have concurred in the verdict, but, 
the jury having found for the plaintiff, I do not think that their verdict can be 


disturbed. 
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LORD ATKINSON.—I concur with the observations that have been made by 
my noble and learned friend on the Woolsack. This man came down to the 
station and found the door of the carriage open, which was a direct invitation to 
him by the company to go on board, as he calls it himself. He went on board, 
and he was knocked over practically before he had time to reach from the platform 
to his seat. There is no allegation whatever that he unduly delayed, or that he 
himself was negligent in any way, and yet your Lordships are asked to conclude 
that, when they start the train in such a way and with such suddenness that they 
knock an ordinarily reasonable passenger over, there is nothing unusual in that 
occurrence or nothing to show that they started with undue quickness. To my 
mind, it is perfectly evident what this man meant by his particulars when he said : 
“The plaintiff entered the train when it was set suddenly in motion and without 
warning thereby throwing the plaintiff off his balance and causing the sliding 
door of the train to close... .’’ The condition of the train was changed. It was 
at rest; he goes into it; it is set in motion so quickly and at such a rate that it 
causes him to lose his balance. My Lords, it appears to me that when the rail- 
way company allowed him to enter the train at the very moment before it started, 
it was their duty not to start it in the way they did start it, until they gave him a 
reasonable opportunity of reaching his seat. I agree with what has been said about 
the way the evidence was extracted from the plaintiff, but I think there was 
evidence on which a jury might reasonably come to the conclusion to which they 
have come in favour of the plaintiff. I do not say that if I myself was trying it in 
the position of a jury I would necessarily have come to the same conclusion, but 
I say there was evidence to go before the jury on which they might reasonably 
find as they have found. 


LORD SUMNER.—Your Lordships have been informed, and I think it is the 
ease, that this is the first time on which a case turning upon the management of 
electric trains in the metropolitan area has come before your Lordships’ House, 
and, in view of that fact and of the considerable difference of judicial opinion that 
has occurred in this case, I will ask leave to do what I should not otherwise have 
done and give my reasons for concurring in the motion which is about to be 
moved from the Woolsack. 

It is on the sole ground that I think there was evidence on which the jury could 
find that the electric engine set the train in motion improperly that I think this 
appeal fails. There was evidence I think, clearly to go to the jury that that was 
the case, and at this stage I think it is immaterial whether the expression ‘‘was 
set suddenly in motion and without warning’ did or did not clearly make that 
case. I make no observations upon the fact that unfortunately a leading question 
was asked. I put far too many myself in my time. I do not think the appellants 
themselves can say that the answer was clearly in their favour, and, if the answer 
was susceptible of two meanings, it was for the jury to say what the plaintiff 
actually meant by his answer. But, putting that aside, I think the whole circum- 
stances, uncontradicted and deposed to by the plaintiff alone who knew them, are 
more consistent with the train having got into motion with an improper degree of 
violence—what is called a jerk—than with the contrary view. The plaintiff had 
jumped into the vestibule—he says so. He was making his way to take a seat. 
He was, therefore, moving towards, if he had not actually passed into, the aper- 
ture in the forward bulkhead of the vestibule to lead to the seats. That was his 
position when the train started. At that time the door was wide open—that is to 
say, 1 was forward of the doorway which faced the platform. When his finger 
was trapped the door closed. The door closed through the momentum of tha 
moving train, and there was time for it to pass from the forward edge to the after 
edge of the doorway against which his finger was t ae “ i 
for him to pass from the position in whi = eingoe Se powers 
* Slane eee : ees whic was when the train started, namely, 
GH lide: Hecht hang i aie ms ure in the forward bulkhead, to a position in 

g ; out to catch hold of something, was trapped against 
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the after edge of the doorway, and, therefore, close to the after bulkhead of the 
vestibule, I think such a distance in space and such an interval of time between 
these two positions of the door and the plaintiff are more consistent with quite a 
considerable disturbance of the plaintiff and loss of his balance such as would alone 
result from an excessive amount of violence in the starting, than from such a loss 
of balance as may happen to anyone however carefully the train started. 

For the rest of the case I only desire to say this. It is quite clear to my mind 
that the plaintiff already had the benefit of all the knowledge that any warning of 
any kind could have given him. He knew the train was about to start; he knew 
that he had, before it started, to get from the stairs, where he was when he saw 
the train at the platform, to the door into which he jumped, and I cannot see that 
any whistle, any counsel, or advice, or any interposition of any official, could have 
told him anything more than he knew already. If the train had started without 
what is called a jerk, he was perfectly well able to look after himself. I do not, 
therefore, think there is in fact evidence here upon which it becomes necessary to 
express an opinion adverse either to the rolling stock or the system upon which 
that train was being worked that morning, apart from the starting of the engine 
in the way in which it was started, and I should certainly be very slow, in a case 
where the evidence shows that nothing was done that was not in the ordinary 
course well known to the plaintiff, without much more argument than we have 
heard and much more evidence than there is, to say anything whatever to indicate 
that the management of the line by the railway company’s servants was defective 
in except this one particular. Bankes, L.J., expressed the opinion that the 
particulars stated that the plaintiff was complaining of a combination of circum- 
stances which resulted in an injury to him, and that, in his opinion, it was the 
duty of the defendants to avoid that state of things of which he complained, and 
to say in what way they would avoid it. I do not think that that is a way of 
stating the liability of the defendants in which I could at all concur. On the 
contrary, if I understand aright the passage in the judgment of Bray, J., I should 
agree with that. He says: 


“T think when a man is completely in the carriage, and he knows that the 
train is going to start in a very short time, there is no obligation on the part 
of the railway company to protect him against the sudden starting of the 
train.” 

If Bray, J., means by that, as I think he does, to protect him against the train 
starting without further warning, but without any undue violence or jerk, Tr agree 
with him. Of course, if there is a jerk, the person who is inside the train is just 
as much entitled to complain of it as a person outside the train, if it causes him 
injury. On these grounds I concur in the motion about to be proposed from the 
Woolsack. 
Solicitors: J. Buchanan Pritchard; H. S. Wright & Webb. 
[Reported by W. E. Rem, Esq., Barrister-at-Law.] 
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NATIONAL PROVINCIAL AND UNION BANK OF ENGLAND 
v. LINDSELL AND ANOTHER 


[Kina’s Bencu Division (Lord Coleridge, J.), October 7, 18, 1921] 


[Reported [1922] 1 K.B. 21; 91 L.J.K.B. 196; 126 L.T. 319; 
66 Sol. Jo. (W.R.) 11; [1921] B. & C.R. 209] B 


Bill of Sale—Assignment of chattel ‘‘or proceeds when sold’’—Indivisibility of 

assignment of chattel and assignment of proceeds—Bills of Sale Act, 1878 

(41 & 42 Vict., c. 81), s. 4. 

W., the owner of a motor car, sent the car to the defendant L. for repair, 
instructing him to sell it when the repair was finished. W.’s account at the ‘e 
plaintiff bank being overdrawn, the bank agreed to allow him a further over- 
draft provided he would authorise L. to hold the car or its proceeds to the 
bank’s order. W. wrote to L. instructing him to hold the car to the order 
of the bank ‘‘or the proceeds when sold,’’ and sent a copy of the letter to 
the bank. The letter was not registered as a bill of sale, and was not in the 
statutory form. The car was subsequently sold and the bank claimed the D 
proceeds. 

Held: while, in general, where there was no assignment of a chattel, but 
only the assignment of the proceeds of a chattel when sold, the assignment 
was not a bill of sale, in the present case the proceeds of sale were only 
assigned with and as representing the car; the letter of assignment could not 
be treated as divided into two parts in respect of the car and of the proceeds; 
but it was a bill of sale which, as it did not follow the prescribed form and E 
had not been registered under the Bills of Sale Act, 1878, was void. 


Notes. Referred to: Re North Wales Produce and Supply Society, Ltd., [1922] 
2 Ch. 340. 

As to the subject-matter of bills of sale, see 3 Hatsspury’s Laws (8rd Edn.) 274 
et seq.; and for cases see 7 Dicrst 31 et seq. For the Bills of Sale Act, 1878, s. 4, FE 
see 2 Hauspury’s Srarures (2nd Edn.) 558. 


Cases referred to: 
(1) London and Yorkshire Bank, Ltd. v. White (1895), 11 T.L.R. 570; 39 Sol. Jo. 
- 708; 7 Digest 21, 98. 

(2) William Brandt's Sons & Co. v. Dunlop Rubber Co., [1905] A.C. 454; 74 
L.J.K.B. 898; 93 L.T. 495; 21 T.L.R. 710; 11 Com. Cas. 1, H.L.; 8 Digest G@ 
(Repl.) 573, 230. 

Also referred to in argument: 
Burn v. Carvalho (1839), 4 My. & Cr. 690; 9 L.J.Ch. 65; 3 Jur. 1141; 41 E.R. 
265, L.C.; 8 Digest (Repl.) 575, 242. 
Re Burdett, Ex parte Byrne (1888), 20 Q.B.D. 310; 57 L.J.Q.B. 268; 58 LT. 
708; 36 W.R. 845; 4 T.L.R. 260; 5 Morr. 32, C.A.; 7 Digest 56, 301. H 


Action tried before Lorp CoLeRIDGE, J., without a jury. 

The defendant Lindsell was a repairer of motor cars carrying on business at 
Tunbridge Wells. Early in 1919, the defendant Welding sent the chassis of a 
Sava’ motor car to Lindsell’s works for repairs and to have a body fitted, and 
instructed Lindsell to offer the car for sale when finished. Welding hed an 
account at the Tunbridge Wells branch of the plaintiffs’ bank which, in August 
1919, was overdrawn to the extent of £317, but the bank agreed to allow isk . 
further overdraft of £25 on condition that he authorised the defendant Lindsell 
to hold the car or the cash if the car were sold to the order of the bank. On 
Aug. 11 Welding sent to Lindsell the following letter : 


“This is to authorise you to hold the § 


eds when sold after deducting your account."’ 
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On the same day he sent a copy of the letter to the plaintiffs. The letter was 
not registered as a bill of sale. The car was ultimately sold for £515, Lindsell 
deducted £280 in respect of his charges, and then, as Welding falsely represented 
that the plaintiffs were willing to accept a payment of £135 out of the proceeds, 
sent that sum to the plaintiffs and paid over the balance of £100 to Welding. 
This action was brought for a declaration that the plaintiffs were equitable assignees 
of the proceeds of the sale of the car, after deducting Lindsell’s charges, and 
claiming that they were entitled to recover from Lindsell the £100 which he had 
paid to Welding. On behalf of the defendant Lindsell, it was contended that the 
letter of Aug. 11 was a bill of sale of the car and was void under the Bills of Sale 
Acts, not having been registered and not being in the statutory form. The plain- 
tiffs contended that, even if the letter was a bill of sale, so long as the car was 
unsold, it ceased to come within the Bills of Sale Acts on the sale of the car, and 
that the good part of the security could be severed from the bad part. 


Rayner Goddard and F. J. Tucker for the plaintiffs. 
Neilson, K.C., and Arnold Jolly for the defendant Lindsell. 
The defendant Welding did not appear and was not represented. 


LORD COLERIDGE, J., stated the facts and continued: The question that has 
arisen in this case is whether the plaintiffs are prevented from succeeding in this 
action on the ground that the document is within the purview of the Bills of Sale 
Act, 1878. If it is, then, inasmuch as it does not follow the statutory form and is 
not registered, the plaintiffs cannot recover; if it is not within the Acts, they can 
recover. The first thing that is clear is this, that the plaintiffs cannot recover in 
this action without producing the document. There is no oral contract available 
in law whereby the property passed to them apart from the document. Titles 
acquired by oral contracts which are complete in themselves are not affected by 
the Bills of Sale Acts. Again, where there is no assignment of a chattel, but only 
an assignment of the proceeds of a chattel when sold, such assignment is not 
affected by the Acts. That is the principle laid down in London and Yorkshire 
Bank, Ltd. v. White (1). The plaintiffs depend for their title on the document 
which must, therefore, be scrutinised. It clearly gives the immediate right to 
seize as security for a debt. The motor car was in law in the possession of the 
defendant Welding for he had only deposited it temporarily in the defendant 
Lindsell’s garage for the purpose of repairs. The defendant Lindsell had a lien 
on the car for his charges for repairs, but had no right to sell the car. There was 
no right of sale in the defendant Welding without the consent of the plaintiffs. 
It is clear, and, indeed, it was admitted, that, if the car had not been sold, the 
plaintiffs could not have seized it under the document of Aug. 11, as it would 
undoubtedly have been a bill of sale and void. It is said, however, that the only 
claim here is not for the motor car but for the proceeds of the sale, and that, 
where there is no assignment of a chattel, but only an assignment of the proceeds 
of sale, the Act does not apply, and that was the view taken in William Brandt's 
Sons & Co. v. Dunlop Rubber Co. (2). But here there is an assignment of a 
chattel as security for a debt or of the proceeds when sold, and, in my opinion, 
the document cannot be split into two parts discarding one part, merely because 
the chattel had ceased to form part of the security at the time when the plaintiffs 
put forward their claim. The proceeds of sale were only assigned with and as 
representing the chattel, and the legal incidents attaching to the assignment of 
the proceeds of the sale must be held to arise out of, and to be inseparable from, 
those governing the assignment of the chattel. It is, in fact, an assignment of 
the chattel converted into cash, and this clause is precisely one at which the Act 
is aimed, for the defendant Welding could have obtained credit from ignorant 
people on his supposed ownership of the motor car when, in fact, it had been 
assigned to the plaintiffs. In these circumstances, I must hold that the document 
in question is a bill of sale, and, as it has not been drawn up in accordance with 
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ct, and has not been registered, the title of the A 
be judgment for the defendants with costs. 

Judgment for defendants. 
Solicitors: Coa & Co., for Snell & Co., Tunbridge Wells; Champness & Co., for 


Sir Robert Gower, Tunbridge Wells. 
[Reported by Frrzroy CowPeEr, Esq., Barrister-at-Law.]} B 
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the form prescribed by the A 
plaintiffs fails, and there must 


Re HUGHES. HUGHES v. FOOTNER 


[Caancery Division (Sargant, J.), March 10, 1921] 
[Reported [1921] 2 Ch. 208; 91 L.J.Ch. 10; 127 L.T. 117] 


Power of Appointment—Power given to third person to appoint among class— D 

Power to settle shares. 

By his will the testator appointed a sole executor and trustee to whom he 
gave the whole of his estate upon trust for all his (the testator’s) children 
and their issue ‘‘in such shares and in such manner”’ as the testator should by 
codicil direct or appoint, or, failing any such appointment, then in ‘‘such 
shares’’ as the executor should in his discretion think fit and proper. The E 
testator died without having made any codicil and left surviving him children, 
grandchildren and a great-grandchild. 

Held: the gift was a valid disposition of the testator’s estate among all his 
children and their issue living at his death subject to the power of selection 
given to the executor; that power enabled the executor to determine not 
only the amounts of the shares among the members of the class, but also the F 
nature of the interests to be taken in those amounts so that he could settle 
any share. 


Notes. Considered: Re Combe, Combe v. Combe, [1925] All E.R.Rep. 159. 
Referred to: Re Perowne, Perowne v. Moss, [1951] 2 All E.R. 201. 

As to powers in the nature of trusts, see 30 Hauspury’s Laws (3rd Edn.) 210; 
and for cases see 37 Diaesr 523 et seq. 


Cases referred to: 
(1) Houston v. Burns, [1918] A.C. 337; 87 L.J.P.C. 99; 118 L.T. 462: 34 T.L.R. 
219, H.L.; 8 Digest (Repl.) 896, 889. 
(2) Brown v. Higgs (1799), 4 Ves. 708; 31 E.R. 366; reheard (1800), 5 Ves. 495; 
affirmed (1801), 8 Ves. 561, L.C.; (1813), 18 Ves. 192, H.L.; 37 Digest H 
526, 1168. 
(3) Phipson v. Turner (1838), 9 Sim. 227; 2 Jur. 414; 59 E.R. 345; 87 Dicest 
488, 833. i 
(4) Alexander v. Alexander (1755), 2 Ves. Sen. 640; 28 E.R. 408; 37 Digest 
407, 177. 
(5) Alloway v. Alloway (1843), 4 Dr. & War. 380; 2 Con. & Law. 517: 87 Dic 
rea ae w. 517; Digest I 
(6) Wilson v. Wilson (1855), 21 Beav. 25; 25 L.T.O.S. 211; 52 E.R. 767; 87 
Digest 489, 840. ; 
Also referred to in argument: 
Re Eddowes (1861), 1 Drew. & Sm. 395: 5 L.T. 389; 7 Jur.N.S ; 62 
430; 87 Digest 527, 1179. \, dhe wigs aaa 
Re Weekes’ Settlement, [1897] 1 Ch. 289: 66 I,.J Ch. 17 
: 2 ; J.Ch. 179; 76 L.T. 112; 45 W.R. 
265; 41 Sol. Jo. 225; 37 Digest 524, 1146. shir 
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Bernard v. Minshull (1859), John. 276; 28 L.J.Ch. 649; 5 Jur.N.S. 981; 70 E.R. 
427; 37 Digest 437, 418. 

Re White's Trusts (1860), John. 656; 70 E.R. 582; 87 Digest 529, 1201. 

Cole v. Wade (1807), 16 Ves. 27; 33 E.R. 894; on appeal sub nom. Walter v. 
Maunde (1815), 19 Ves. 424, L.C.; 37 Digest 523, 1135. 

Re Douglas, Obert v. Barrow (1887), 85 Ch.D. 472; 56 L.J.Ch. 913; 56 L.T. 786; 
35 W.R. 740; 3 T.L.R. 589, C.A.; 8 Digest (Repl.) 399, 906. 

Longmore v. Broom (1802), 7 Ves. 124; 32 E.R. 51; 37 Digest 530, 1216. 

Re Master's Settlement, Master v. Master, [1911] 1 Ch. 821; 80 L.J.Ch. 190; 
103 L.T. 899; 55 Sol. Jo. 170; 37 Digest 476, 749. 

Adjourned Summons to determine (i) whether the will operated as a valid 
disposition of the testator’s estate among all the children of the testator and their 
issue (a) living at his death or (b) living at his death or born in the lifetime of the 
executor, in such shares as he should appoint, or whether the residuary estate was 
undisposed of; (ii) whether, if the will operated as a valid disposition, the residuary 
estate would be divisible, in default of appointing the executor, equally among 
(a) all the testator’s children and their issue living at the testator’s death; or (b) 
among the said children and their issue, including therein any issue born after the 
testator’s death but in the executor’s lifetime, and among what persons and in 
what shares the same would be divisible; (iii) whether, if the executor had a 
power to appoint amongst the children and their issue, he could appoint in such 
manner as he thought fit amongst the said class, or whether he could only direct 
the shares in which the estate was to be divided among the same class, and 
whether the power could be exercised from time to time; and (iv) whether, if the 
executor had power to appoint, the increase of the residue accrued prior to the 
appointment was divisible equally among (a) the children and issue of the testator 
living at his death, or (b) living at his death or born in the executor’s lifetime, or 
among what persons and in what shares the same is divisible? The facts were as 
follows: On Feb. 23, 1919, the testator, Frederick Hughes, made a will, of which 
the following are the material facts : 


‘In the first place, I revoke all previous wills heretofore made by me. 
Secondly, I appoint my cousin Henry Hughes, of . . ., solicitor, to be the sole 
executor and trustee of this my will. Thirdly, I give to the said Henry Hughes 
all my estate, both real and personal, and of whatsoever nature or kind the 
same may be, to hold the same unto the said Henry Hughes and for trust 
for all my children and their issue in such shares and in such manner as I shall 
by codicil direct or appoint, or failing any such direction or appointment by me, 
then in such shares as my cousin, the said Henry Hughes, shall, in his dis- 
eretion, think fit and proper.”’ 

The testator died on April 1, 1919, without having executed any codicil, leaving 
children, grandchildren, and great-grandchildren in considerable numbers, all of 
whom were represented before the court. 


Farwell for the plaintiff. 

Preston, K.C., and Attwater for the heir-at-law. 

Jenkins, K.C., and P. F. S. Stokes for a daughter of the testator. 

Ward Coleridge, K.C., and Swords for a son of the testator. me 

Rolt, K.C., and H. A. Rose for the grandchildren and the only great-grandchild 
of the testator. 

Galbraith, K.C., and Sheldon for another daughter of the testator. 

Roby, K.C., and W. J. Whittaker for two other daughters of the testator. 


Alexander Grant, K.C., and Mossop for a grandchild. 


SARGANT, J., stated the facts and continued: The first question to be decided 
is whether the disposition by the will is so vague that it must be held to fail, and, 
if it does not fail for that reason, what is the class among the members of which the 
testator’s cousin, Henry Hughes, is given a power of selection. The general law 
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on the subject is well settled, and is that the power of testamentary easanetons he 
essentially a personal one and cannot be exercised by the will merely Se. ing : 
delegate to another the distribution of the testator’s estate, and the ascer ena 
of the objects of his bounty. But there are some real or apparent exceptions to or 
qualifications of this general rule. One is that of the creation of a general power 
which the donee may exercise for his own benefit, for such a power is equivalent 
to property. Another is that of the creation of a power of distribution among 
charities. A third is that of the creation of a power of selection amongst indi- 
viduals or a class of individuals who are pointed out as the beneficiaries : see 
Houston v. Burns (1). Does the present will come within this third head of 
exception or qualification? In my opinion it does. The general principles applic- 
able to this third head are to be found in the judgment of Lorp Expon, LC, a 
Brown v. Higgs (2). There the testator devised real estate to his nephew, John 
Brown, upon certain trusts, and directed him to employ the ultimate surplus 
of the rents 


‘to such children of my nephew, Samuel Brown, as my said nephew, John 
Brown, shall think most deserving and that will make the best use of it, or 
to the children of my nephew, William Augustus Brown, if any such there 
are or shall be.”’ 


The trustee, John Brown, died in the lifetime of the testator, and it was held 
that the gift ensued for the benefit of all the children of Samuel Brown and William 
Augustus Brown living at the death of the testator. The most material passages 
in the judgment are as follows (8 Ves. at p. 570): 


“It is perfectly clear, that, where there is a mere power of disposing, and 
that power is not executed, the court cannot execute it. It is equally clear, 
that, wherever a trust is created, and the execution of that trust fails by the 
death of the trustee, or by accident, the court will execute the trust. But 
there are not only a mere trust and a mere power, but there is also known to 
the court a power, which the party, to whom it is given, is entrusted and 
required to execute; and with regard to that species of power the court con- 
siders it as partaking so much of the nature and qualities of a trust, that if 
the person who has that duty imposed on him does not discharge it, the 
court will, to a certain extent, discharge the duty in his room and place.” 


And again (ibid. at p. 574): 


‘The principle is . . . that if the power is a power which it is the duty of 
the party to execute, made his will by the requisition of the will, put upon him 
as such by the testator, who has given him an interest extensive enough to 
enable him to discharge it, he is a trustee for the exercise of the power, and 
not as having a discretion, whether he will exercise it, or not; and the court 
adopts the principle as to trusts, and will not permit his negligence, accident, 
or other circumstances, to disappoint the interests of those for whose benefit 
he is called upon to exercise it.’’ 


With regard to powers of this description the rule to be drawn from Brown v. 
Higgs (2) and other similar cases is stated, and in my judgment concisely and 


accurately stated, in FarweLt on Powers (3rd Edn.) p. 528, in the following 
language : 


“If there is a power to appoint among certain objects, but no gift to those 
objects, equally, and no gift over in default of appointment, the court implies 
a trust for or a gift to those objects if the power be not exercised.” 


The general nature of the power here seems to be indistinguishable from that in 
Brown v. Higgs (2), but the actual gift here is somewhat different from the gift 
there. That gift was for such of the class as the donee of the power might select, 
while here the gift is in its terms for the whole class, with a super-added power 
merely to ascertain shares. The difference in language may not now effect the 


H 
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actual extent of the power, when regard is had to the legislation on the subject of 
exclusive and non-exclusive powers, but it may nevertheless have a considerable 
effect on the construction of the document. So far, however, as this is concerned, 
the difference tends in favour of an implied gift to the members of the class equally, 
since it obviously diminishes the extent of the implication necessary for the 
purpose. In my opinion, the present case, while falling generally within the 
principle of Brown v. Higgs (2), and the rule already quoted from FarwrLL on 


Powers (3rd Edn.), at p- 528, falls also within the rule stated on p. 534 of the 
same work, namely, 


“If the instrument itself gives the property to a class, but gives a power 
to A. to appoint in what shares and what manner the members of that class 
shall take, the property vests until the power is exercised in all the members 
of the class, and they will all take in default of appointment.” 


It was argued that the class to take was undefined in this sense, that, as the 
power of selection extended to issue, and might have been exercised at any time 
after the testator’s death, the classes did not correspond—that is to say, there 
were two different classes, the class among which the selection might be made 
being larger than the class to take in default of selection. But the effect of adding 
a power of selection among a class already defined is to limit that power of selection 
within the ambit of that class—namely, the class of children and issue determined 
at the testator’s death. And, by virtue of that power, to select among the defined 
class, there is an implied gift to all the members of the class in the event of the 
power not being exercised. Accordingly, I hold that the will is a valid disposition 
, of the testator’s residuary estate among all his children, and their issue existing at 
his death in such shares as Henry Hughes shall appoint, and further, that until 
appointment the income belongs to the members of the class equally. 


The third question then came on for argument. 


Roby, K.C., and W. J. Whittaker for two daughters of the testator. 

Rolt, K.C., and H. A. Rose; Jenkins, K.C., and P. F. S. Stokes; and Alexander 
Grant, K.C., and Mossop, all for the grandchildren. 

Galbraith, K.C., and Sheldon for a daughter of the testator. 


SARGANT, J.—The next question is whether Henry Hughes has power only to 
appoint aliquot shares of the capital or whether the power extends so far as to 
enable him to settle a share—in other words, to put it in an illustrative manner, 
whether the distribution must be made horizontally only or may also be made 
vertically. Counsel for two daughters of the testator, indeed, suggested that there 
was no power to appoint exclusively. But the statute (11 Geo. 4 & 1 Will. 4, c. 46) 
[repealed] provided that no appointment should be impeached on the ground of 
being illusory, and since, in consequence of the statute (87 & 38 Vict., c. 37) 
[repealed] the difference between exclusive and non-exclusive powers has ceased 
to exist. 

The more serious objection is whether, upon the construction of the will, Henry 
Hughes is authorised to settle a share. When I first considered the will I was 
inclined to think that the difference between the language used as to an appoint- 
ment by the testator, and that used as to an appointment by Henry Hughes pointed 
to this, that Henry Hughes was intended to have a less extensive power than the 
power which the testator intended to reserve to himself, the latter being ‘‘in such 
shares and in such manner,’’ whereas the power given to Henry Hughes was “‘in 
such shares’? as he should think proper. And I confess that I did not at first 
realise how far the authorities had gone in the direction of authorising a diversion 
vertically. It is very material, in construing this will, to consider the state of the 
family at the date of the will. There were then living six children, twelve grand- 
children, and a great-grandchild of the testator, and he clearly contemplated that he 
himself should have power to appoint among them by way of settling a share. 
He then seems to have realised the possibility of his not making any appointment 
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by codicil, and he proceeded to provide against a contingency by saying that in 
this case his estate should go ‘‘in such shares as my cousin, Henry Hughes, shall 
in his discretion think fit.’’ I think he intended that his cousin should have 
power to benefit anyone of the three generations, and that he did not intend by the 
language he used to draw a distinction between the two powers. In an informal 
instrument of this kind he may easily have dropped out the words ‘‘in such 
manner,”’ in describing the power he was giving to his cousin, for the sake of 
brevity and to avoid repetition; and not by way of contrast. 

Having regard, then, to the state of the family, I do not consider the fuller 
words used in describing the first power of appointment as affording a sufficient 
reason for restricting the power given to Henry Hughes. It is important to have 
regard to long-established rules, especially where a word or phrase may have been 
accepted as having a wide meaning. As regards the general view of the Profession, 
I have been referred to Davipson’s PRECEDENTS AND Forms IN CoNVEYANCING (3rd 
Edn.) vol. 8, part 1, p. 155, where the learned author says: 


‘Tt has, however, long been settled that (at all events as to personal estate) 
a power to appoint to children in any proportion enables the donee to appoint 
for such estates and with such cross-limitations as he thinks fit.’’ 


And Phipson v. Turner (3), Alexander v. Alexander (4), and Alloway v. Alloway (5) 
are cited as authorities. All these three cases and Wilson v. Wilson (6) have been 
cited before me, and I think they justify me in giving a wide meaning to the word 
‘‘shares,’’ so as to enable Henry Hughes to appoint a share by way of settlement, 
or to appoint a partial interest. Henry Hughes has, in my judgment, power to 
determine not only the amounts of the shares, but also the nature of the interests 
to be taken in those amounts. The appointments may be made from time to time, 
but they must be confined to the objects of the power, namely, the children and 
their issue living at the testator’s death. 


Solicitors: Robinson ¢ Bradley; H. M. Gowing, for Harold Mayhew, Birming- 
ham; Bell, Brodrick € Gray, for Woodhouse, Chambers & Co., Hull; W. H. Martin 
& Co., for J. A. Weston, Kidderminster. 


[Reported by L. Morcan May, Esgq., Barrister-at-Law. | 
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A 
McLUSKEY AND OTHERS v. COLE AND OTHERS 


[Court or AppeaL (Lord Sterndale, M.R., Warrington and Younger, L.J3.), 
October 18, 19, 20, 1921] 


[Reported [1922] 1 Ch. 7; 91 L.J.Ch. 242; 126 L.T. 269] 


B Trade Union—Membership—Competence of one trade union to be member of 
another—Contract—Enforcement—Agreement between one trade union and 
another—Payment of contributions by one union and enjoyment of privileges 
and benefits under rules of other union—Trade Union Act, 1871 (34 & 35 
Vict., c. 81), 2. 4 (4). 

C It is competent for one trade union to be a member of another trade union, 

e.g., a federation of trade unions which is itself a trade union. 

An agreement whereby a trade union undertakes to pay contributions to 
another trade union of which the first trade union is a member and to comply 
with the rules of that other trade union and that other trade union agrees that 
the first trade union shall have the privileges and enjoy the benefits of its 
membership so long as it complies with the rules of the other trade union is 
an ‘‘agreement made between one trade union and another’’ within s. 4 (4) of 
the Trade Union Act, 1871, and so the court cannot entertain any proceeding 
with the object of directly enforcing it or recovering damages for its breach. 


Notes. It would seem from the decision of the House of Lords in Amalgamated 
Society of Carpenters, Cabinet Makers and Joiners v. Braithwaite, [1922] All 
k E.R.Rep. 53, that the views regarding ‘‘direct enforcement’’ expressed in the 
judgments in the present case cannot be accepted as good law: see also Yorkshire 
Miners’ Association v. Howden, [1905] A.C. 256. 
As to ‘‘direct enforeement’’ and membership of a trade union, see 82 Hauszury’s 
Laws (2nd Edn.) 481, 489; and for cases see 43 Dicest 96, 98. 


Appeal from an order of Peterson, J., by the plaintiffs, Peter McLuskey, secre- 

F tary of the Glasgow and District Glass Bottle Makers’ Trade Protection Society, 

and other officials and trustees of the society, suing on behalf of themselves and 

all other members of the society. The defendants were George Cole (the president), 

John Thompson (the secretary), and the trustees and all other members of the 

National Federation of Glass Bottle Workers. Both the society and the federation 
were unregistered trade unions. 


G Montgomery, K.C., and Slesser for the plaintiffs. 
Manning, K.C., and Clement Edwards for the defendants. 


LORD STERNDALE, M.R.—In para. 1 of the statement of claim it is alleged 
that the plaintiff society was at all material times affiliated to and formed a part 
of the defendant federation, and that the society had from time to time paid 

H Subscriptions to the federation in respect of the affiliation and was entitled to 
various benefits and rights arising out of the affiliation, that the national con- 
ference of the federation had asked the different districts whether they were in 
favour of forming a national joint conciliation committee with a view to certain 
things, that the plaintiff society duly considered that matter and decided not to 
agree to the proposition of the federation—not to dissent from it, but to take no 

J vote upon it, and remain absolutely neutral. Upon that the federation called 
upon the Glasgow district to record their vote, and the Glasgow district carried a 
resolution ‘‘that the Glasgow district do not take any vote on the question."’ 
Thereupon the federation passed a resolution 


‘“that this conference, after carefully considering the position of the Glasgow 
district, is agreed that by openly and defiantly refusing to carry out the 
national conference resolutions the Glasgow district automatically forfeits its 
membership of the national federation according to r. 7, cl. 2, of the consti- 


tution.”’ 
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It is then alleged that the federation had no power under that rule so to expel the 
plaintiff society or cause them to forfeit their membership, and the prayer of the 
claim is that that resolution shall be declared void, ultra vires, and not binding 
upon the plaintiff society, and that the plaintiff society are, and have been at all 
times since the resolution, a constituent part of the defendant society. The 
plaintiff society also claimed an injunction restraining the federation from acting 
upon the resolution. That seems to me to be perfectly clearly an action by the 
plaintiff society claiming that the federation cannot exclude the plaintiff society 
from what is variously called ‘‘membership,”’ ‘‘right of affiliation,’’ or “‘constituting 
a constituent part of the federation.” It is a claim by the plaintiff trade union 
that the plaintiff trade union shall be retained as a member or an affiliated body 
or constituent part of the national federation, and it is not a claim by any indi- 
vidual members of the plaintiff society that they, the individual members, may be 
declared to be members of the national federation. I think there is no question 
about that upon the statement of claim. If there be any doubt it would be 
removed by the opening of the learned counsel before Pererson, J., who began 
his argument in this way: ‘‘Both the plaintiffs and the defendants are trade 
unions’’—not individual members of trade unions—‘‘and they are both trade 
unions unregistered, and, consequently, the action is brought by various persons in 
a representative action, which is defended similarly in a representative action.” 
The case proceeded on that basis from start to finish before Pererson, J. Before 
us it has been argued in face of difficulties that arise if the plaintiffs are to be 
taken as the plaintiff society, that this is not an action by them as a trade union 
at all. It is an action, it is said, by the individual members of the plaintiff society 
to restrain the national federation from excluding them, the individual members, 
from the rights to which they as individual members of the defendant federation 
are entitled. That is a point which is a late thought so far as this court is con- 
cerned. It appeared for the first time in the address of the learned junior counsel 
for the plaintiffs. It looks very like an after-thought; at any rate, it never was 
raised before Peterson, J. Whether it can be raised now, or whether, if it can be 
raised, there is anything whatever to support it, I shall deal with in a moment; 
but for the present I shall deal with the matter on the basis on which it was 
launched and on which it proceeded before Pererson, J.—namely, a claim by the 
plaintiff society against the defendant federation as a federation. On that Prrer- 
son, J., without giving any decision and I rather think without giving any opinion, 
upon the merits of the case, decided that it is an action which the court cannot 
deal with because it is excluded by s. 4 of the Trade Union Act, 1871, from the 
consideration of the court. I will deal with that point. 

Tn the first place, in order to ascertain whether it is excluded from the juris- 
diction of the court it is necessary to see whether the defendant federation is an 
illegal federation in the sense that it is in restraint of trade. PeTerson, J., has 
held that it was. I agree with him, and I agree with him for the reasons that he 
has given. I think it was a trade union the rules of which, and at any rate one 
4 the objects of which, was in restraint of trade. It is necessary now to turn to 
he Trade Union Act, 1871. Section 4 provides that: 


. “Nothing in this Act shall enable any court to entertain any legal proceed- 
ings instituted with the object of directly enforcing or recovering damages for 
the breach of any of the following agreements, namely, (1) Any iyromencih 
between members of a trade union as such concerning the conditions on which 
any members for the time being of such trade union shall or shall not sell 
their goods, transact business, employ, or be employed: (2) Any agreement 
for the payment by any person of any subscription or penalty to a trade 
union : (3) Any agreement for the application of the funds of a trade union,— 
(a) 2d provide benefits to members; or (b) To furnish contributions to any 
emp oyer or workman not a member of such trade union, in consideration of 
such employer or workman acting in conformity with the rules or resolutions 
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of such trade union; or (c) To discharge any fine imposed upon any person 
by sentence of a court of justice; or (4) Any agreement made between one 
trade union and another; or (5) Any bond to secure the performance of any 
of the above-mentioned agreements."’ 


The question here is whether this is an action brought directly to enforce an 
agreement which comes within s. 4 (4): ‘‘Any agreement made between one 
trade union and another.’’ That it is brought directly to enforce an agreement of 
some sort is quite clear. I cannot myself see a much more direct way of enfore- 
ing an agreement than by an injunction to prevent a person from breaking it. 
Was this an agreement between one trade union and another, if there was any 
agreement at all? It is admitted by the learned counsel for the plaintiffs that if 
this be an action by the plaintiff society as a society (and that is the basis on 
which I am dealing with it at the moment) the claim must arise out of contract 
by the plaintiff society with the defendant society. That, to my mind, if it exists, 
must be an agreement between one trade union and another within meaning of 
this section. The agreement, if it exists, is an agreement that the plaintiff society 
should be a member of the defendant federation upon the terms of the rules. 

Some doubt has been expressed—I express no opinion upon it—whether it is 
possible for one trade union to be a member of another trade union. But the 
Trade Union Act, 1913, shows that the law does contemplate that one trade union 
might be a member of another [see, e.g., s. 8 (5)]. In that event, sub-ss. (1), (2), 
and (3) of s. 4 of the Trade Union Act, 1871, might, in respect of the subject- 
matter to which they relate, deal with members of a trade union who are also trade 
unions themselves, and might prevent the court in the circumstances dealt with 
in those three subsections from in any way securing to trade unions who are also 
members of trade unions the rights which they would acquire as such members. I 
will assume that the word ‘‘member”’ in sub-ss. (1), (2), and (8)—though I by no 
means decide that it does—will include a member of a trade union which is itself 
a trade union. But I can see no argument derived from that which obliges me 
to say that an agreement of membership between one trade union and another is 
not within sub-s. (4). The words are as wide as ever they can be: ‘‘Any agree- 
ment.’’ I am not going to discuss whether it is possible to put any limitation, 
or, if so, what limitation, upon the words ‘‘any agreement.’’ That may arise for 
discussion hereafter and I reserve any opinion until it does arise. But I am 
clearly of opinion that the limitation which the plaintiffs seek to read into it, 
namely, ‘‘any agreement made between one trade union and another except an 
agreement of membership of the one trade union in another’’ cannot be read into 
it. I can see no ground for that at all and, therefore, this agreement, if it did 
exist, was, in my opinion, within sub-s. (4) of s. 4. 

I have had considerable difficulty in seeing exactly how, when, and where the 
agreement was made. What took place was this. There had been two federations 
before this federation was formed. The plaintiffs belonged to one federation, and 
a number of other districts belonged to another. The two federations were not 
working together so well as many people thought they ought to do, therefore, the 
defendant federation came into existence in 1918 to include all the districts that 
had been in both of the other federations, in the hope that all would work together 
harmoniously. The agreement to form this federation into which all the districts 
would come was an agreement between the districts inter se and not an agreement 
with the defendant federation, which was not at that time in existence. But 
when the federation did come into existence, and when the districts became mem- 
bers of the federation, continued from year to year to pay their contributions and 
to fulfil their liabilities as members of the federation it may be that there then 
arose an implied contract by the plaintiffs and the other constituent members of 
the federation to do their duty under the rules, and, on the other side, an agree- 
ment by the federation to retain them and allow them to remain and have their 


privileges and benefits as members so long as they observed the rules. I think 
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that that is the agreement which PeTEerson, J., has found, and I do not differ from A 


him. But that clearly, in my opinion, as I have already said, is an agreement 
which comes within s. 4 (4) as an agreement between one trade union and another. 
If the plaintiffs’ case rested upon that, and it seems to me that is the only agree- 
ment upon which it can rest, the court cannot consider the action because it is an 
agreement between one trade union and another. If such an agreement cannot be 
inferred from the facts, from what took place after the defendant federation came 
into existence, there is no contract at all. No right exists which does not arise out 
of contract, and, therefore, it seems to me that the plaintiffs are in a complete 
dilemma. Either they have a contract with the defendants by which the defen- 
dants are bound to retain them as members of the federation, in which case it 
comes within sub-s. (4); or they have no contract, in which case they have no 
right whatever in the action. Therefore, on the basis on which Prrerson, J., 
decided the case, he was, in my opinion, quite right. 

But at a very late hour of the argument for the plaintiffs it was attempted to 
set up another argument which was not before Pererson, J., and I propose to deal 
with it. It is this. The action is not an action by the plaintiff society as a 
society at all. The plaintiff society is merely a name for the individual members 
of the Glasgow District Society, those individual members are the plaintiffs in this 
case, and they are the people who have to show a contract of membership of the 
national federation and when they show that, they do not show an agreement 
between one trade union and another, but an agreement between certain individuals 
who are described under the collective names of ‘‘the plaintiff society,’’ and ‘‘the 
defendant federation.’’ In my opinion, the plaintiffs ought not to be allowed to 
raise that question here at all. I think that this court should be quite firm in 
saying we will not have raised in this court a contention which not only was not 
raised before the judge in the court of first instance, but which, if it had been 
raised, would have given rise to issues of fact, which were not presented to him, 
would have necessitated an amendment of the pleadings, and would have required 
evidence that was not given before him. If it rested with me, I should be content 
to say that the plaintiffs cannot raise that point here, because it would have 
required investigation of issues of fact, and the adducing of evidence which was 
not before the learned judge in the court below. But I do not propose to dispose 
of the appeal upon that ground because I think that there is absolutely nothing 
in the point even if the plaintiffs were allowed to raise it. It seems to me that all 
the rules to which we have been referred, and which have been discussed at 
considerable length point to this, that the intention of the parties was that the 
federation should be a federation in which the districts and not the individual 
members of the districts, should be members. I think that the whole tenor of 
the rules points to what I have just said. I do not propose to go through them 
in detail, but in my opinion, that is the effect of the rules, and that the districts 
should remain still members of their district societies and not members of the 
federation at all. The very rule which the defendants are here charged with 
violating, or, at any rate, which it is said does not justify their acts, seems to me 
to point almost conclusively to that: 


“That any district acting contrary to the standing orders by refusing to act 
in accordance with the decisions agreed to by the conference or districts, such 
district shall forfeit their membership.”’ 


That seems to me to be the obvious meaning of the rules. There is, in my 
opinion, nothing whatever in these rules to show that it was ever contemplated 
by anybody that the individual members of the district should be members of the 
national federation. It would require evidence from which a contract might be 
inferred between the individual members of the plaintiff society and the national 
federation. No such evidence was given. That point was never thought of, and 
if it had been thought of, I think it could not possibly have succeeded. And 
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A looking at the construction of the rules, I think that such a contention is entirely 
contrary to them. This appeal should be dismissed with costs. 


WARRINGTON, L.J.—I am of the same opinion. This action was brought 
for the purpose of obtaining a declaration that a certain resolution passed by the 
defendant federation was ultra vires and illegal and an injunction to restrain 

B them from acting upon it. Prrerson, J., having decided that the objects of the 
federation were illegal because they were in restraint of trade, has come to the 
conclusion that the object of the action was directly to enforce an agreement by one 
trade union with another trade union, and, therefore, was one which the Trade 
Union Act, 1871, did not enable the court to entertain. On that ground he has 
dismissed the action. It is important for this purpose to see how the plaintiffs’ 

C claim was framed, and how the action was presented to Peterson, J. The state- 
ment of claim describes the plaintiffs as ‘‘the secretary, president, vice-president, 
treasurer, and trustees’ (having given their names in each case) ‘‘on behalf of 
themselves and all other members of the Glasgow and District Glass Bottle 
Makers’ Trade Protection Society, hereinafter called ‘the plaintiff society,’ ’’ as 
plaintiffs. It describes the defendants (giving their names again as before) as 

D “the president, secretary, and trustees on behalf of themselves and all other 
members of the National Federation of Glass Bottle Workers, hereinafter called 
‘the defendant society,’ as defendants.’’ It then alleges that the plaintiff society 
(repeating its name) is an unregistered trade union. It alleges that the national 
federation, the defendant society, is a federation of trade unions of the glass bottle 
workers to which the plaintiff society was at all material times affiliated and of 

E which the plaintiff society is a part. It then alleges that the plaintiff society has 
paid subscriptions and so forth to the defendant society, and is entitled to various 
benefits and rights arising out of such affiliation. It then states the facts culminat- 
ing in a resolution arrived at by the federation to the effect that owing to the 
circumstances specified therein the plaintiff society forfeits its membership in the 
federation according to r. 7, cl. 2, of the constitution. Then the plaintiffs allege 
that the defendant society had not power under its rules to cause them to forfeit 

F their membership. They ask for the declaration to which I have already referred, 
namely, that the resolution was ultra vires, and not binding upon the plaintiff 
society, and they are, and have been at all times, since the resolution, a con- 
stituent part of the federation, and then an injunction restraining the defendants 
from acting upon their resolution. 

G Can there be any possible question that that action, so launched, is founded on 
an alleged agreement between the plaintiff society alleged to be a trade union 
and the defendant federation likewise alleged to be a trade union? I quite agree 
that the plaintiff society does not in so many words say that the federation is a 
trade union. But there is no question about the fact, and it was so opened by 
the junior counsel before Pererson, J. It seems to me quite plain that this action 
is founded on an alleged agreement between one trade union and another trade 

Hi union. If that is so it is necessary to look at the Trade Union Act, 1871, because 
it is in consequence of that Act that Pererson, J., has come to the conclusion that 
the action cannot be maintained. That Act provides by s. 3 that: 

“The purposes of any trade union shall not, by reason merely that they are 
in restraint of trade, be unlawful so as to render void or voidable any agreement 

I or trust.” ; 

If it had stood there the impediment which had previously existed against the 
enforcing of agreements by or with a trade union—namely, the illegality for the 
purposes of the union—would have been removed, and there would have ote 
objection to the enforcing of any such agreement. But s. 4 limits that whic 
would have been a more extensive effect of s. 8 and it provides that: 


‘Nothing in this Act shall enable any court to entertain any legal proceed- 
ing instituted with the object of directly enforcing, or recovering damages for 
the breach of, any of the following agreements . 
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‘1 those is ‘‘(4) any agreement made between one trade union and 
ae ADSreeneet J : ae the first place that the objects of the defendant 
federation are illegal as being in restraint of trade, and it is, therefore, one of 
those societies with regard to whose agreements s. 8 of the Act was necessary 10 
order that they might be enforced by legal proceedings. But any agreement with 
such a body cannot be enforced if it comes within the description of any of the 
contracts mentioned in s. 4. As I have already said, as the action was originally 
launched it is quite clear that the contract alleged was one between one trade 
union and another trade union falling within s. 4 (4), and, that being so, it seems 
to me that Pererson, J., had no option but to come to the conclusion he did that 
the action could not be entertained and must be dismissed. 

But it was suggested in this court that an agreement under which one trade 
union could be a member of another trade union was a legal impossibility—that 
there could not be such an agreement. I think there are two quite conclusive 
answers to that contention. The first is that the Act of 1871 recognises the possi- 
bility of one trade union making an agreement with another trade union, and does 
not exclude from that recognition any particular agreements, and it seems to me 
that we must come to the conclusicn on this point that there is nothing impossible 
in law in an agreement between one trade union and another under which the one 
shall be a member of the other. But if anything were required to remove any 
doubt on that subject, I think it would be the Trade Union Act, 1913, which 
clearly recognises that one trade union may be a combination of a number of 
other trade unions. Therefore, on the action as it was presented to Peterson, J., 
the decision of Pererson, J., in my opinion, was clearly right. 

It was, however, attempted at a late stage to place the action upon a different 
footing altogether, and to say that this was not a representative action brought 
by individuals on behalf of the society against other individuals as representatives 
of another society, but that it was an action brought by a number of individuals 
on their own account claiming to be members in their individual capacity of the 
defendant federation, and claiming to restrain the defendant federation from 
excluding them as individuals from membership of the federation. That is an 
entirely fresh case, and I desire to associate myself strongly with what the Master 
of the Rolls says on that subject; that this court ought to be firm in its refusal to 
entertain, or to allow to be presented to it, a case which might have been raised 
in the court below, and which, if so raised, would have given rise to different issues 
of fact and different considerations altogether from those which were presented to 
the court below, and to raise which in this court would mean a complete re-trial, 
on different materials, of the action as previously presented. Even if the plaintiffs 
had been allowed to raise that new case in this court, in my opinion, there would 
have been nothing in it. I have gone through the rules many times, I do not 
propose to go through them in detail. Although they are, as most rules of this 
nature in my experience are, carelessly and inaccurately drawn, if there is one 
thing more clear about them than another, it is that what the framers of the rules 
contemplated was that the federation should consist of a number of so-called 
districts, that is to say, of a number of trade unions representing workmen in the 
districts, and that those trade unions were to be the members of the federation. 
I think that wherever the word ‘‘member”’ is used in such a context, it clearly 
means a member of the district, that is to say a member of the affiliated district 
and not a member of the federation; and wherever the “‘districts’’ are referred to, 
they are referred to as the constituent parts of the federation. For these reasons 
I am of opinion that this appeal must be dismissed with costs. 


YOUNGER, L.J.—I am of the same opinion. I think there can be no doubt 
that the National Federation of Glass Bottle Workers to which I shall refer as ‘‘the 
national union’’ is a trade union, one or more of whose objects or purposes is in 
restraint of trade. I further think on the fair reading of the statement of claim in 
this action that it is framed upon the footing that the Glasgow union is a con- 
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A stituent member of the national union, and that the individual members of the 
districts do not stand towards the national union in the relation of member and 
union. Further I think that that is the only position that can be successfully 
maintained because it appears to me upon the true construction of the rules of the 
national union that the only members of that union recognised by the rules are 
the districts referred to in the rules, and that the only contracts of membership 

B with the national union under the rules are contracts by each district union (in 
this case the Glasgow Union) and the national union. Such a contract of member- 
ship on the part of one trade union with another may or may not be possible in 
law. I confess that apart from the Trade Union Act, 1913, I should have had the 
very gravest doubt whether such a contract of membership was contemplated by 
the Act of 1871 or that of 1876 or could be formulated by a lawyer as permissible. 

C But it may well be that the Act of 1913 in a case where the point definitely arises 
for decision would require the court to say that one trade union may be a member 
of another just as much as an individual person may be a member of such a union. 

If, however, such a contract is permissible, and if there is such a contract of 
membership here, then the question arises, whether that is a contract or agreement 
between one trade union and another within s. 4 (4) of the Act of 1871. My view 

D of s. 4 is that whether or not membership of one union by another is contemplated 
or covered by s. 4 (1), (2), or (3), there is no ground on which it is permissible so 
to qualify the comprehensive language of s. 4 (4) as to exclude such a contract of 
membership from the operation of the subsection. This action, which was for a 
declaration followed by an appropriate injunction, is, I cannot doubt, an action 
which was instituted with the object of directly enforcing the agreement of mem- 

E bership. It asks, and it is intended as a result of success in the action, that the 
existence of the membership of the Glasgow Union shall be declared and recognised 
by the court as existing today. It appears to me that s. 4 of the Act of 1871 
precludes the court from entertaining, in the circumstances which I have set 
forth, any such proceedings. It was, however, suggested by counsel for the plain- 
tiffs that, although there might be a difficulty in asking the court to grant an 

F injunction, it was quite permissible and proper for the court—if, of course, it were 
satisfied on the facts that such a declaration was right—to make a declaration to 
the effect that the Glasgow district remained a constituent member of the national 
union—that that declaration would be proper for the court to make provided that 
no relief consequent upon it were either asked for or given. I gravely doubt 
whether, even if the objection to the declaration were not taken by the defendant 

G society, it would be permissible for the court to make a declaration in the case of 
an agreement which, being between one trade union and another, is by s. 4 of the 
Act of 1871 declared to be one that cannot be directly enforced or otherwise recog- 
nised for the purpose of recovering damages by any court. But, whether that be 
so or not, it appears to me clear that if the defendant society repudiate all legal 
liability under the agreement sued upon, it would be improper for the plaintiff 

H society to ask that the court should be asked to make any declaration at all. It 
follows, therefore, in my judgment, and for these reasons that the decision of the 
learned judge in the court below was correct. rs 

Appeal dismissed. 


Solicitors; Mills, Lockyer, Mills & Evill; G. A. Herbert, for A. W. Willey, Leeds. 
[Reported by B. A. Scratontey, Esq., Barrister-at-Law. ] 
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NYE v. DAVIS 


[K1ne’s Bencu Division (Horridge and Shearman, JJ.), December 19, 20, 1921] 


[Reported [1922] 2 K.B. 56; 91 L.J.K.B. 545; 126 L.T. 537; 
20 L.G.R. 483] 


Rent Restriction—A pplication of Rent Acts—Rent including payment for ‘‘atten- 
dance’’—Residential flat—Right of way through hall and staircase—Removal 
of refuse from flat—Carriage of coals thereto—Increase of Rent and Mort- 
gage Interest (Restrictions) Act, 1920 (10 & iu Geo. 5, c. 17), 8. 12 (2) (i). 
By a lease dated Jan. 7, 1921, a residential flat was let to the tenant 

‘together with the use of the lessor’s fixtures in upon and belonging to the 
said flat and together also with the right in common with the landlord and 
the tenants and occupiers of the other . . . residential flats in the same building 
to use the hall and staircase leading to the said flat.’’ The landlord covenanted 
(inter alia): ‘‘To keep the entrance hall and the general staircase and other 
common parts of the said building . . . clean and in good order and to remove’”’ 
house refuse from the flat and carry coals thereto once in every working day 
free of charge. 

Held: the grant of the right to use the hall and staircase leading to the flat 
was merely the grant of a right of way and was not ‘‘attendance’’ within 
s. 12 (2) (i) of the Increase of Rent, &c. (Restrictions) Act, 1920, so as to take 
the letting out of the Rent Restriction Acts, but the removal of the refuse 
and the carrying of coals did constitute such attendance. 


Notes. Distinguished: King v. Millen, [1922] All E.R.Rep. 309. Followed: 
Dick v. Duncan (1923), 92.L.J.Ch. 820. Considered: Wilkes v. Goodwin, [1923] 
All E.R.Rep. 61; Wood v. Carwardine, [1923] All E.R.Rep. 57. Referred to: 
Palser v. Grinling, Property Holding Co. v. Mischeff, [1948] 1 All E.R. 1; Property 
Holding Co. v. Clark, [1948] 1 All E.R. 165; Alliance Property Co. v. Shaffer, 
[1948] 1 All E.R. 165. 

As to board, attendance, and use of furniture, see 23 Hatsspury’s Laws (3rd 
Edn.) 748-751; and for cases see 31 Digest (Repl.) 650-655. For Increase of Rent, 
&ce. (Restrictions) Act, 1920, see 13 Hauspury’s Srarures (2nd Edn.) 981. 


Appeal from an order of His Honour Jupcr Cann sitting at Brighton County 
Court. 

By a lease dated Jan. 7, 1921, the landlord demised to the tenant, in considera- 
tion of a rent of £250 a year 


‘All that tenement or residential flat (thereinafter called the said flat) 
known as No. 5, forming part of the building then, or lately, known as 17 and 
19, Palmeira Avenue Mansions, Hove, in the county of Sussex (thereinafter 
called the said building) Together with the use of the lessor’s fixtures in upon 
and belonging to the said flat And together also with the right in common with 
the landlord and the tenants and occupiers of the other tenements or resi- 
dential flats (thereinafter called the other tenants) in the said building, to use 
the hall and staircase leading to the said flat, paying therefor yearly during 
the said term thereby granted and so in proportion for any less time than a 
year the rent of £250.’’ 


By para. 3 of cl. 1 the lessor covenanted : 


‘To keep the entrance hall and the general staircase and other common 
parts of the said building (subject, nevertheless, to the conditions thereinbefore 
contained) clean and in good order and to remove such house refuse as cannot 
be burnt from the said flat and carry the lessee’s coals thereto once in every 
week day free of charge to the lessee.”’ 


When the quarter's rent of £62 10s. became due at Michaelmas the tenant claimed 


A 
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the protection of the Increase of Rent and 
1920, on the ground that the rateable value of the premises on Aug. 8, 1914, was 
£66, which, under s. 12 (2) of the Act, rendered the premises subject to the pro- 
visions of the Act. The premises were let on Aug. 3, 1914, at a rent of £120 per 
annum, and when the landlord commenced this action the tenant paid into court 
the sum of £48 1s. 1d. as the quarter’s rent calculated on the basis of the 1914 rent 
plus the statutory increases. The learned county court judge held that the Act 
applied because the rent did not include payments in respect of board, attendance, 
or use of furniture, and he gave judgment for the tenant. The landlord appealed. 


Compston, K.C., and R. J. Sutcliffe for the landlord. 
J. G. Hurst, K.C., and J. Flowers for the tenant. 


Mortgage Interest (Restriction) Act, 


HORRIDGE, J.—This action is one to recover rent. The rent was not recover- 
able if the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, applied 
to it, but it was recoverable if that Act did not apply. The reason why it is said 


that the Act did not apply to the premises was because of s. 12 (2) (i), which 
provides that: 


“this Act shall not, save as otherwise expressly provided, apply to a dwelling- 
house bona fide let at a rent which includes payments in respect of board, 
attendance, or use of furniture.’’ 


The lease provided that the premises to be held in respect of the rent were the 
tenement or residential flat known as No. 5, Palmeira Avenue Mansions, Hove, 
Sussex, together with the use of the lessor’s fixtures belonging to the said flat, 


‘together also with the right in common with the landlord and the tenants and 
occupiers of the other tenements or residential flats (thereinafter called the 
other tenants) in the said building to use the hall and staircase leading to the 
said flat.’’ 


Those are the premises to be held in consideration of the rent, but one of the other 
things which was in consideration of the rent, was this covenant by the landlord : 


“To keep the entrance hall and the general staircase and other common 
parts of the said building (subject nevertheless to the conditions hereinbefore 
contained) clean and in good order and to remove such house refuse as cannot 
be burnt from the said flat and carry the lessee’s coals thereto once in every 
week-day free of charge to the lessee.”’ 


Are those services, the taking up of the coal and the bringing down of the refuse, 
“‘attendance’’ within the meaning of the subsection to which I have referred? I 
am not going to enter into speculative inquiries whether or not a man who watered 
the garden or attended to the lift would be rendering attendance to the occupier 
of the flat, but I am absolutely clear in my own mind that a man who does the 
work which is necessary upon the flat itself, taking up the coals and taking away 
the refuse, is rendering attendance in respect of the demised premises, and that, 
therefore, this case is within the proviso and the learned county court judge ought 
to have given judgment for the landlord for the amount claimed. This appeal 
must be allowed. 


SHEARMAN, J.—I am of the same opinion. The short question is whether 
this letting was exempt from the provisions of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, by virtue of the exception contained in s. 12 (2) (i). 
I think it is quite clear that the rent in that paragraph means the total payment 
made under the document of letting, because it is assumed that the rent includes 
board, which is not rent—‘‘board, attendance, or the use of furniture.’’ Then it 
says ‘‘bona fide.’’ That means to say that you must not evade the Act by a 
colourable use of furniture, or something which is colourable attendance and not 
a bona fide part of the bargain. The letting is of a flat together with the use of 


the lessor's fixtures and 
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“the right in common with the landlord and the tenants and occupiers of 
the other tenements or residential flats (thereinaiter called the other tenants) 
in the said building, to use the hall and staircase leading to the said flat.’’ 


That contains nothing which does more than give a right of way. It is conceivable 
that the landlord might give the right of way and leave the tenants to arrange by 
bargain among themselves to pay something extra to have the hall and staircase 
cleaned at their expense, but the landlord covenants to 

“keep the entrance hall and the general staircase and other common parts of 

the said building (subject, nevertheless, to the conditions hereinbefore con- 

tained) clean and in good order and to remove such house refuse as cannot be 

burnt from the said flat and carry the lessee’s coals thereto once in every week- 

day free of charge to the lessee.”’ 
It is argued because one says, ‘‘free of charge to the lessee,” that means there is 
no payment, but one has to look at the document as a whole. The rent is to 
include certain free services and I think it quite clear that the last two of them— 
I do not want to say anything about the others—are attendance. Therefore I think 
that the learned county court judge was wrong and that this appeal must be 
allowed. 

Appeal allowed. 

Solicitors: Adkin & Son, for Nye & Clewer, Brighton; Walmsley ¢ Stansbury, 
for Robert Breach, Hove. 
[Reported by T. W. Morean, EsqQ., Barrister-at-Law. } 


MACKWORTH v. HELLARD 


[Courr or AppraL (Lord Sterndale, M.R., Scrutton and Younger, L.JJ.), 
March 9, 1921] 


[Reported [1921] 2 K.B. 755; 90 L.J.K.B. 6938; 125 L.T. 451; 
85 J.P. 197; 37 T.L.R. 469] 


Rent Restriction—Application of Rent Acts—‘‘Rent payable less than two-thirds 
of rateable value’’—‘‘Rent’'—Inclusion of sum payable in respect of rates— 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 € 11 
Geo. 5, c. 17), s. 12 (7). 

By s. 12 (7) of the Increase of Rent &c. (Restrictions) Act, 1920: ‘‘Where 
the rent payable in respect of any tenancy of any dwelling-house is less than 
two-thirds of the rateable value thereof, this Act shall not apply to that rent 
or tenancy... .”’ 

“Rent payable’ in this subsection means the sum payable by the tenant 
under his agreement with the landlord, and not, in the case of an ‘‘inclusive 
rent,”’ the sum remaining in the hands of the landlord after the payment by 
him of the rates payable in respect of the demised property. ; 


Notes. Considered: Property Holding Co. v. Clark, [1948] 1 All E.R. 165 
Referred to: Glossop v. Ashley (1921), 90 L.J.K.B. 1237; Roberts v. Po ‘as 
Metropolitan Borough Assessment Committee, [1922] 1 K.B. 25; Rouson y Photi 
[1939] 4 All E.R. 616; Somershield v. Robin, [1946] 1 All E.R. 218. 

As to lettings at less than two-thirds of the rateable value, see 23 Hatspury’s 
Laws (8rd Edn.) 756-758; and for cases see 31 Diarst (Repl.) 667-668. For 


Increase of Rent &c. icti : 
Edn.) 981. ent &c. (Restrictions) Act, 1920, see 18 Hatspury’s Starures (2nd 


’ 
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A Cases referred to: 
(1) Sheffield Waterworks Co. v. Bennett (1873), L.R. 8 Exch. 196; 42 L.J.Ex. 
121; 28 L.T. 509; 21 W.R. 686, Ex. Ch.; 48 Digest 1088, 209. 
(2) Westminster and General Properties and Investment Co. v. Simmons (1919), 
35 T.L.R. 669, N.P.; 31 Digest (Repl.) 670, 7671. 


Appeal from an order of Lusu, J. 

The plaintiff, the landlord, claimed to recover from the defendant tenant 
possession of a dwelling-house occupied by the tenant. 

On July 12, 1916, the landlord let the dwelling-house in question to the tenant 
on a monthly tenancy at a rent of £2 10s. per month or £30 per annum. The 
landlord orally agreed to pay rates and taxes, and these, in 1919, amounted to 
C £31 18s. The rateable value of the house on Aug. 3, 1914, was £40. The tenancy 

was duly terminated by the landlord giving the tenant one month's notice to quit, 

expiring on July 12, 1920, but the tenant refused to give up possession, relying on 

the provisions of the Increase of Rent and Mortgage Interest (Restrictions) Act, 

1920. The landlord thereupon brought this action of ejectment, and contended 

that the rent was less than two-thirds of the rateable value, and that, by virtue 
D of s. 12 (7) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
the tenancy was outside the Act. 

Section 12 (7) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 [as amended by the Rent Act, 1957, Sched. 8, Part 1], provides that: 


‘“Where the rent payable in respect of any tenancy of any dwelling-house 

is less than two-thirds of the rateable value thereof, this Act shall not apply 

sto that rent or tenancy, nor to any mortgage by the landlord from whom the 
tenancy is held of his interest in the dwelling-house . . .”’ 


The landlord contended that ‘‘rent’’ in the subsection meant the agreed rent less the 
amount of the rates and taxes paid by the landlord. Lusu, J., decided that 
the tenant was entitled to rely upon the protection afforded by the Act of 1920, 
and that therefore there must be judgment for him. The landlord appealed. 


E. Fod for the landlord. 
G. Sanders (S. H. Leonard with him) for the tenant. 


F 


LORD STERNDALE, M.R.—This appeal from the decision of Lusu, J., raises 
a question as to the construction of s. 12 (7) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920. I am not going to discuss the general meaning 

G of that subsection. It has nothing to do with the question before us. The 
question before us is: What in the circumstances of this case is the “‘rent payable”’ 
in respect of the tenancy of the dwelling-house? 

The rateable value of the house is £40, the rent, speaking in popular language, 
by which I mean the amount which the tenant when he went into possession 
agreed to pay, is £30; the landlord, however, pays the rates which amount to 

H more than the £30 received from the tenant. Naturally the landlord desired to 
determine the tenancy, as she would have been able to do but for this Act. She 
says that the letting does not come within the Act because the rent which is really 
payable is less than two-thirds of the rateable value of the house; to see what the 
rent is one must look at what is the net result of the transaction. The tenant says 
that the rent which must be considered for the purposes of s. 12 (7) is the rent less 

I the deduction for rates and taxes, and £30 is more than two-thirds of £40. I can- 
not agree with that contention. Lusu, J., could not agree with it, and I think he 
was right. Unless one is to disregard all the ordinary meaning of language, it is 
obvious that ‘“‘rent payable’? means the rent which the tenant has to pay, and does 
not mean the net amount which on the ascertainment of the result of the whole 
transaction remains in the landlord’s pocket. 

But it is said that that ought to be so in the present case, and the only argument 
at all that has impressed me on the matter is this. It is said that it ought to be so 
for the reason that the rent has to be compared with the rateable value, and as the 
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rateable value is the net rateable value—namely, the amount less rates and taxes 
therefore, the rent ought to be the same. I think, if I may say so, that that 
would have been a very reasonable provision for the legislature to have made— 
that the two things ought to be comparable—but the question is whether the 
legislature has said so. We must take the framers of the Act to have had some 
knowledge of what, in ordinary parlance, ‘‘rent’’ means. They have in s. 12 (1) (a) 
and (c) of the Act stated the meaning that they attach to ‘‘standard rent,’’ which 
is also an artificial expression, and to ‘‘net rent,’’ which is also an artificial 
expression arising from the standard rent. But they have nowhere defined what 
is meant by ‘“‘rent,’’ and I think that, that being so, there is good ground for 
thinking that they started with the idea that ‘‘rent,’’ unless there was some- 
thing to alter its meaning, meant rent as ordinarily undersood. There undoubtedly 
are provisions in the statute in which it does mean rent as ordinarily understood. 
There may be some where it does not—I do not know. 

Looking at this matter in that light, it is to be observed that it is not only 
‘‘rent’’ which is mentioned in s. 12 (7), but ‘‘rent payable in respect of the 
tenancy’’—not ‘‘value received in respect of the tenancy,’’ but ‘‘rent payable in 
respect of the tenancy.’’ The rent payable in respect of this tenancy is £30. That 
is what the tenant agreed to pay. It is quite true it is not what the landlord in 
the net result of the whole transaction gets, but it is the rent which the tenant has 
agreed to pay, and, in my opinion, that is the rent payable in respect of the 
tenancy. I cannot find anything in the Act whereby to attach any other meaning 
to the expression. We were referred to an authority in the Exchequer Chamber— 
namely, Sheffield Waterworks Co. v. Bennett (1)—which seems to me not to touch 
the present case at all, because what was held there was that in the particular 
statute with which the learned judges were dealing ‘‘rent’’ must be taken to mean 
annual value. That was arrived at by a reasoning very much derived from earlier 
Acts of Parliament with respect to the supply of water—general Acts to be read 
with a special Act in which obviously annual value was intended. That does not 
give us any guidance at all. There is, however, some guidance, I think, to be 
obtained, although I do not consider that it is very much, from a decision of 
Bray, J., in Westminster and General Properties and Investment Co. v. Simmons 
(2), in which ‘‘rent’’ was interpreted in the way in which I interpret ‘‘rent’’ here. 
I do not, I repeat, think that much guidance is to be obtained from that decision, 
because it is on a different section and a different Act. I decide the present case 
on the ground that anybody applying ordinary terms and ordinary language would 
say that the rent payable here was the £30, and that that must be taken as the 
meaning of the word in the Act of Parliament unless there is something in the Act 
which shows that it is not to be so taken. I can find nothing there. I can see that 
such an interpretation may lead to consequences which were probably never 
intended, but that is no reason for construing the Act in a way in which I think it 
ought not to be construed. I have not inquired into subtle conditions which might 
arise in adopting that interpretation. I take that construction which I think is 
the right one. There is nothing ambiguous in the meaning of it to my mind, and, 
therefore, I think that this appeal must be dismissed with costs. 


SCRUTTON, L.J.—This is one of those very numerous cases in which it has 
been made plain to the court that the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, was drafted and passed through Parliament without any 
very careful consideration of how the provisions would apply in the ordinary 
transactions of life. : 

[His Lorpsurr referred to the Rent Restriction Acts, 1915 and 1917 (repealed 
by the Act of 1920) and continued :] The Act of 1920 extended rent restriction pro- 
visions to a large number of houses, recognised the fact that the landlord had 


a cht ae ee al ; , 
s rights—the previous legislation having been entirely concerned with the 
tenant—and allowed him to increase the rent in 


certain very limited circumstances 
The standard rent was the rent , 


at which a house was let on Aug. 8, 1914. A 


A 
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question arose before Bray, J., whether that meant the rent payable, or what you 
may describe as the net result to the landlord. That is Westminster and General 
Properties and Investment Co. v. Simmons (2). It was attempted to be argued 
in that case that ‘standard rent’? meant the net rent that you had to take into 
account whether the landlord was or was not paying rates and taxes, but Bray, J., 
decided that rent meant the amount the tenant paid, the money rent certified in 
the lease, and you were not to go into the net result of rental or any provision as to 
rates and taxes. After that decision of Bray, J., the Act of 1920 was passed, and 
it recognised that in certain cases you were to deduct rates and taxes from 
the amount of rent received. It included a definition of “‘net rent,’’ which 
was the standard rent less the amount of rates where the landlord paid them. 
Parliament having, therefore, presumably had its attention called to a decision 
that “‘rent’’ by itself meant rent without taking into consideration rates and taxes 
adopted a new definition—‘‘net rent,” being the standard rent paid in Aug., 1914, 
less the rates and taxes if paid by the landlord, and applied that term ‘‘net rent’’ 
to two cases only. It allowed, by s. 2 (1) (ce), (d), the landlord to increase the rent 
by the extra cost of repairs not exceeding 25 per cent. of the net rent, and a general 
increase not exceeding 15 per cent. of the net rent. Parliament put in a similar 
provision with regard to business premises, and there it stopped using the term 
“net rent.’’ When the matter of increase of rates was brought to its attention, it 
allowed the landlord to increase his rent [s. 2 (1) (b)] by an amount not exceeding 
an increase in the amount for the time being payable by the landlord in respect 
of rates over the amount which he had paid on Aug. 3, 1914. 

That remedy is still open to the landlord in the present case. She can increase 
her rent of £30 a year by the difference between the rates which she paid in 1914 
for this house and the rates which she is paying today. But she wants to do more 
and terminate the tenancy on the ground that the premises are not subject to the 
Act of 1920. That depends upon whether when Parliament, in sub-s. (7) of s. 12, 
said “‘Where the rent payable . . . is less than two-thirds of the rateable value’’ it 
meant the rent which the tenant paid or the net rent which the landlord received. 
Personally I can give no other meaning to be ascribed to the phrase ‘‘rent payable’’ 
than the sum which the tenant is called upon to pay by way of rent, namely, £30 
in the present case. It has been pointed out that in the form prescribed in the 
first schedule to the Act the words are: ‘‘Take notice that I [the landlord] intend 
to increase the rent of £ at present payable by you as tenant.’’ I have no doubt 
that in the present case the landlord would have to put in £30 as the rent ‘‘at 
present payable by you as tenant.’’ Whatever might be reasonable if we were 
considering what law we should pass and what would be a desirable provision to 
enact, Parliament having enacted in terms the rent payable, I cannot think that 
it meant anything else but the sum which the tenant paid. It is the tenant that 
Parliament was thinking of in this matter. It was the increase of rent on the 
tenant that it was stopping; and the ‘‘rent payable’’ appears to me to point to the 
sum payable by the tenant. For these reasons I agree with the judgment of 
Lusn, J., and the judgment which has been delivered by the Master of the Rolls. 


YOUNGER, L.J.—I am of the same opinion. If I had found it possible as a 
matter of construction to place upon the word ‘‘rent’’ as used in s. 12 (7) of the 
Act of 1920 a meaning equivalent to the expression ‘‘net rent’’ as defined else- 
where in the Act I should very gladly have done so, for we cannot, I think, look 
at this subsection and see the measure of relief from the working of the Act 
which it purports to give without seeing this result. Unless that interpretation 
to the word ‘‘rent’’ can be properly given to that word, the subsection will, first 
of all, not have the operation which presumably was intended that it should have; 
and, secondly, in every case in which the landlord pays the rates, having regard 
to the height to which rates have risen in this country, it is not too much to say 
that there is probably no case to which the section will apply at all if the word 
‘rent’? does not mean ‘‘net rent.’’ I apprehend that no district of England will 
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be found where the rates are paid by the landlord out of the rent in which the rent A 
will ever be two-thirds of the rateable value. Further, in support of that view, 

if it were at all possible that rent should be interpreted as ‘‘net rent,”’ there is the 
fact that ‘rateable value,’ with two-thirds of which the rent is to be compared, 

is rateable value ascertained upon the footing that no part of the rates falls on 
the landlord. 

Comparing the rent with the rateable value, it would appear to be a proper B 
subject of comparison that the rent should equally be free from deduction for rates 
or taxes on the part of the landlord. That view is further confirmed by this, were 
it possible for a natural interpretation to be given to it: If one refers to s. 2 (3) of 
the Act of 1920 one finds that there is a proviso inserted in that subsection by 
which it is declared that the rent shall not be deemed to be increased where the 
liability for rates is transferred from the landlord to the tenant, if a corresponding € 
reduction is made in the rent. As applied to the subsection that we are now 
considering, that means this: If before this question arose this landlord and this 
tenant had met together and the landlord had said to the tenant, ‘‘I will no longer 
ask you to pay me £30 as rent if you in place of that rent will pay the rates and 
taxes,”’ the effect of that arrangement would presumably have been under the Act 
to reduce the rent to a point which would have brought it expressly within the JP) 
terms of sub-s. (7) of s. 12 without affecting the real relation between the parties 
in the way of payment and receiving of money except to the advantage of the 
landlord. Nevertheless, if that arrangement had been made, presumably the land- 
lord would have been entitled under s. 12 (7) to say that the tenancy as so adjusted 
was no longer within the Act. But that arrangement not having been made— 
unless ‘‘rent’’ can be taken to mean ‘‘net rent’’—the court is bound to say that 
the existing arrangement, which is in fact of least benefit to the landlord, is 
outside the Act. 

Therefore there are very strong reasons for coming to the conclusion—if, as a 
matter of interpretation it were possible—that ‘‘rent’’ in this particular subsection 
means the equivalent of ‘‘net rent’’ as defined in the statute, but I arrive very 
reluctantly at the conclusion—strong as are the reasons for that construction and PW 
unforeseen as I think one must presume it to be from the point of view of the 
legislature—that the words ‘‘rent payable’’ as used in this subsection must as a 
matter of interpretation have the meaning of rent payable under the terms of the 
letting by the tenant to the landlord—in this case £30. I am driven to that con- 
clusion by the use of the word ‘‘rent’’ elsewhere in the Act, and I am also con- 
firmed reluctantly in that conclusion by the use of the words ‘‘standard rent’’ by G 
Bray, J., in Westminster and General Properties and Investment Co. v. Simmons 
(2), where he held what has already been pointed out by Scrurron, L.J. As the 
lord justice has stated, the framers of the Act must be deemed to have known of 
that decision under which it was held that the amount payable by way of rent 
meant that amount irrespective altogether of whether the lessee does or does not 
have to pay the rates. Accordingly, it appears to me that it is not possible as a H 
matter of interpretation to place upon the word ‘“‘rent’’ any other meaning than 
the popular meaning in the sense of rent payable under the terms of the letting and 
not as ‘‘net rent.’’ Reluctantly, therefore, I am bound to concur in the view 
expressed by my Lord and the lord justice that the judgment of Lusn, J., was right 
and that this appeal must be dismissed. 

Appeal dismissed. | 


| Solicitors : Winter ¢ Plowman; Montgomery, White & Harcourt for Thompson 
& Wright, Horsham. 


[Reported by KE. A. Scratontry, Esq., Barrister-at-Law.) 
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RUSSIAN COMMERCIAL AND INDUSTRIAL BANK vy. 
BRITISH BANK FOR FOREIGN TRADE 


[House or Lorps (Viscount Finlay, Lord Dunedin, Lord Sumner, Lord Parmoor 


and Lord Wrenbury), May 6, 9, 10, July 1, 1921] 


[Reported [1921] 2 A.C. 438; 90 L.J.K.B. 1089; 126 L.T. 85; 
87 T.L.R. 919; 65 Sol. Jo. 733] 


Declaratory Judgment—Discretion to grant—Ezercise with utmost caution— 


Declaration as to amount of indebtedness—Claim in King‘s Bench Division 

Question which could be raised in redemption action in Chancery Division— 

Matter of importance to plaintiffs—Decision whether to redeem security 

eee OTe 2D ts. 

In June, 1914, the appellants advanced to the respondents a sum of £77,000 
in Russian roubles on the security of certain bonds which the respondents 
deposited with them. After the war of 1914-18 the respondents brought an 
action in the King’s Bench Division (which was transferred to the Commercial 
Court) claiming a declaration that they were entitled to possession of the 
bonds on payment to the appellants of the amount of the loan in roubles, which, 
since 1914, had greatly deteriorated in exchange value, and not in sterling— 
a difference of more than £70,000. 

Held (Viscount Frnuay and Lorp Wrensory dissentiente) : the discretion to 
grant a declaration must be exercised by the court with the utmost caution 
and if the declaration had been sought in the Chancery Division it would not, 
according to the prevailing practice, be granted unless the action had been so 
amended as to be turned into a redemption action in which the appellants as 
mortgagors must plead an offer to redeem, yet the question raised was not 
theoretical, but was a matter of real importance and interest to the respondents 
as enabling them to determine whether or not they would redeem the bonds, 
and, in exercise of the discretion, the declaration could be granted. 


Notes. Considered: Ruislip-Northwood U.D.C. v. Lee (1981), 145 L.T. 208; 


Odhams Press, Ltd. vy. London and Provincial Sporting News Agency (1929), Ltd., 


[1936] 1 All E.R. 297. Referred to: Prosperity v. Lloyds Bank (1923), 389 T.L.R. 
372; London Passenger Transport Board v. Moscrop, [1942] 1 All E.R. 97; Marshall 
yv. English Electric Co., [1945] 1 All E.R. 653. 

As to declaratory judgments, see 22 Hatssury’s Laws (8rd Edn.) 746-752; and 
for cases see 30 Digest (Repl.) 165 et seq. 


Cases referred to: 


(1) Re Staples, Owen v. Owen, [1916] 1 Ch. 822; 85 L.J.Ch. 495; 114 L.T. 682; 
60 Sol. Jo. 321; 80 Digest (Repl.) 171, 22%. 

(2) Austin v. Collins (1886), 54 L.T. 908; 30 Digest (Repl.) 172, #28. 

(3) Faber v. Gosworth Urban District Council (1903) 88 L.T. 549; 67 J.P. 197; 
19 T.L.R. 435; 1 L.G.R. 579; 30 Digest (Repl.) 169, 208. 

(4) Grand Junction Waterworks Co. v. Hampton U.D.C., [1898] 2 Ch. 831; 
67 L.J.Ch. 603; 78 L.T. 673; 62 J.P. 566; 46 W.R. 644; 14 TLR 4675 
42, Sol. Jo. 571; 30 Digest (Repl.) 175, 244. 2 sted 

(5) Markwald v. A.-G., [1920] 1 Ch. 348; 89 L.J.Ch. 225; 122 L.T. 6038; 36 
T.L.R. 197; 64 Sol. Jo. 239; 2 Digest (Repl.) 210, 252. 

(6) Earl of Mansfield v. Stewart (1846), 5 Bell, Se. App. APRs 

(7) Chaplin’s Trustees v. Hoile (1890), 18 R. (Ct. of Sess.) 27. : ; sean 

(8) Guaranty Trust Co. of New York v. Hannay & Co., [1915] 2 K.B. 536 ; 
L.J.K.B. 1465; 113 L.T. 98; 21 Com. Cas. 67, C.A.; 80 Digest (Repl.) 


174, 239. 
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(9) Continental Tyre and Rubber Co. (Great Britain), Ltd. v. Daimler Co., Lid., A 
Continental Tyre and Rubber Co. (Great Britain), Ltd. v. Tilling (Thomas), 
Ltd., [1915] 1 K.B. 893; 84 L.J.K.B. 926; 112 L.T. 324, C.A.; reversed 
[1916] 2 A.C. 307; 85 L.J.K.B. 1333; 114 L.T. 1049; 32 T.L.R. 624; 60 
Sol. Jo. 602; 22 Com. Cas. 32, H.L.; 9 Digest (Repl.) 718, 4762. 


Appeal from an order of the Court of Appeal (Bankes, Scrurron, and ATKIN, B 
L.JJ.), setting aside a judgment of Rocug, J., sitting as a judge of the Commercial 
Court. 

In June, 1914, the appellants, the Russian bank, advanced to the respondents a 
sum of £77,000 odd upon the security of certain Baku bonds and Chinese bonds. 
The loans were made at Petrograd. The respondents, the British bank, brought 
an action in the King’s Bench Division, which was transferred to the Commercial G 
Court, claiming a declaration that they were entitled to the possession of the Baku 
and Chinese bonds upon payment to the appellants at their London branch of 
750,000 roubles or the equivalent thereof in British currency, an injunction to 
restrain the appellants from parting with the securities except by delivering up the 
same to the respondents, a receiver or other relief. Rocur, J., held upon the con- 
struction of the correspondence which passed between the parties that the loan 
was a sterling loan and dismissed the action. He expressed a doubt whether the D 
declaration asked for by the respondents ought to have been made in any court 
inasmuch as it was ancillary to the relief which would be granted in an action 
for redemption. The Court of Appeal made a declaration that the loan was a 
rouble loan, but expressed the opinion that it was not possible for the Commercial 
Court to grant any further relief in the action. The appellants appealed. E 


Douglas Hogg, K.C., and W. P. Spens for the appellants. 
Sir John Simon, K.C., and R. A. Wright, K.C., Sir Cassie Holden and du Parcq 
for the respondents. 


The House took time for consideration. 


July 1. The following opinions were read. F 


VISCOUNT FINLAY.—The appellants are a Russian bank with their head 
office in Petrograd and a branch in the city of London. The respondents are a 
British bank incorporated under the Companies Acts carrying on business in the 
city of London. The action was begun on Sept. 12, 1919. The British bank 
had borrowed from the Russian bank, depositing certain securities. The writ 
claimed a declaration that the British company were entitled to the possession of G 
the securities upon payment to the Russian bank at their London branch of 
750,000 roubles, or the equivalent value thereof in British currency. The question 
which the action was intended to settle is whether the loan which the Russian 
bank has made was a sterling loan or a rouble loan. Owing to the enormous 
depreciation in the value of the rouble the lenders would, if the loan was a rouble 
loan, be entitled to receive a mere fraction of the sum to which they would be H 
entitled if the loan was a loan in pounds sterling. 

The case has been argued at your Lordships’ Bar on two points which are quite 
distinct, namely, whether a declaration of this nature can properly be asked for 
in a declaratory action, or whether it should be left for determination in a suit for 
redemption, and whether the loan in the present case was a sterling or a rouble loan. 

[His Lorpsurp dealt with the evidence on the latter question and continued:] I 


The jurisdiction to give a declaratory judgment rests on Ord. 25, r. 5, which 
is as follows: 


“No action or proceeding shall be open to objection on the ground that a 
merely declaratory judgment or order is sought thereby, and the court may 


make binding declarations of right whether any consequential relief is or could 
be claimed or not.”’ 


This is a very wide power and it is obvious that it is one that should be exercised 
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with the utmost caution. The appellants (the Russian bank) objected to its 
exercise before Rocue, J., and also before the Court of Appeal. We are informed 
that they also objected to the making of the order of Nov. 19, 1919, by which the 
case was transferred to the Commercial List. They ought, I think, to have made 
a much more determined stand at that point than they did, and they should have 
applied to have the action stayed on the ground that it was not a case for a 
declaration, and that the point should be decided in due course in a suit for redemp- 
tion. There are grave objections to permitting a mortgagor to pick out one point 
and ask the court to give its opinion on it to help him to make up his mind whether 
it is in his interest to apply to redeem. The appellants, however, did press in 
both courts below the objection to making any declaration of the kind. I think 
they ought to have acted more decisively and at some earlier stage. But the 
matter is not one which concerns the parties merely; it concerns also the proper 
administration of justice, and it appears to me that we ought to express our 
opinion on the point whether the suit was rightly brought and should be entertained. 

The question in what cases the jurisdiction to give a declaratory judgment 
should be exercised has been considered in a number of cases which were called 
to our attention by counsel for the appellants. It should be exercised ‘‘sparingly”’ : 
Re Staples, Owen v. Owen (1); ‘‘with care and jealousy’’: Austin v. Collins (2), 
54 L.T. at p. 905; ‘‘with extreme caution’: Faber v. Gosworth U.D.C. (3). 
StirLinG, J., took the same view on this subject (Grand Junction Waterworks v. 
Hampton U.D.C. (4), ({1898] 2 Ch. at p. 345)), and Lorp Srernpate, in Markwald 
v. A.-G. (5), said that there had been ‘‘too great a tendency of late years to ask 
for declarations.’’ Of course, it is true that there are at present no courts in 
Russia in which it is possible to have questions of this kind conveniently decided, 
but if the case is one in which the English court are to exercise jurisdiction it 
must be in the regular way. Ord. 25, r. 5, was never intended to enable the 
mortgagor to pick out a point on which it might be convenient for him to know 
the law before applying to redeem and ask the Commercial Court to decide it for 
him in this summary way by declaration. It is also by no means clear that further 
evidence may not be available bearing upon the question on which a declaration 
is asked. This is indeed the vital question as between the mortgagor and mort- 
gagee in the case of this loan. There ought to be a suit for redemption, and it 
would be, in my opinion, very rash to rush into a decision on this most important 
point in proceedings irregularly instituted and when it is uncertain whether we 
have all the proper materials before us. It is to be decided now I think that the 
order of Rocuez, J., should be restored, but, in my view, the proper course to take 
is to dismiss the action, giving the appellants the costs of this appeal but no 
costs in the courts below. 


LORD DUNEDIN stated the facts, agreed with the finding of the Court of 
Appeal that the loan was a rouble loan, and continued: Though I have, for con- 
venience’ sake, dealt with the merits of the dispute between the parties, there is 
another question raised, and very strenuously argued, before your Lordships, which 
logically comes first; and that is, whether this was a proper case for granting 
such a declaration as the one asked and given. As I am aware that your Lord- 
ships are divided in opinion on this point, I have considered the question with 
repeated care. The power to grant a declaration rests on Ord. 25, r. 5, which is 
in the following terms: 

“No action or proceeding shall be open to objection on the ground that a 
merely declaratory judgment or order is sought thereby, and the court may 
make binding declarations of right whether any consequential relief is, or 
could be, claimed or not.”’ 

It is said that it ought not to have been granted by the Court of Appeal in a case 
coming to them from the Commercial Court, in view of the fact that an action of 
redemption can only be raised in the Chancery Division. Now, the Chancery 
Division, as I understand it, is not in the strictest sense of the word a separate 
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court from the King’s Bench Division. They are each of them parts of the High £ 
Court of Justice. I do not think, therefore, that it can be successfully urged that 
this is the case of a court granting a declaration in a matter where it was powerless 
to grant consequential relief. But then it is said that the granting of a mere 
declaration is a matter of discretion, and that that discretion ought to be shown 
in granting such declaration ‘‘sparingly,’’ ‘‘with care and jealousy”’ and “with 
extreme caution.’’ I confess that, to my mind, such expressions give little B 
guidance. It may be that I am swayed by my experience of another system of 
law, but a rule which can be expressed in the form of a principle may well be 
proper to any legal system. Your Lordships are aware that the action of declarator 
has existed for hundreds of years in Scotland. It was praised, with envy, by 
Lorp Broueuam, in your Lordships’ House, in Harl of Mansfield v. Stewart (6) 
(5 Bell, Sc. App. at p. 160), long before the genesis of Ord. 25, r. 5. The rules G 
that have been elucidated by a long course of decisions in the Scottish courts may 
be summarised thus: The question must be a real and not a theoretical question; 
the person raising it must have a real interest to raise it; he must be able to 
secure a proper contradictor—that is to say, someone presently existing who has 
a true interest to oppose the declaration sought. Applying this rule to the present 
case, this is in no sense a theoretical question. Moreover, it is obvious that it is D 
a matter of real importance to the appellants, as guiding their rule of conduct, 
to know whether the loan is truly a rouble loan or a sterling loan. In the one 
case, they will probably redeem; in the other case, they will not. Further, there 
is no doubt that there is here secured a proper—and, indeed, the only—contradictor. 

In my opinion, unless one is to rob declarations of much of their real value, 
this is a case in which a declaration ought to be given. It was argued by the B 
appellants’ counsel that this was a mere device on the part of the respondents to 
evade the liability which would necessarily ensue if they raised an action of 
redemption in which no progress could be made until they had become bound to 
pay what the courts should find due. But was it not a legitimate device? I think 
it was. May I here give an illustration of the same sort of position from one of 
the many decided cases in Scotland, Chaplin’s Trustees v. Hoile (7). In that F 
case an estate was held by a person in liferent under a disposition by a testator. 
The deed contained a provision by which the liferenter was debarred from volun- 
tarily selling his liferent, and the provision was fortified by clauses of forfeiture and 
irritancy. The liferenter raised an action to have it declared that the clauses 
of forfeiture and irritancy were bad, and he called as defender the fiar in whose 
favour the clause of forfeiture would operate. Beside pleading on the merits the @ 
fiar tabled a plea to the competency of the action. The competency was sustained, 
and the action dismissed on the merits. Lorp Younc, who gave the leading 
judgment in the Inner House, said that it would be out of the question to hold 
that the liferenter could only find out what were his rights by the test of actual 
experiment—an experiment that would be fatal to him if his views as to his legal 
position were wrong. I confess I can see no impropriety, but rather the reverse, H 
in the respondents wishing to know whether they or the appellants were right on 
etait whether the loan was a sterling loan or a rouble loan before they made 
uP : elr minds whether they should or should not set up an action of redemption. 

s| ould say the same if persons asking for declaration were contemplating an 
action of foreclosure. 
pe qe area of reading the opinion which is about to be delivered I 
es ao Me pte gies that he says that if a declaration such as this had 
leas acaoeieaee pie a aie ea the action would have had short shrift 
ond‘s tania oe Pap ec an action of redemption. I accept my noble 
Chancery Division as the Ark 1th ees brags aes 
Pekin as in Nivedlt h res ae t : Covenant. Perchance I venture the fate of 
opinion, the practice is oes at 3 e oe ane sie AB tli aa that, in eee 
He Abia Wha aaty t¢, mak at it stultifies Ord. 25, r. 5, and denies justice to 

: at the sooner it is altered the better. While these 


H.L.]} RUSSIAN COM. BANK v. BRITISH BANK (Lorp Dunepin) 333 


are my opinions, I should not feel justified in giving a vote which is virtually a 
casting vote on this ground, for I recognise that I can scarcely lay down by myself 
in this House rules for exercise of discretion by the English Courts when such 
discretion has not hitherto been administered so far as I can see by any rule. 
I can only hope that my remarks will be taken as obiter dicta and that when the 
occasion next arises they will be considered on their merits. But taking the 
matter as one of pure discretion, then I find that a discretion has been exercised, 
and I do not see why I should interfere with it. And it is not sufficient reason, 
in my view, for denying a declaration that, if a declaration is not given and the 
respondents are driven to a fresh action, something may turn up which may help 
the appellants’ case. I am, therefore, of opinion that the appeal should be dis- 
missed, and that there should be no costs of this appeal, and I move accordingly. 


LORD SUMNER.—The defendants had such a branch in London as made 
service of a writ there good service and obliged them, though a foreign corporation, 
to appear or allow judgment to go by default. The action was, therefore, validly 
begun, and the High Court had jurisdiction to try it. This does not appear to be 
disputed or disputable. In what Division of the High Court ought such a writ to 
have been issued? It is endorsed thus: 


“The plaintiffs’ claim is for (i) A declaration that the plaintifis are entitled 


to the possession of [certain securities] upon payment to the defendants at 
their London branch of 750,000 roubles or the equivalent thereof in British 


currency. (ii) An injunction to restrain the defendants . . . from parting 
with [. . . the securities aforesaid] except by delivering up the same to the 
plaintiffs against payment of 750,000 roubles. . . . (iii) A receiver. (iv) Further 


or other relief.’’ 


I think it is fairly plain that this endorsement is a claim for a declaration that the 
plaintiffs, as borrowers, are entitled to redeem a security on certain terms, and 
for intermediate relief, but that the words ‘‘redeem’’ and ‘‘redemption’’ have been 
advisedly omitted. The action, therefore, was one which the Judicature Act 
assigns to the Chancery Division. It may be that in that Division the action might 
have been dismissed forthwith in the form in which it was begun, leaving the 
plaintiffs to commence another action claiming redemption in the usual way. In 
any case, it should not have been allowed to proceed without amendment of the 
endorsement, and, as will be seen later, I do not think anything more would have 
been heard of the claim for a declaration, but it is a different question which 
arises now. 

There is, no doubt, a preliminary question, I will not say a separable one, 
namely, whether the loan was a rouble loan or a sterling loan or, more precisely, 
whether in order to redeem the plaintiffs ought to tender roubles or sterling. 
This was not a mere question for the plaintiffs to decide for themselves with or 
without legal advice; a sufficient issue had arisen before writ between borrowers 
and lenders to make the question one in actual dispute between them. The 
borrowers had asserted an obligation on their part to repay roubles only. The 
value of the rouble, or the absence of it, is such that nothing but meek assent on 
the lenders’ part could be taken as less than a dissent from this suggestion. The 
lenders replied tactfully and tried to gain time, but plainly they had no mind to 
assent except on compulsion, and upon this point the parties were at arm's length. 
For many years it has been accepted practice in cases in the Commercial List to 
hear and determine claims for a declaration of right, when a real, and not a 
fictitious or academic, question is involved and is in being between two parties, in 
order that they may know what business course to take without having to run the 
risk of acting and finding themselves liable in damages, when at last the matter 
is brought before the court. I believe this practice, as hitherto applied, to be 
warranted by the rules, and that the decision of the Court of Appeal to that effect 
in the Guaranty Trust Co. of New York v. Hannay & Co. (8) was correct. / I do 
not question that those who were concerned in endorsing this writ, issuing it out 
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of the King’s Bench Division, and asking for transfer of the cause to the Com- 
mercial List as one proper to be transferred, acted in the belief that this course was 
correct, though to avoid awkward questions they avoided calling it a redemption 
action. For all that I am sure that what was done was wrong. The cause should 
have gone to the Chancery Division at the outset. It is, however, no easy matter 
to ensure this. The judge who takes the Commercial List cannot be expected, 
in the press of dealing with business which in other cases would go to a master in 
chambers, to scrutinise with distrust an application, which both sides concur in 
treating as proper, and although we were informed that in this case the gentleman 
who attended the summons on the defendants’ behalf pointed out that the case 
was not one for transfer and may even have done so with insistence, the issue was 
certainly commercial in its nature and I can quite understand that the claim might 
pass muster; indeed, the spirit of the maxim, boni est judicis ampliare juris- 
dictionem, has not been unknown in dealing with these summonses to transfer. 
In any case, even after transfer, it would be possible on further information and 
after the close of the pleadings to discharge the order for transfer and either direct 
steps to be taken to remove the case to the proper Division or to stay it. The 
plaintifis were at risk as to costs, and it was the defendant’s affair, either by 
immediate appeal against the order to transfer or at a subsequent stage by a sub- 
stantive application, to take this course. If they failed to do so, they laid them- 
selves open to the charge of taking their chance of succeeding on the issue at the 
trial and of thus depriving themselves of the right to take the objection in any 
higher court. It does not seem to me that before Rocur, J., much was really 
made of the fact that the action was a redemption action. From his judgment it 
would seem that he understood the objection to have been, in the first place, to 
the making of any declaration in the circumstances, and, in the second, to the grant 
of an injunction in any case. At any rate, the defendants took their chance of 
winning before him and they won. 

For my own part, I think that, as a matter of discretion, it would have been 
better if no declaration of right had been made. I am far from Saying there was 
no jurisdiction to do it, but practice is practice and if the trial of this preliminary 
question in the Commercial List was in itself desirable, it was for a judge of the 
Chancery Division, if he thought fit to do so, to direct an application to be made 
to the judge of the King’s Bench Division in charge of the Commercial List, to 
hear and determine as a preliminary commercial question, if he in turn thought 
fit to do so, the issue whether this was a rouble or a sterling loan. This is not a 
mere question of etiquette; it is the only way of complying with the Act. I know 
that it seems roundabout and would have cost the parties sundry six and eight- 
pences, but that is a small matter. Practitioners, who know their business, will 
always be able to keep down expense and short cuts are always perilous. As a 
matter of fact, the hearing of preliminary questions generally decides nothing, and 
they have to stand over till the trial. As it is, an action has been begun in the 
Chancery Division in the long run, which ought to have been brought there in the 
first instance. The declaration in effect was sought to enable the plaintiff bank 
to ascertain whether, by a mere tender of roubles, they could save costs in the 
redemption action, and I am sorry that they got any assistance in the matter. 

There are two questions of discretion involved, namely, whether any declaration 
should have been made in the circumstances and whether any amendment of the 
pleadings should have been allowed. Both courts below have elected to make 
declarations and in each ease, though in the alternative, the defendants sought a 
declaration in their favour. Further, the Court of Appeal has allowed the 
necessary amendment. 

As to the first point, if your Lordships were to dismiss the action on the ground 
that no declaration either way should be made, what will be the result? The 
Chancery action will proceed and, as I know no power that your Lordships have 
to direct that the judge who tries another action shall pay no attention to judg- 
ments which your Lordships may think should not have been given in this action, 
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it is fairly certain that that learned judge will read them all, and that, as one 
party “gs the other will certainly be dissatisfied, whichever lead he follows, the 
case will presently come here again after a good deal more money has been spent. 
J cannot bring myself to advise your Lordships to refuse to decide the preliminary 
issue on this ground. It is true that in the result your Lordships’ freedom is 
clogged by errors which occurred below, but this is always liable to happen in 
cases where a discretionary jurisdiction is exercisable in the court of first instance. 
Here only one of two answers is possible. If the case were such that the judg- 
ments given could be pronounced wrong in any event and so got rid of and the 
issue be freely raised in a new proceeding a different course might be taken. 
Then is there any ground for saying that the defendants were seriously surprised 
and taken at a disadvantage by the plaintiffs’ abandonment of their pleaded case 
or any likelihood that further evidence will be forthcoming which ought to be 
heard? As the transaction is mainly on letters and telegrams, the whole of which 
were in counsel’s possession and apparently were brought to the attention of 
Rocue, J., the contention that the contract was not limited to the two letters 
pleaded cannot have surprised anyone, nor could their new mode of stating the 
contract have required more than an attentive re-perusal of a few documents. An 
amendment ought to have been asked for at the trial, but to allow it on appeal is a 
common exercise of discretion, which, little as I like it, I cannot say is wrong, 
and of course the court must have satisfied itself that in doing so no injustice was 
done to the defendants. As to the second matter, I can see no reasonable prospect 
that any fresh relevant evidence will be forthcoming hereafter so far as this issue 
is concerned. The defendants entirely failed to suggest what it would be or who 
would give it; nor should it be forgotten that this was a short-term loan and 
doubtless would have been cleared off within a few months but for the fact that 
the German occupation of Brussels put it out of the appellants’ power to re-deliver 
the security. This was the beginning and for a considerable time was the whole 
of the difficulty. At least the lenders should then have prepared themselves to 
deal with any question arising upon redemption, when that should become practic- 
able, and if they have failed to do so, they are not entitled to further indulgence 
or delay. In 1915 and 1916 the Russian office was, in fact, conferring about 
redemption with a representative of the borrowers, Mr. Wincey, and it was Mr. 
Friedland, the officer who signs one of the 1914 letters, who represented the 
lenders on those occasions. Was no information then given to the London branch 
for purposes of record? The plaintiffs’ evidence at the trial in 1919 shows that 
Mr. Kén, who negotiated the transaction in 1914, was then believed to be in Paris. 
The defendants did not question this. Their cross-examination of the plaintiffs’ 
witnesses shows that they had considerable familiarity with the calculations by 
which the amount of the plaintiffs’ requirements was originally fixed. In any 
case, the Court of Appeal could and would have given relief if a case of surprise 
had been made out before them. On the other hand, though counsel is instructed 
to say that the lenders’ London branch knows nothing about the transaction beyond 
these letters and documents, no evidence was called on their behalf to found this 
statement. Before we can be asked to act on it I think someone should have been 
called to say what inquiries have been made and where the persons who would 
naturally know the facts now are, and what further evidence it is suggested that 
further time might make available. The matter cannot be one within the personal 
knowledge of the solicitors instructing counsel. 

My conclusion is that, as it cannot be said that this is an action over which the 
High Court had no jurisdiction, or that the relief sought is relief which the High 
Court could not give, or that the respondents had no cause of action at all, and as 
the appellants have participated in and at first have profited by the irregularities 


which have occurred, we cannot at their instance simply dismiss the action. No 
y setting aside all proceedings subsequent to 


useful purpose would be served b Q 


appearance beyond the expression of a costly censure, which can equally well b 
expressed otherwise, and as this course would cause much expense and delay, I 
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think we ought finally to deal with this issue, which has been sufficiently contested 
already. [Hrs Lorpsurp considered the question of the loan, expressed the opinion 
that it was a rouble loan, and concluded:] I venture to advise that the appeal 
should be dismissed, but without costs. 


LORD PARMOOR.—The respondents were plaintiffs in an action against the 
appellants asking (inter alia) for a declaration that they are entitled to the 
possession of £60,000 Chinese government 5 per cent. gold bonds and £30,000 
city of Baku 5 per cent. bonds upon payment to the appellants at their London 
branch of 750,000 roubles or the equivalent thereof in British currency. The 
action was brought in the King’s Bench Division, and transferred to the Com- 
mercial List under an order made by Bartnacue, J., on Nov. 19, 1919. It does not 
appear that at this stage any objection was taken either to the commencement of 
an action of this character in the King’s Bench Division, or to its transfer to the 
Commercial List. Points of claim and points of defence were duly delivered, 
and the case came on for trial before Rocur, J. The main question in issue 
between the parties was whether the loan was a rouble loan repayable in roubles 
or a sterling loan repayable in sterling. Rocur, J., decided against the respondents 
that the loan was a sterling loan repayable in sterling, and dismissed the action, 
entering judgment for the appellants. Although it was not material to his deci- 
sion, he expressed his opinion that there was a great deal in the contention of 
the appellants, that the declaration asked for ought not to be made, on the ground 
that the relief asked for was really ancillary to, or in lieu of, the relief which 
would be granted to a mortgagee of securities in a redemption action. In my 
opinion, it would certainly have been within the discretion of Rocug, J., to have 
dismissed the action on this ground, without expressing any opinion on the merits. 
The respondents appealed to the Court of Appeal. The Court of Appeal granted 
an amendment, reversed the decision of Rocur, J., on the merits, and declared 
that the loan made by the appellants to the respondents was a rouble loan repay- 
able in roubles, and not a sterling loan. I think that the amendment was properly 
allowed, but the court were unanimously of opinion that it was not possible for 
the Commercial Court to grant the relief asked for in the action, and, therefore, 
refused to do more than grant a declaration. The view of the court was that by 
granting the declaration the court could afford considerable relief to the parties, 
and that it would be open to the respondents by other proceedings, such as they 
might be advised to take, to obtain the necessary relief with a view to obtaining 
possession of their securities. The result is that a declaration adverse to the appel- 
woe has been made by the Court of Sees); Against this decision the appellants 

re appealed to this House. They are entitled to a reversal of the order 
which contains the declaration if they can show that on the merits the deci- 
sion of the Court of Appeal should be set aside, and the judgment of Rocuer, J., 
le ee esas au rad nse and concluded :] In my opinion 
ee ie i - ne ring t at the loan made by the respondents 

repayable in roubles and not a sterling loan. 


The appeal should be dismissed without costs i i 
smis rit sts in this House, but th 
courts below should be left as they stand. : signe. 


LORD WRENBURY. 


—We have here bef ‘ 
eine Rc i re before the House a mortgagor who has 


nto court claiming a declaration as to th i 
respect of the mortgage, and a declaration that he is entitled to oh ane 
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with costs. If, on the other hand, he had assented to add an offer to redeem, the 
mortgagee would have been assured his right to have sale or foreclosure if 
the amount due for redemption were not paid. But he brought his action in the 
King’s Bench Division. It was tried in the Commercial Court. The plaintiff 
there obtained a declaration, but not the declaration he wanted, so he brought 
no action to redeem. He appealed. The Court of Appeal reversed the trial judge 
and gave him a declaration in his favour, the declaration he wanted. Thereupon 
he brought an action to redeem. That action is pending. Meanwhile the mort- 
-gagee has appealed to this House. 

The first question, and that which as regard its general importance is, to my 
mind, far the most important question in the case, is whether the action ought 
ever to have been entertained at all, whether it ought not to have been dismissed, 
and whether your Lordships ought not now to dismiss it and to refuse to deter- 
mine in this action what is the amount on payment of which the plaintiff, the 
mortgagor can redeem. My judgment is that the action ought to be dismissed 
and I offer no apology to your Lordships for giving my reasons for that opinion 
at length. Before doing so it will be convenient to outline the facts of which the 
result only is indicated above. In June, 1914, the appellants, the mortgagees, 
advanced to the respondents, the mortgagors, a sum of £77,000 odd upon the 
security of certain Baku bonds and Chinese bonds. One of the parties is a Russian 
bank. The loan was made in Petrograd. A very serious question has arisen between 
the parties whether the loan is repayable in sterling or in roubles. If the latter 
the mortgagor can redeem on payment of about, say, £5,000. If the former he 
must pay £77,000. In the action brought in the King’s Bench Division, the mort- 
gagor claimed a declaration that he was entitled to the possession of the mortgaged 
bonds upon payment of roubles, and an injunction to restrain the mortgagees from 
parting or dealing with the bonds. It seems that in the course of the proceedings 
the mortgagor moved for an injunction to restrain the mortgagees from collecting 
the money due on the coupons of the bonds. It is no matter for surprise that he 
failed. His ideas as to the relative rights of mortgagor and mortgagee seem to be 
unique. With this exception we have heard nothing of the claim for an injunction. 

Some propositions require no argument, and may be stated as obvious. The 
rights of mortgagor and mortgagee are different at law, and in equity. At law 
the mortgagee is the owner of the mortgaged property. In equity his right in that 
respect is subject to the equity of redemption, but he has the benefit of sale or 
foreclosure if the mortgagor fails to redeem. Any cause of action as between 
mortgagor and mortgagee arises solely upon the mortgage contract. In equity 
the mortgagor can reach the mortgaged property, but only by enforcing the equity 
of redemption. If he sues he must offer to redeem, and if having done so he fails 
to redeem he will be exposed to sale or foreclosure. A redemption action is 
assigned business. It can be brought only in the Chancery Division. This being 
so, the mortgagor has in this case sued, not in the Chancery Division, but in the 
King’s Bench Division. He is in the wrong court, and the Court of Appeal has 
rightly held that he is in the wrong court. He cannot, even if he offered it, have 
redemption in that court, and cannot be exposed to sale or foreclosure in that 
court. But, nevertheless, that court has made a declaration as to the mortgagor s 
liability which will bind the mortgagees when an action is brought as it has since 
been brought in the right court. 

First, was there jurisdiction to entertain this action at all? I think there was, 
and for two reasons. The one is that the High Court of Justice is, after all, one 
court, although divided into Divisions and with certain business assigned to one 
Division to the exclusion of another. When this writ was issued it was issued 
in the High Court of Justice, and if it was issued in the wrong Division the proper 
course was not to dismiss it, but to transfer it to the right Division, where it could 
have been prosecuted if the plaintiff offered to redeem. The second is that there 
is jurisdiction in the court to determine the construction of any document, 
although I have no doubt at all that there are cases in which the court would 
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without hesitation refuse to exercise the jurisdiction. Suppose there were docu- 
ments comprising a correspondence between a man and a girl, and an action were 
brought for a declaration that upon their construction there was or was not a 
promise of marriage with a view to bringing or not bringing an action for breach 
of promise of marriage according to the result. It may be that there would be 
jurisdiction in that case, but I can have no doubt at all as to the fate of such 
an action. 

Assuming that there was jurisdiction in the King’s Bench Division to entertain 
this action, the next question is whether Ord. 25, r. 5, applies, and if it does how 
the court ought to have acted in applying the rule. It may be, and I think it is 
the case, that to call Ord. 25, r. 5, into operation nothing more is essential than 
that ‘‘an action or other proceeding’’ shall be competent to the plaintiff and shall 
have been brought. I doubt, however, whether it applies when the action brought 
is not a competent action duly instituted in the proper court, but an action brought 
in the wrong court to evade the consequences which would ensue to the plaintiff 
for the benefit of the defendant if it were brought in the right court. The duty of 
the primary judge when this action was brought before him was I think to refuse 
to entertain it at all unless the plaintiff amended his pleadings by adding an offer 
to redeem, and then to have transferred the action to the court which alone could 
exercise the jurisdiction of the High Court in that class of action. By not taking 
this course he was depriving the defendant of his right as mortgagee to have in 
that action sale or foreclosure if the plaintiff failed to redeem. Upon this ground 
I incline to the opinion that Ord. 25, r. 5, does not apply at all. 

Next, assuming that it does apply, the authorities are numerous that the dis- 
cretion of the court to make a declaration ‘‘whether any consequential relief is or 
could be claimed or not’’ is to be most carefully and jealously exercised. The 
present case is so extreme that if the discretion is to be exercised in favour of 
entertaining an action for a declaration without relief in this case, I cannot at the 
moment picture any state of facts in which the court might not exercise its 
discretion in that direction—for it is here exercising its discretion with the result 
that the mortgagor gets a decision upon the point on which he desires it without 
exposing himself by an offer to redeem to the consequences of sale or foreclosure 
if the declaration should be against his interests. He seeks and has here sought 
successfully to put himself in a position to redeem or not to redeem according as 
the construction is for him or against him. Even upon the low ground of costs 
he has no right to bring his mortgagee into court and expose him to the defence 
of an action in which, even if the mortgagor is ordered (as, in my opinion, he 
certainly ought to be) to pay in any event all the costs of the action, the mortgagee 
will not be fully reimbursed. 

So far as I can see, the principles upon which I have been insisting have been 
very imperfectly understood in the conduct of this case. If the mortgagee had 
adequately presented them to the attention of the court I should have expected 


A 


C 


to have traced the result more clearly in the judgments delivered. It is plain that { 


something was argued upon it, but the trial judge, Rocur, J., deals with it only 
by this sentence in his judgment: 


“It is said on behalf of the defendants that at all events this declaration 
that is asked for ought not to be made, and the injunction which is asked for 
ought not to be granted, because if it is a rouble loan, contrary to my decision, 
then the plaintiffs are not able to repay the persons who have made it in the 
currency of the country, or at the place where the payment ought to be made. 
Therefore, this relief that is asked for, that is really ancillary to or in relief of 
the relief which would be granted to a mortgagee of securities in a redemption 


action, ought not to be granted, and I think there is a great deal in that 
contention.”’ 


The ground which he assigns, namely ‘‘because if it is a rouble loan, &e.,’’ shows 
that he was not appreciating the real point. In the Court of Appeal, Scrurron, 
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L.J., appreciated its importance up to a certain point, but I cannot think that 
he had obtained from counsel in argument an adequate explanation of the rights 
of the mortgagee in the matter particularly as regards sale or foreclosure and of 
the consequences of the course which the court was taking. When Banxsgs, L.J., 
affirmed that ‘‘the remedy which the plaintiffs sought was quite inappropriate,” 
that the plaintiffs’ real claim was to redeem, and the proper place to decide that 
was the Court of Chancery, he seems to be quite unconscious that upon those state- 
ments, which were quite accurate, he ought to have gone on to say that the court 
would not allow the plaintiffs to evade making the offer to redeem which the 
Court of Chancery would have required as a condition precedent to listening to 
them at all and the right of sale or foreclosure which would have ensued. The 
concluding paragraph of Arkin, L.J.’s judgment is this: 


“Having decided that I entirely agree that it really was not possible for 
the Commercial Court to grant the relief asked for in this action, I think there 
are many matters to be determined that would be much better determined, 
and, indeed, can only be properly determined according to the rules of the 
Chancery Division, and, to my mind, the right view is to merely make this 
declaration, which does, I think, afford considerable relief to the parties, in 
the sense that it sets at rest, at present at any rate, the important question 
in difference between them, and having determined that it would be open to 
the plaintiffs by other proceedings, such as they may be advised, to obtain 
the necessary relief with a view to obtaining possession of their securities.”’ 


I cannot trace in this that the point I have been discussing was present to his 
mind. I have felt my responsibility in this case to be the greater because not one 
of the four judges before whom this case has come below is a judge who has 
been trained in courts of equity, and (a fact which is to myself the keenest matter 
of regret) no one of your Lordships with whom I am privileged to sit in deciding 
this case hails from Lincoln’s Inn. In these circumstances, I feel my voice to be 
indeed a voice crying in the wilderness, but I have felt bound to cry even though 
I cry in vain. I am, indeed, in the present case in a worse plight than I was in 
the full Court of Appeal in the Continental Tyre Case (9), for, although I there 
found myself standing alone, there was in that case (being in the Court of Appeal) 
an opportunity (and it was utilised) of putting the matter right in your Lordships’ 
House. But from the decision of this House there is no appeal nor even oppor- 
tunity for reconsideration even by the House itself. 

So far I have not even touched upon that which is to the parties the really 
important point, namely, whether this is a loan repayable in sterling or a loan 
repayable in roubles. I do not intend to say anything whatever upon that point. 
If I did, I should be doing the very thing which, as I think, the court below had 
no business to do. Had your Lordships been divided two and two upon that point 
I might have been compelled to do violence to my own convictions and to have 
expressed an opinion upon it. But as a majority of your Lordships think it to be 
a rouble loan it is immaterial whether I agree in that view or not. I ought, I 
think, to add (although in the circumstances it is not a matter of moment) that 
I am far from satisfied with the course taken in the Court of Appeal in giving 
leave to amend. The plaintiffs’ case down to reply in the Court of Appeal was 
rested upon two documents and two documents only, namely, those of June 1 and 8. 
In reply to the Court of Appeal they asked for and obtained leave to amend by 
introducing on the question of construction several other subsequent documents 
and it was upon those subsequent documents that they succeeded. It may be, and 
I think it is the fact, that the defendants might then have asked that the further 
hearing should stand over and that they should be allowed to call further evidence 
in the Court of Appeal. But I do not think the plaintiffs can be allowed to treat 
that which was done as a fair trial of this new case. It would have been only 
right and just, I think, that the court itself should have allowed the Arama 
only upon the condition that the defendants should have an opportunity o 
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advancing further evidence if they desired to do so. The action and the proceed- 
ings in the action are, to my mind, alike unsatisfactory. I am, however, satisfied 
to rest my judgment in this case upon the ground which I have discussed at length. 
In my opinion, the action, in the absence of an offer to redeem, ought never to 
have been entertained. It ought, I think, to have been dismissed with costs at 
the outset. It ought, I think, to be dismissed now, and the mortgagees ought to 
have their costs throughout the proceedings. It is scarcely necessary to add that 
the matter cannot be set right by the plaintiffs now making (if they are minded 
so to do) an offer to redeem, for in the Division in which this action is found, 
there is no power to make the order proper in a redemption action. 


Solicitors: Freshfields ¢ Leese; Roney & Co. 
[Reported by W. E. Rem, Esq., Barrister-at-Law. | 


URQUHART LINDSAY & CO., LTD. v. EASTERN BANK, LTD. 


[Kine’s Bencn Division (Rowlatt, J.), November 24, December 5, 1921] 


[Reported [1922] 1 K.B. 318; 91 L.J.K.B. 274; 126 L.T. 534; 
27 Com. Cas. 124] 


Bank—Letter of credit—Irrevocable credit—Sale of goods—Payment against 
documents—Refusal of payment by bank on instructions of buyers—Breach 
of contract—Measure of damages. 

The plaintiffs contracted with buyers in Calcutta to manufacture and ship 
over several months a quantity of machinery at prices mentioned in a pro 
forma invoice, subject, however, to a stipulation that, should the cost of labour 
or wages increase, there would be a corresponding advance in the prices to 
be paid by the buyers. The goods were to be paid for by means of a con- 
firmed irrevocable credit to be opened by the buyers in favour of the plaintiffs 
with a bank in this country, who were to pay the plaintiffs for each shipment 
as it took place. In pursuance of this arrangement, the defendant bank, at 
the instance of the buyers, issued to the plaintiffs a document, by the terms 
of which the bank undertook, up to a certain amount and up to a certain 
limit of time, to pay the plaintiffs to the extent of £70,000 against bills drawn 
on the buyers, accompanied by corresponding invoices and shipping documents. 
The plaintiffs manufactured the machinery and shipped two instalments, 
receiving payment from the bank under the letter of credit. Before the third 
shipment was made, the buyers, finding that the plaintiffs were including in 
their invoices an increase to the prices originally quoted in respect of a rise 
in the cost of wages and materials, instructed the bank only to pay so much 
of the next invoices as represented the original prices. These instructions 
were obeyed by the bank. The plaintiffs thereupon cancelled the contract 
and claimed damages from the bank as on a repudiation of the contract b 
the buyers. z 

Held: the credit being irrevocable, the bank had committed a breach of 
contract when they refused to pay the amount of the invoices as presented 
ae therefore, the plaintiffs were entitled to damages based on the difference 
o een, Bn the one hand, the value of the materials left on their hands and 

1e cost of such as they would have further provided, and, on the other hand 
what they would have been entitled to receive for the manufactured machinery 
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from the buyers, the whole being limited to the amount they could, in fact, 
have tendered before the expiry of the letter of credit. 


Notes. Referred to: Prosperity v. Lloyds Bank (1923), 89 T.L.R. 372; Pavia & 
Co., S.P.A. v. Thurmann-Nielsen, [1951] 2 All E.R. 866. 

As to letters of credit, see 2 Hatspury’s Laws (8rd Edn.) 213 et seq.; and for 
cases see 3 Dicrest 253-255. 


Action in the commercial list. 

In December, 1919, the plaintiffs contracted and agreed with the Benjamin Jute 
Mills Co., Ltd., Calcutta, to manufacture for them certain machinery for delivery 
f.o.b. Glasgow to the amount of £64,942. The contract contained (inter alia) the 
following terms and conditions: (i) that in the event of any increase taking place 
in wages or costs of materials or transit rates, or any further reduction taking place 
in working hours, the plaintiffs’ prices would be correspondingly increased; and 
(ii) that the Benjamin Jute Mills Co., Ltd., should open in this country a con- 
firmed irrevocable banker's credit to the amount of £70,000. In pursuance of 
instructions received from the Benjamin Jute Mills Co., Ltd., the defendants, on 
Feb. 14, 1920, wrote to the plaintiffs a letter in the following terms: 


‘4, Crosby Square, London, Feb. 14, 1920. Messrs. Urquhart Lindsay & 
Co., Ltd., Dundee.— 

Dear Sirs,—We beg to advise that under instructions received from our 
Calcutta branch we are prepared to pay you the amounts of your bills on 
Mr. B. N. Elias, managing agent, the Benjamin Jute Mill Co., Ltd., Calcutta, 
to the extent of, but not exceeding, £70,000 in all (say seventy thousand 
pounds). The bills are to be accompanied by the following complete docu- 
ments covering shipments of machinery to Calcutta, are to be drawn payable 
thirty days after sight, and are to be received by us for payment on or before 
April 14, 1921. Signed invoices in duplicate. Complete sets of bills of lading 
made out ‘to order,’ endorsed in blank, and marked by the shipping company 
‘freight paid.’ Policies of insurance against marine and war risks. This is 
to be considered a confirmed and irrevocable credit, and the bills should bear 
a clause to the effect that they are drawn under credit No. 102 dated Calcutta, 
Jan. 15, 1920. Kindly acknowledge receipt.—Yours faithfully, M. Harkness, 
manager.”’ 


Relying on the terms of that letter, the plaintiffs bought raw material and did 
work and labour on the machinery during the year 1920. Further, the plaintiffs 
made certain shipments under the contract and tendered documents to the defen- 
dants in terms of the letter of Feb. 14, 1920, to the extent of £6,555 6s. 9d.: (a) bill 
of exchange for £1,177 5s. 3d., and shipping documents presented as on Feb. 11, 
1921, in respect of shipments per steamship City of York and steamship Melford 
Hall; (b) bills of exchange for £2,000 and £2,883 9s. 4d., and shipping documents 
presented on Feb. 28, 1921, in respect of shipment per steamship Melford Hall; 
(c) bill of exchange for £494 12s. 2d. and shipping documents presented on Mar. 16, 
1921, in respect of shipment per steamship Manipur. On Feb. 18, 1921, the defen- 
dants wrote to the plaintiffs in the following terms: 

‘4, Crosby Square, London, Feb. 18, 1921. Messrs. Urquhart Lindsay & 
Co., Dundee.— 

Dear Sirs,—We refer to our letter of Feb. 14, 1920, advising you that we 
were prepared to pay you amounts not exceeding £70,000 in all in connection 
with shipments of machinery which you are making to the Benjamin Jute 
Mills Co., Ltd., Calcutta, and we beg to advise having now heard from Calcutta 
that should it be necessary for you to include an item in your invoice for extra 
cost of labour that this extra amount must be referred to the Benjamin Jute 
Mills Co., Ltd., Calcutta, before we may pay same.—Yours faithfully, 
R. P. Youna, sub-manager.”’ 


The defendants refused to meet the bills of exchange until a date subsequent to 
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April 14, 1921, when the confirmed credit had expired. In fact, the defendants 
honoured the bills of exchange on May 9, 1921. By their points of claim, the 
plaintiffs alleged that the defendants’ letter of Feb. 18, 1921, was a repudiation 
and a breach by the defendants of the contract contained in the letter of Feb. 14, 
1921, and that the plaintiffs had suffered damage and lost the profit which they 
otherwise would have made. There was no available market for the goods. The 
plaintiffs claimed damages for breach of contract and a declaration and order that 
the defendants pay them £6,555 1s. 9d., the total of the three bills of exchange. 
By their points of defence, the defendants alleged that, by the letter of Feb. 14, 
1921, they agreed to pay the invoice value of the shipment, being the contract 
price, without any addition in respect of any increase, but did not undertake to 
pay any invoice containing any increase on such invoice value. They admitted 
that they refused to pay the bills so presented by the plaintiffs. By letters dated 
April 11 and 13, 1921, they agreed to pay under protest drafts drawn to include 
extra labour charges, and on or about May 9, 1921, paid to the plaintiffs the full 
amount of the three bills of exchange mentioned in the points of claim. They 
denied that the letter of Feb. 18, 1921, was a repudiation, and they contended that 
the damage alleged to have been suffered by the plaintiffs was too remote and 
irrecoverable. 


Neilson, K.C., and C. P. Blackwell for the plaintiffs. 
Stuart Bevan, K.C., and Sir H. Cassie Holden for the defendants. 


Cur. adv. vult. 


Dec. 5. ROWLATT, J., read the following judgment: In this case, the essential 
facts are few and simple. The plaintiffs in this country arranged with the 
Benjamin Jute Mills of Calcutta to manufacture and ship to them over a series 
of months a quantity of machinery at prices mentioned in a pro forma invoice; 
subject, however, to a stipulation not infrequently insisted on by manufacturers 
at the date when the arrangement was made that, should the cost of labour or 
wages advance there would be a corresponding advance in the prices to be paid by 
the buyers. The goods were to be paid for by means of a confirmed, irrevocable 
credit to be opened by the buyers in favour of the plaintiffs with a bank in this 
country, who were to pay the plaintiffs for each shipment as it took place. In 
pursuance of this arrangement, the defendants, at the instance of the buyers, 
issued to the plaintifis a document the terms of which I need not rehearse in 
detail, it being sufficient to state that the defendants undertook up to a certain 
amount within a certain limit of time to pay the plaintiffs against bills drawn on 
the buyers accompanied by corresponding invoices and shipping documents, the 
amount of the invoices. This credit was by its terms to be irrevocable and the 
invoices were to be for machinery. There can be no doubt that, on the plaintiffs 
acting on the undertaking contained in this letter of credit, consideration moved 
from the plaintiffs, which bound the defendants to the irrevocable character of the 
arrangement between the defendants and the plaintiffs; nor was it contended 
before me that this had not become the position when the circumstances giving 
rise to this action took place. 

Having received the letter of credit, the plaintiffs proceeded to manufacture the 
machinery and actually shipped two shipments of it, receiving payment from the 
defendants under the letter of credit against bills accompanied by invoices and 
other documents called for by that instrument. Before the third shipment was 
made, the buyers, finding that the plaintiffs were including in their invoices an 
addition to the prices originally quoted, in respect of an alleged rise in the cost of 
wages or materials, instructed the defendants only to pay so much of the next 
invoices as represented the original prices. These instructions (very unfortunately, 
as I think, from many points of view) the defendants obeyed. The plaintiffs, 
however, refused to part with the documents representing their goods unless they 
received the full amount of the invoices, and, on the defendants maintaining their 
position, cancelled the contract as to further shipments, as on a repudiation by 
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the buyers; and have brought this action against the defendants claiming as 
damages the loss on material thrown on their hands, and loss of profits; in other 
words, the same damages as they would claim against the buyers on their repudia- 
tion of the contract. After the action had been commenced, the defendants paid 
to the plaintiffs the amount of the invoices, the original refusal of which had 
caused the dispute. 

In my view, the defendants committed a breach of their contract with the 
plaintiffs when they refused to pay the amount of the invoices as presented. 
Counsel for the defendants contended that the letter of credit must be taken to 
incorporate the contract between the plaintiffs and their buyers; and that, accord- 
ing to the true meaning of that contract, the amount of any increase claimed in 
respect of an alleged advance in manufacturing costs was not to be included in 
any invoice to be presented under the letter of credit, but was to be the subject 
of subsequent independent adjustment. The answer to this is that the defendants 
undertook to pay the amount of the invoices for machinery without qualification, 
the basis of this form of banking facility being that the buyer is taken for the 
purposes of all questions between himself and his banker, or between his banker 
and the seller, to be content to accept the invoices of the seller as correct. It 
) seems to me that, so far from the letter of credit being qualified by the contract 
of sale, the latter must accommodate itself to the letter of credit. The buyer 
having authorised his banker to undertake to pay the amount of the invoice as 
presented, it follows that any adjustment must be made by way of refund by the 
seller, and not by way of retention by the buyer. 

There being thus, in my view, a breach of contract, the question arises what 
damages the plaintiffs can recover. The point is a new one, and not free from 
difficulty. It is, of course, elementary that, as a general rule, the damages for 
non-payment of money is only the money itself. If, for instance, the defendants 
had merely undertaken to pay the price of goods as and when shipped, nothing 
being said about the undertaking being irrevocable within limits of time and 
amount, such undertaking would become binding only in respect of each shipment 
on its being made, the successive shipments being the separable considerations for 
the separable undertakings referring to them respectively; and the engagement 
could be revoked at any time as to future shipments. In such a case, the damages 
in case of a refusal to pay for any shipment made before revocation would be 
merely the amount owing in respect of the shipment. In the present case, how- 
ever, the credit was irrevocable; and the effect of that was that the bank really 
agreed to buy the contemplated series of bills and documents representing the 
contemplated shipments just as the buyer agreed to take and pay for, by this 
means, the goods themselves. Now, if a buyer under a contract of this sort 
declines to pay for an instalment of the goods, the seller can cancel and claim 
damages on the footing of an anticipatory breach of the contract of sale as a whole. 
These damages are not for non-payment of money. It is true that non-payment 
of money is what the buyer was guilty of; but such non-payment is evidence of a 
repudiation of the contract to accept and pay for the remainder of the goods; and 
the damages are in respect of such repudiation. I confess I cannot see why the 
refusal of the bank to take and pay for the bills with the documents representing 
the goods is not in the same way a repudiation of their contract to take the bills 
to be presented in future under the letter of credit; nor, if that is so, why the 
damages are not the same. Counsel for the defendant argued that the sellers 
should go on shipping and sue the bank toties quoties. Why should they be put 
in this position vis 4 vis the bank any more than vis 4 vis the seller? What is the 
difference for this purpose between the obligation to take the goods and pay the 
invoice and the obligation to take bills and documents ee ing ae os 
pay the invoice? The whole purpose of the areca * t at om che ‘ : 
have a responsible paymaster in this country to tide ; Ser an cM e y 
contingency which has occurred and the very damages which he c ue ; wor 

Counsel for the defendants, however, further argued that the plaintiffs ought to 
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have minimised their damages by tendering bills only for so much of the invoices 
as, in view of the attitude of the buyer, the bank would pay; letting their goods 
and relative documents go against this reduced payment, and drawing other bills 
for the balance. These bills they would have to discount without documents, and, 
of course, without excluding recourse against themselves ; but if the buyers refused 
them acceptance and the plaintiffs had to pay them, they could then, if right in 
their position, says counsel for the defendants, still sue the defendants. This is 
merely to contend that the plaintiffs should have let their documents go against 
such part of their invoices as the bank would pay, and sue them for the rest. 
This is not minimising damages but abandoning their right to be paid against 
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documents. 
The damages to which the plaintiffs are entitled are the difference between, on 


the one hand, the value of the materials left on their hands and the cost of such 
as they would have further provided, and, on the other hand, what they would 
have been entitled to receive for the manufactured machinery from the buyers; 
the whole being limited to the amount they could, in fact, have tendered before 
the expiry of the letter of credit. A subsidiary question arose whether the plain- 
tiffs are entitled to interest on the money paid after action for the goods that had 

actually been shipped. I do not see on what ground I can award this interest. 

The plaintiffs must have the costs of the action. aa 
Judgment for plaintiffs. 

Solicitors: J. D. Langton & Passmore; Coward & Hawksley, Sons & Chance. 
[Reported by T. W. Moraan, Esq., Barrister-at-Law. |] 


R. v. CHESHIRE COUNTY COURT JUDGE AND OTHERS. 
Ex parte MALONE 


(Court oF APPEAL (Lord Sterndale, M.R., Scrutton and Younger, L.JJ.), 
March 16, 17, 1921] 
[Reported [1921] 2 K.B. 694; 90 L.J.K.B. 772; 125 L.T. 588; 
37 T.L.R. 546; 65 Sol. Jo. 552] 


County Court—Jurisdiction—Ancillary relief—Declaration—Injunction—No claim 
for damages in plaint—Application at trial to amend, by claiming damages 
within jurisdiction—‘‘Demand’’—Claim for declaration that act illegal— 
County Courts Act, 1888 (51 ¢ 52 Vict., c. 43), s. 56. 

The county court has no jurisdiction to grant a declaration or an injunction 
except where that relief is ancillary to a valid money claim within the limit of 
the county court’s jurisdiction. 

The applicant was expelled from a registered trade union of which he was a 
member and for eleven weeks he was unable to get any work. He brought an 
action in the county court against the union, claiming (i) a declaration that his 
expulsion was illegal, and (ii) an injunction restraining the union from acting 
on the resolution expelling him, but he did not claim damages. At the trial 
his counsel applied for leave to amend the claim by adding a claim of £88— 
namely, loss of wages at £8 a week for eleven weeks. The county court judge 
refused to allow the amendment, and struck out the action on the ground that 
under s. 56 of the County Courts Act, 1888, the county court had no jurisdiction 
to grant a declaration or an injunction except as ancillary to a claim for 
damages within the limit of the jurisdiction of the county court. On an 


OL aaiaies by the applicant for a mandamus directed to the county court 
judge, 
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Held: (i) in the absence of a claim set out in the plaint for a sum of money 
within the jurisdiction of the court and established, the court had no jurisdic- 
tion to grant a declaration or an injunction; the applicant did not make the 
money claim necessary to give the court jurisdiction when he sought to amend 
the proceedings by adding a claim for £88; nor did his claim for a declaration 
that he had been illegally expelled amount to a ‘‘demand’’ within s. 56 of the 
County Courts Act, 1888 [see now s. 39 of the County Courts Act, 1959] which 
rendered the making of a money claim unnecessary; and, therefore, he was not 
entitled to succeed. 


Notes. The provisions relating to the jurisdiction of the county court are now 
to be found in the County Courts Act, 1959 (89 Hatspury’s Starutes (2nd Edn.) 
126 et seq.). See also notes in Hatssury’s Laws SuppLeMeNT amending paras. 276 
to 325 of text and notes in vol. 10 of Hatssury’s Laws (8rd Edn.). 

Explained: Simpson v. Crowle, [1921] 3 K.B. 243. Distinguished: Davey v. 
Robinson, [1923] 1 K.B. 563. Applied: Smith v. Smith, [1925] All E.R.Rep. 390. 
Followed: De Vries v. Smallbridge, [1927] All E.R.Rep. 618. Considered : 
Upton v. Farmer (1930), 142 L.T. 526. Referred to: Humber Conservancy 
Board v. Federated Coal and Shipping Co., [1927] All E.R.Rep. 626; Woodrow v. 
Trawlers (White Sea) and Grimsby (1929), 141 L.T. 676; Bonsor v. Musicians’ 
Union, [1954] 1 All E.R. 822. 

As to ancillary jurisdiction in the county court, see 10 Hatspury’s Laws 142-144; 
and for cases see 13 Digest (Repl.) 881-383. 


Cases referred to: 

(1) Stiles v. Ecclestone, [1903] 1 K.B. 544; 72 L.J.K.B. 256; 88 L.T. 294; 51 
W.R. 411; 47 Sol. Jo. 257; 67 J.P.Jo. 76, D.C.; 13 Digest (Repl.) 3881, 103. 

(2) Kelly v. National Society of Operative Printers’ Assistants (1915), 84 L.J.K.B. 
9236; 113 L.T. 1055; 81 T.L.R. 682; 59 Sol. Jo. 716, C.A.; 13 Digest (Repl.) 
381, 101. 

(8) Burghes v. A.-G., [1911] 2 Ch. 139; 80 L.J.Ch. 506; 105 L.T. 198; 27 T.L.R. 
433; 55 Sol. Jo. 520; 30 Digest (Repl.) 169, 210. 

(4) Guaranty Trust Co. of New York v. Hannay & Co., [1915] 2 K.B. 536; 84 
L.J.K.B. 1465; 113 L.T. 98; 21 Com. Cas. 67, C.A.; 30 Digest (Repl.) 174, 
239. 

(5) Leader v. Rhys (1861), 10 C.B.N.S. 369; 30 L.J.C.P. 845; 9 W.R. 704; 142 
E.R. 495; 4 L.T. 830; 7 Jur.N.S. 1199; 13 Digest (Repl.) 387, 158. 

(6) Osborne v. Amalgamated Society of Railway Servants, [1911] 1 Ch. 540; 
80 L.J.Ch. 815; 104 L.T. 267; 27 T.L.R. 289; C.A.; 43 Digest 98, 972. 


Rule Nisi for an order of mandamus directed to His Honour Jupcr Parsons 
sitting at Birkenhead County Court requiring him to hear and determine an action 
in which Thomas Malone, the applicant for the rule, was plaintiff. 

For seven years before Nov. 17, 1919, the applicant, who was twenty-seven years 
of age, was a first-class member of the No. 6 branch of the United Society of 
Boilermakers and Iron and Steel Shipbuilders, a trade union registered under the 
Trade Union Acts, 1871 to 1918. By a resolution dated on or about Sept. 2, 1919, 
the district committee of the society purported to expel the applicant from the 
society for non-payment of a private debt due from him to another member of the 
society, and on Oct. 17, 1919, the applicant was, in fact, expelled from the society 
and deprived of his right to the benefits provided by its rules. At the date of the 
applicant’s expulsion he was working at Ellesmere Port for the Manchester Pontoon 
Company, and was earning £8 4s. a week on an average. 
Oct. 17, 1919, the district delegate of the society telephoned to the foreman under 
whom the applicant was working, saying that the applicant was to be discharged 
forthwith. In consequence of this message the applicant was discharged forthwith, 
and for eleven weeks he was unable to get any work or to earn any money. The 
applicant’s solicitor wrote to the society a letter stating that the applicant had a 


On the afternoon of 
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claim for £150 damages. On Nov. 24, 1919, the applicant commenced an action 
against the society in the Birkenhead County Court, and by the particulars attached 
to the plaint note he claimed (a) a declaration that the resolution was (i) ultra vires 
the society and void and illegal and contrary to public policy, and (ii) ultra vires 
and void as being unauthorised by the constitution of the society or by any of its 
rules or by any of the provisions of the Trade Union Acts, and (b) an injunction 
restraining the society, its officers, agents, or servants, or the district committee 
from acting upon the resolution or any part thereof. About Dec. 20, 1919, a meet- 
ing took place between the applicant and the society’s representatives, and a com- 
promise of the dispute was arrived at, whereby the applicant was to be reinstated 
as a member as from Jan. 1, 1920. On or about Jan. 6, 1920, the applicant again 
obtained work, but he had lost his right to superannuation benefit under r. 26 of 
the society’s rules, which provided that every first-class member of the society 
arriving at the age of fifty-five years, having thirty or more years of continuous 
membership, and in benefit, should be entitled to superannuation according to a 
certain scale. On Jan. 16, 1920, notice of special defence to his action in the 
county court was given by the society on the following grounds: (i) That the 
county court had no jurisdiction to entertain the claim, as the plaintiff ought under 
the rules to have appealed from the district committee to the society; (ii) that the 
county court had no jurisdiction to entertain the claim by virtue of the Trade 
Disputes Act, 1906, s. 4, and the Trade Union Act, 1913, s. 8 (1). The case came 
on to be heard before His Honour Jupce Parsons on Feb. 24, 25, and 26, 1920, 
when the judge overruled the society’s objections to the jurisdiction, and also re- 
fused an application by the plaintiff's counsel to amend the particulars of demand 
by adding a claim for £88 damages, being eleven weeks’ loss of wages at £8 a 
week. On Mar. 8, 1920, the judge decided that he had no jurisdiction to hear and 
determine the action and ordered it to be struck out, but stated in his judgment 
that, if he had had jurisdiction, he would have granted the declaration asked for, 
though not an injunction. He also found as a fact that, if damages had been 
claimed, they would not have exceeded £100. The grounds on which the judge 
decided that he had no jurisdiction were not pleaded by the society, and were not 
raised by them in argument, but were taken by the judge himself, and were to the 
effect that the county court had no power to grant an injunction unless it appeared 
on the face of the particulars of the claim that the amount of the damage sustained 
was necessarily within the county court scope—i.e., £100 [the limit is now £400: 
see County Courts Act, 1959, ss. 39, 40], and that it had no power to make a 
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declaration where there was no independent cause of action within the jurisdiction. @ 


In support of his decision that he had no jurisdiction to grant an injunction, the 
judge referred to Stiles v. Ecclestone (1). He also pointed out that in Kelly v. 
National Society of Operative Printers’ Assistants (2), the Court of Appeal had 
struck out the judgment for damages, on the ground that the plaintiff could not 
recover damages from the society of which he was himself a member, and, although 


they had left the injunction standing, the question whether a mere claim for a H 


declaration and an injunction without damages was within the county court 
jurisdiction was not considered. The plaintiff’s application for a rule came on to 
a heard before the Divisional Court (Lorp Reapine, C.J., and Darina and 
ae $5 Oct. 15, 1920, when their Lordships decided that, as a larger claim 
a pee : ‘ iy been put forward in the action and as the plaintiff had applied 
saa a edie a claim for £88 damages he had ‘‘claimed”’ damages within the 
eee g ae 56 0 the County Courts Act, 1888, and the county court had jurisdic- 
SBielabec es Wigley is or a declaration even although the damages were not 
as : Ae 2 ape that, therefore, there must be an order to the county court 
ed ar and determine the action. The rule was accordingly made absolute. 
at decision the defendants appealed. 
Merriman, K.C., and O. S, 


ees ch acdc Hooper for the defendants. 


lliott Gorst for the plaintiff. 
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A By s. 89 of the Supreme Court of Judicature Act, 1873 [see now County Courts 
Act, 1959, s. 74]: 


‘Every inferior court which now has or which may after the passing of this 
Act have jurisdiction in equity, or at law and in equity, and in admiralty 
respectively, shall, as regards all causes of action within its jurisdiction, for 
the time being, have power to grant, and shall grant, in any proceeding before 
such court, such relief, redress or remedy, or combination of remedies, either 
absolute or conditional, and shall in every such proceeding give such and the 
like effect to every ground of defence or counter-claim, equitable or legal 
(subject to the provision next hereinafter contained), in as full and ample a 
manner as might and ought to be done in the like case by the High Court of 
Justice.” 


LORD STERNDALE, M.R.—I am not going into the facts more than to say 
that Malone was expelled by his trade union on a ground which I need not par- 
ticularise. It was a ground which the learned county court judge held—and would 
have acted upon the holding, if he had held that he had jurisdiction—was in- 
sufficient and wrong and gave Malone the right to complain of the conduct of his 
trade union. But the learned county court judge was of opinion that he had no 
jurisdiction to entertain the action in the form in which it was before him. It be- 
comes necessary, therefore, to see what the nature of the action was. Before 
doing so it is important to see what the jurisdiction of the county court is. 

The jurisdiction of the county court is derived from the County Courts Acts, 
1888 and 1903 [see now County Courts Act, 1959, ss. 39-75]. Section 56 of the 
Act of 1888 provides that: 


“‘All personal actions, where the debt, demand, or damage claimed is not more 
than £50 [now £400] whether on balance of account or otherwise, may be 
commenced in the court... .”’ 


Therefore the jurisdiction, in so far as this case is concerned, is limited to a 
personal action where the debt, demand, or damage claimed is not more than £100. 
Section 89 of the Judicature Act, 1873 [see now County Courts Act, 1959, s. 74], 
provides that: 


‘“‘Every inferior court which now has or which may after the passing of this 
Act have jurisdiction in equity, or at law and in equity, and in admiralty 
respectively, shall, as regards all causes of action within its jurisdiction for the 
time being, have power to grant, and shall grant, in any proceeding before such 
court, such relief, redress, or remedy, or combination of remedies, either 
absolute or conditional, and shall in every such proceeding give such and the 
like effect to every ground of defence or counter-claim equitable or legal . . . in 
as full and ample a manner as might and ought to be done in the like case by 
the High Court of Justice.’’ 


The powers conferred by that section are, therefore, powers of giving relief, and in 
so far as they give the right to grant injunctions or to make declarations, they are 
injunctions or declarations in aid of the relief which the county court has power to 
give. That is, I think, important to notice for this reason. What was claimed in 
the present case was a declaration and an injunction. Now, unless s. 89 of the 
Judicature Act, 1873, gives a power to make declarations, there is no power in the 
county court to make declarations on this part of its jurisdiction. There is, as is 
well known, in the High Court now a power, under Ord. 25, r. 5, by which declara- 
tions of rights may be made although no consequential relief is claimed or can be 
given. That jurisdiction was clearly established in the High Court by what are 
ordinarily called Form IV cases, among them being Burghes v. A.-G. (3) and by 
Guaranty Trust Co. of New York v. Hannay & Co. (4). That order and that power, 
however, have nothing whatever to do with the county court, which derives its 
power to make declarations, if at all, under s. 89 of the Judicature Act, 1873, as 
one of the reliefs, remedies, or combination of remedies, which it can give. 
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The question is whether the county court pon gear to do yippee a 
present case. I think it follows, if I am right in what I have ser ii ig 
declaration or the injunction can only be granted where there is an he ei aaa: 
is described in s. 56 of the County Courts Act, 1888, and the plaintiff as esta 
a right to relief in that action. If the declaration or the mplarepnrt Sh 
aietiaee to the other relief as I think it is, then you must have ati ni " a 
right to the other relief in the action. Having said that, one has to look to 

7 nature of the action was. 
i: an a doubt that this was an attempt—not an improper genagene tec vs 
the rights of parties in the county court by asking for a declaration instead of for 
damages or anything of that sort. The particulars of demand were: 


‘‘A declaration that a resolution of the district committee of the Birkenhead 
branch of the defendant’s society, passed on or about April, 1919, whereby it 
was resolved (inter alia) that the plaintiff be expelled from the society was 
ultra vires the society and void and that the resolution was illegal, unconstitu- 
tional and against public policy.”’ 


Then a declaration that the resolution was ultra vires and void on other grounds ; 
a declaration that the action of the executive committee in certain matters was 
wrong, and ‘‘an injunction restraining the defendants, their officers, agents, or 
servants, or the said district committee, from acting upon or enforcing the said 
resolution or any part thereof,’’ and there it stops. There was no claim for damages 
at all. There is nothing to show what the money value of this remedy, if it were 
sranted, would be. It is possible that it might be very considerably over the limit, 
and it was argued that, because no damages were claimed, it could not be said to 
be outside the limit of the county court. I do not agree with that at all. There is 
no indication of a claim for damages here. There is simply an omission to make 
any claim at the time, and that there was not originally intended to be any claim 
for damages is shown by the fact that during the course of the case counsel for the 
plaintiff asked for leave to claim damages. He did not, in the first place, mean to 
negative his right to make the claim, he simply left it out in order, quite rightly if 
he could, to get within the jurisdiction of the county court, whereas, if he had 
quantified it and put it into money, it would have been very difficult at the time 
the claim was originally lodged consistently with the attitude which up to that time 
had been taken up to bring it within the limit of the county court jurisdiction, 
because a claim that had been made in the correspondence was £150. Therefore 
the claim was left out in order that the same remedy and same advantage might be 
got without naming the sum. It seems to me that that cannot be done. It en- 
tirely ignores the limited jurisdiction of the county court. It is not at all difficult 
to suppose cases in which declarations of right might be asked for in this way, 
which might actually involve many thousands of pounds in money; and if such a 
case as that could be got into the county court simply by leaving out the technical 
claim for damages, the limit of the county court jurisdiction might be entirely 
abolished whenever there was a right to ask for a declaration. That cannot be done. 

At the hearing of the case objection was taken to the claim on the ground that no 
damages were claimed, and therefore the claim could not be quantified. Thereupon 
counsel asked to be allowed to amend his particulars of claim, by claiming £88 for 
loss of wages in consequence of the action of the defendants. The learned county 
court judge refused that application to amend. He had a perfect right to do so. 
It was a matter for his discretion, and I think he might very well say: ‘‘No, you 
have framed this claim without a money demand for damages in order to escape 
any difficulty as to the jurisdiction, and I will not now allow you to amend by 
introducing a claim which is nominally within my jurisdiction.” 

I say nominally for this reason. The amount eventually claimed was only a part 
of the money result that might have followed if the declaration had been granted. 
The plaintiff would, perhaps, have been entitled to that amount for loss of wages, 
but he would also have been restored to an amount of benefit in the society which 
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he had lost by the expulsion, and which had not been regained by his reinstatement, 
because he was only reinstated as anew member. The learned county court judge, 
at any rate, had a discretion to grant or refuse that application, and he refused it. 
Then he said, in accordance with the law as it now stands, that, even if the claim 
for £88 had been made, it could not succeed because of the decision in Kelly v. 
National Society of Operative Printers’ Assistants (2). That was a decision of this 
court, which binds us till the House of Lords reverses it, that such damages as were 
claimed here cannot be recovered in law, because a member of a voluntary society 
like this cannot sue the society for damages which he alleges he has suffered by 
their action. I do not think it necessary to go into the reasons which the court 
gave for its decision. That, as I have just remarked, is the law until the House of 
Lords alters it. Therefore the learned county court judge said that, even if he had 
taken that question of damages into account, there could have been no recovery of 
any damages, and he held that he had no jurisdiction to grant either the injunction 
or the declaration which was asked for. I think that he was right. I myself 
think—I am prepared to go so far as this—that a claim for such a declaration as 
this cannot be brought in the county court without anything to limit the money 
result of it, so as to disregard the limit of the jurisdiction of the county court 
altogether. As I have pointed out, it would be possible by simply omitting a claim 
for damages to bring into the county court an action for a declaration which might 
involve a money result of many thousands of pounds. I do not think that that can 
be done. I do not think it matters very much whether you say that the limit must 
be put in the particulars or not. My personal opinion is that it ought to be put in 
the particulars, but, at any rate, where there is a claim of this kind, which cannot 
be tested by any money test upon the face of the claim, it seems to me not a claim 
which can be made in the county court. 

In my opinion, however, there is another objection. As I have said, this power 
of granting an injunction or declaration is simply ancillary to a right of relief in 
such an action as is mentioned in s. 56 of the County Court Act, 1888. When the 
learned county court judge once ascertained that according to Kelly v. National 
Society of Operative Printers’ Assistants (2), he had no power to give any damages 
at all, he had no power to give the ancillary relief of either injunction or declaration. 
Therefore, on that ground also I think that he was right. It is true that in Kelly v. 
National Society of Operative Printers’ Assistants (2) the Court of Appeal, dealing 
with that case, in which the county court judge and the Divisional Court had given 
damages and an injunction and a declaration, struck out the claim for damages on 
the ground that they were not recoverable, but left the injunction and the declara- 
tion standing. It was argued that that is an authority, which we must follow, that 
there may be such a declaration in the county court, although there cannot be an 
action for damages. If the point had been under the consideration of the court in 
that case, I should have felt bound to follow it. But it is obvious that the point 
which is now before us was never even remotely hinted to the court, and that the 
court from beginning to end there dealt with the whole matter as if there were no 
distinction between the jurisdiction of the county court and the jurisdiction of the 
High Court. Having regard to those considerations I do not think the decision in 
that case binds us upon that point. 

For these reasons I think that the Divisional Court was wrong, and that the 
learned county court judge was right. I cannot agree, with the greatest respect, 
with the Lord Chief Justice sitting in that court that, when an application was 
made to amend, there was then a claim which would come within s. 56. That 
section refers to a claim that is made according to the Act of Parliament and the 
rules of the county court, and not to some additional items which the plaintiff seeks 
to bring in in the course of the case when he finds himself in a difficulty, because 
he has not included it in his particulars of claim. Nor can I agree, I say with 
respect, to one of the grounds of Darina, J.’s decision in the present case that 
‘“‘demand”’ is something very much wider than ‘‘debt or damages. * It is difficult 
to say what a ‘‘demand”’ is, but it must be one which does not exceed £100. It, 
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therefore, must be a demand of the same nature as ‘‘debt’’ and ‘‘damages”’ which 
can be estimated in money, and does not exceed £100. I think that the distinction 
which Avory, J., drew in the present case between limit of jurisdiction and the 
existence of a good cause of action is a sound one. But I do not think it is of 
importance in the present case, because, as soon as it is ascertained that the main 
relief claimed in a personal action—namely, a sum of money—cannot be recovered 
because it exceeds the statutory limit, then at once the jurisdiction of the county 
court ceases and the court cannot therefore give the ancillary relief either by way 
of injunction or declaration. Therefore, I think that the decision of the Divisional 
Court should be reversed, and the decision of the county court judge restored with 
costs here and below. 


SCRUTTON, L.J., stated the facts and continued: It seems to me that the first 
and fundamental question is, What is the meaning of s. 56 of the County Courts 
Act, 1888 [now County Courts Act, 1959, s. 39], which confers jurisdiction on the 
county court? 


‘“All personal actions, when the debt, demand, or damage claimed is not more 
than £100, whether on balance of account or otherwise, may be commenced in 
the court ...’’ 


That carries the natural implication that actions which do not come within that 
description cannot be commenced in the court. In my view, there are two possible 
meanings of that section. First, it might be said that the section means that all 
personal actions may be commenced unless there is a money claim of more than 
£100, in which case, if you have no money claim at all, you have not a personal 
action with a money claim of more than £100. Having regard to the fact that the 
county court is an inferior court, obviously intended to be limited to actions of 
small monetary consequence, I cannot take the view that the section means that 
any question in a personal action may be raised provided you do not make a money 
claim in respect of it. You may be raising questions of enormous importance both 
as to character and ultimate business results, and I cannot think that Parliament 
intended such questions to be decided by an inferior court, if any money claim was 
omitted from the particular plaint. The other view is that it is essential to the 
jurisdiction of the court that there should be a money claim not exceeding £100. 
That, I think, is the true view of the section, and in that view it is essential that 
the plaint should show that the money claim made does not exceed £100. 

I do not know that it is necessary for us finally to decide it, but I am inclined to 
agree with the view of the Master of the Rolls that, the county court being a court 
of inferior jurisdiction, the plaint should show that the matter is within the jurisdic- 
tion of the court, and, therefore, that the plaint itself should state the limit of the 
claim or of the value of the subject-matter so as to show that the case comes within 
the jurisdiction of the court. At any rate, the authorities seem to go to this, that 
if in the course of a case it appears by the evidence that the money claim, or the 
value of the matter in dispute, exceeds the statutory limit the jurisdiction of the 
judge ceases. For instance, to take one case only, in detinue you do not start with 
a money claim, you start with a demand for the return of the goods, and you go on 
to state ‘‘or their value’’ in the case of goods which are not returned, and in 
Leader v. Rhys (5), where the value of the piano for which detinue was brought 
was £130, Kratina, J., said (10 C.B.N.S. at p. 374): 


‘The plaintiff, therefore, could not have entered a plaint in the county court; 
for the moment it appeared that the value for which the plaintiff was suing 
exceeded £50, that court could have proceeded no further.”’ : 


That is to say, where the claim turns out to be in excess of the jurisdiction, the 
moment it is made to appear to the judge that there is that excess of value of claim, 
his jurisdiction under the statute ceases. The same result happens when it appears 
that there is no money claim at all, if, as I have stated, the statute requires a 
quantified money claim to found jurisdiction in the county court. 
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In the present case there is no claim for money. There is intentionally no claim 
for money. I do not take the view of the Divisional Court that you make a claim 
for money when you ask to amend the proceedings in which there is no claim for 
money by adding such a claim. What you are doing is asking to introduce a claim 
into a proceeding and if that application is refused there is no money claim in the 
proceeding, the proceeding remains as it was before, without a money claim. I 
cannot, therefore, agree with the first reason given by the Divisional Court. The 
second reason given by the Divisional Court is this, and for part of it a great deal 
may be said. You must not confuse jurisdiction with weakness of claim. The 
judge may have jurisdiction to decide a claim although he decides against it, which 
I understand is the view taken particularly by Avory, J., and also by the Lord 
Chief Justice. But, in my view, where the jurisdiction of the county court depends 
upon a money claim not exceeding a particular amount, and requires that there 
should be a money claim, then once it is decided that there is no such claim in law 
the jurisdiction of the court to do anything further ceases. 

It may be put as a matter of jurisdiction ceasing. It may be put in this way. 
The principle is that there must be a money claim. If there is no valid or 
justifiable money claim the ancillary remedies, such as injunction and declaration, 
cannot be granted. For that reason I should dissent also from the second ground 
on which the Divisional Court reversed the judgment of the county court judge. 
To take Avory, J.’s own illustration. Supposing that a plaint is brought in the 
county court against a highway authority for damages for non-repair of a highway. 
I agree that it is a personal claim, and there is jurisdiction in the court to hear it. 
But, in my view, the moment the county court judge decides that there is no valid 
claim, because no claim against a highway authority for damages for non-repair 
will lie, his jurisdiction to do anything further ceases. It would not be open to the 
county court judge to go on to say: ‘‘I will make a declaration that the highway is 
a public highway repairable by the highway authority."’ To take a case of detinue, 
when once it appears either that there is no money claim respecting the thing de- 
tained, or that the value of that thing exceeds the limit, the ordinary jurisdiction 
would cease and the court could not make a declaration that the plaintiff was the 
owner of the thing detained. 

As I understood the argument for the plaintiff in the present case it was this. 
It is quite true there is here no claim for debt and no claim for damages, but there 
is a demand, and a demand need not be followed by a money claim; and I under- 
stood the demand suggested was a demand that the plaintiff should be reinstated 
as a member of the society from which he had been expelled, and he said such a 
demand could be enforced by means of a declaration in a personal action. I cannot 
help thinking that would have much astonished the learned men who first used the 
phrase ‘‘personal action.’’ I think they had not the advantage of being acquainted 
with such a thing as a declaration, and they would have been very much puzzled 
by an action for a declaration in a case where no other relief was claimed. I refer 
merely to one authority—Buackstone’s ComMMENTARIES, vol. 3, p. 117—and I find: 


‘“‘Personal actions are such whereby a man claims a debt, or personal duty, or 
damages in lieu thereof; and likewise whereby a man claims a satisfaction in 
damages for some injury done to his person or property. The former are said 
to be founded on contracts, the latter upon torts or wrongs. 


The idea of something which was not a claim for money founded on contract, or on 
tort, but was a demand for a declaration, never, I think, occurred to Str WILLIAM 
Biackstone, and I do not think, when the legislature used the phrase “personal 
actions,’’ it was thinking of any such matter as declarations, which were practically 
unknown in the county court. It was thinking of the old distinction which is dealt 
with in the statute between personal and real actions, for, having | dealt with 
personal actions in s. 56, the legislature goes on to real actions, or actions similar 
to real actions in s. 59, where it deals with the recovery of lands and tenements 
[see s. 48 of County Courts Act, 1959]. For that reason I think that the ingenious 
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suggestion of the plaintiff's ees in the present case as to the meaning to be 
i ‘‘demand”’ in s. 56 fails. 

eae it is unnecessary for us in the present case to go into the question of 
the exact relation of Kelly v. National Society of Operative Printers Assistants (2) 
and Osborne v. Amalgamated Society of Railway Servants (6). I do not _under- 
stand them. In Kelly's Case (2) the court decided that a person in the position of 
the present plaintiff could not recover damages against a society of which he was a 
member, because he himself was a member of that unincorporated body, and you 
cannot, on a contract between yourself and yourself, recover damages against your- 
self. But the court in Kelly’s Case (2) did grant a declaration and injunction to 
the plaintiff against himself, without apparently seeing that there was any incon- 
sistency. If they had considered this point we should have been bound by their 
decision, whatever the result of it was. But I cannot find any trace in the judg- 
ment that it occurred to anybody to consider the effect of the limited jurisdiction 
of the county court upon that point. In Osborne’s Case (6) a declaration and in- 
junction in the High Court were granted to the plaintiff, who was a member of an 
unincorporated body which he sued, and I do not see that in that case the point 
taken in Kelly’s Case (2) about damages was considered by the court—that is, 
whether a man can get damages or any other relief against himself or against a 
body by its trade name which includes himself. It may be that in some future 
trade union litigation that important point may come up for consideration. I only 
desire at present to guard myself from expressing any opinion one way or the other 
about it, except by saying that I do not understand the relation of Kelly’s Case (2) 
and Osborne's Case (6) to each other. I think that, for the reasons I have given, 
the reasons given by the Divisional Court for reversing the decision of the county 
court judge, on the proper view of the statute, fail, and that the county court judge 
was, therefore, right in the view which he took that he had no jurisdiction to give 
relief by way of declaration or injunction in a case where no money claim was made 
to found his jurisdiction under s. 56 of the County Courts Act, 1888. For these 
reasons I agree that the judgment of the Divisional Court should be reversed. 


YOUNGER, L.J.—I am of the same opinion. One has only to look at the par- 
ticulars of demand filed by the plaintiff in the county court to see that his action 
against the defendant society was based, and was intended to be based, exclusively 
upon the rights declared to be competent in respect of such a complaint by the 
Court of Appeal in Osborne’s Case (6). The form of the particulars of demand 
follow almost textually, with the necessary adaptations, the statement of claim in 
Osborne’s Case (6), and this is of importance, particularly in view of one of the 
arguments put forward on behalf of the plaintiff. The fact that this action is based 
upon Osborne's Case (6) necessarily connotes that the plaintiff was deliberately 
refraining from bringing against the defendants any claim which could, on the true 
construction of the Trades Union Act, 1871, s. 4, be said to have been withdrawn 
from the cognisance of any court by virtue of that section. The decision on 
Osborne’s Case (6) was that the claim there successfully made by the plaintiff was 
one of which the court could take cognisance because it was not a claim within that 
section. The plaintiff's claim here is equally a claim not within that section, and 
it is one which he is in a position in a proper court to maintain, whether in point 
of fact the rules of this particular society are rules in restraint of trade or are not. 
But as soon as one finds that the plaintiff has instituted proceedings which e 
from their range any matter of complaint which is referred to in s. 4 of the Trades 
Union Act, 1871, one finds also that there is necessarily excluded from those pro- 
ceedings any claim for damages in respect of such claim, and the result is that the 
plaintiff, maintaining this action on the footing of the claim in Osborne's Case (6), 
if he be entitled to claim anything in the nature of damages, the damages must be 
other than those covered by s. 4. In other words, they must be just such damages 
as he did at one stage of these proceedings particularise—namely, the loss that he 
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had sustained through his expulsion from the defendant society, in that for a 
particular period of time he was unable to obtain employment elsewhere. 


member of a trade union against his union. These are not damages cognisable by 
any court at all as founding any legal claim to relief. Accordingly, until Kelly’s 
Case (2) is set aside by some tribunal Superior to this, such a plaintiff as we have 


might be. In other words, the question that has to be determined on this appeal 
is whether so long as Kelly’s Case (2) stands unreversed the plaintiff, a member of 
a trade union, is entitled to maintain an action in the county court for the relief 
which the plaintiff obtained in Osborne's Case (6)—that is to say, for a declaration 
and an injunction followed by no award of any money compensation. That depends 
entirely upon the question whether such an action or such a claim is within s. 56 
of the County Courts Act, 1888, the first sentence of which I will read: 


“All personal actions, where the debt, demand, or damage claimed is not more 
than £50 whether on balance of account or otherwise, may be commenced in 
the court... .” 


The first question one asks oneself is this. What are the personal actions which 
under that section may be brought into the county court? As a matter of con- 
struction, I myself have no doubt that the words which follow the words ‘‘personal 
actions'’—namely : ‘‘when the debt, demand, or damage claimed is not more than 
£50, whether on balance of account or otherwise” are all of them words of qualifica- 
tion of the words ‘‘personal actions,’’ and that no personal action with regard to 
which you are unable to say that it is one where the debt, demand, or damage 
claimed is not more than £50, whether on balance of account or otherwise, is a 
personal action within the jurisdiction of the County Courts Act under this section 
at all. If I had any doubt upon the question whether the section could be construed 
as extending, as has been suggested, to actions for declarations or other ancillary 
relief, or for any form of order that may be made in any personal action not in itself 
involving the payment by the defendant of any sum of money, it would, I think, be 
resolved by the last words of the sentence which I have read that ‘‘all such actions”’ 
—that is to say, the personal actions which are previously referred to—‘‘shall be 
heard and determined in a summary way.’’ It appears to me that those words un- 
doubtedly confirm the view that one would, apart from them, take of the section, 
that what is referred to are actions of the description stated resulting in a money 
claim and money payment, either in the form of debt or damages, and that it is not 
intended to comprise vague things like declarations which, not resulting in payment 
directly by the defendant to the plaintiff, may, nevertheless, affect their relations in 
respect of property which in point of value is beyond any limit of value in any 
section of the County Courts Act. 

Accordingly, it does appear to me that the answer which has to be given to the 
question: May an action asking for the relief in Osborne's Case (6), in respect of 
which no kind of award can be made at all by the court which would secure for the 
plaintiff any payment in money, be brought within s. 56 of the County Courts Act, 
1888? is in the negative. The Divisional Court have held otherwise, and, so far as 
I understand the judgment of the learned judges, one of the grounds of their de- 
cision was based upon Stiles v. Ecclestone (1), where there was on the plaint no 
demand or claim for any sum of money at all, and an injunction only was asked for. 
But that was an action for breach of a covenant in restraint of trade by a former 
master against his servant, under which a sum of £40 was fixed as the sum to be 
recoverable, by way of liquidated damages or a penalty, in the event of any breach. 
Therefore, whether you regard the claim made in that action as being one in respect 
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of breach of contract, which would necessarily carry with it nominal damages, or 
the court in that case were inclined to regard it, as an action brought 
in respect of a breach of contract in respect of which no more than £40 damages 
could be recovered, it seems to me that it is entirely different from the present case 
because there the claim for damages, whether substantial or considered as being 
nominal only, brought the case entirely within the cognisance of the county court. 
The difference between that case and the present is that here there is no sum, 
however small, which the county court judge in this case could legally award to the 
plaintiff in respect of damages. ; 

DaruinG, J., in the court below, took the view that, while that was right, so far 
as the words of s. 56 ‘‘debt’’ or ‘“‘damage’’ were concerned—that is to say, he felt 
that no action would lie within s. 56 unless the debt were a legal debt and the 
damages were damages which could be legally recovered—nevertheless, he was, I 
think, somewhat reluctantly led to the conclusion that he could hold that the action 
was maintainable by reason of the use of the word ‘‘demand.’’ In other words, he 
seems to have taken the view that an irrecoverable debt or irrecoverable damages 
might within the meaning of s. 56, be converted into a ‘‘demand.’’ When you find 
that the irrecoverable demand, because this we must assume to be the meaning of 
the word, must be nevertheless limited to £100, one does ask oneself why there 
should be any limit in money at all in respect of the thing that is irrecoverable, and 
when one asks oneself that question, I think one sees that the demand equally with 
the debt, and equally with the damage, must be a legal one, of which the court can 
take cognisance. Accordingly, it does seem to me that none of the reasons so far 
given by the Divisional Court is such as to show that s. 56 gives any jurisdiction. 

I take the other case which was put by Avory, J., in the court below, when he 
figured to himself an action brought against a highway authority for non-repair of 
a highway, in respect of which damages are not recoverable, but which he seemed 
to think might nevertheless be within the cognisance of the county court. 
Avory, J., did not say in express terms that, in such an action, where damages 
were not recoverable, it would be permissible for the county court to make a 
declaration and grant an injunction. If he had thought of that point I think he 
would have hesitated to say that it would have been permissible for the county 
court to award such an injunction or to make such a declaration, because I think 
that, having regard to the express terms of s. 56 of the County Courts Act, 1888, 
and also to s. 89 of the Judicature Act, 1873, which enables a county court to give 
all relief and all proper relief in respect of actions within its cognisance, it must 
follow that there can be no declaration made by the county court, nor can there be 
any injunction granted by the county court, except in a personal action in respect 
of which it has originally jurisdiction. 

If one arrives at the conclusion that the personal action which has been framed 
in the way I have described, and, for the reasons that I have given is not on its 
true construction within s. 56, then it appears to me to follow that there can be no 
incidental relief in an action which is itself without the cognisance of the county 
court judge. I think it may very well be that an action would not necessarily in 
the first instance appear on the face of the proceedings to be beyond the cognisance 
of the court, so that some actions would have to stop in limine, and others might 
have to go on to a particular stage until the obstacle, which prevented the further 
proceedings under the terms of the statute, became apparent. But so soon as it is 
made plain to the county court judge that the action is not within s. 56, and that 
he is being asked to deal with a dispute which is beyond his jurisdiction, then it 
becomes at once his duty to stop the proceedings and dismiss the action. For these 


reasons [ am of opinion that the view taken by the Divisional Court was erroneous, 
and that this appeal should be allowed. 


whether, as 


Appeal allowed. 


Solicitors : John A. Behn, Liverpool; Arthur Sugden, for R. Barrow-Sicree, 
Liverpool. 


[Reported by E. A. Scrarcutey, Esq., Barrister-at-Law.} 
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JOHN STIRK & SONS, LTD. v. HALIFAX ASSESSMENT 
COMMITTEE AND OTHERS 


[Kive’s Bencu Division (Sankey and Branson, JJ -), November 8, 1921] 


[Reported [1922] 1 K.B. 264; 91 L.J.K.B. 258; 126 L.T. 3838; 
86 J.P. 9; 38 T.L.R. 83; 66 Sol. Jo. 236; 20 L.G.R. 48; 
2 B.R.A. 838] 


Rates—Valuation list—Validity—Need for individual valuation of each heredita- 
ment—Supplemental list made by adding fixed percentage of existing 
valuations. 

For a valuation list to be valid each hereditament inserted therein must 
have been valued individually and the value so arrived at set against the 
appropriate hereditament. 

Where, therefore, overseers made a supplemental valuation list in which 
the valuation of the hereditaments therein was arrived at by increasing by a 
fixed percentage the values appearing in the list in force without any considera- 
tion of the value of any individual hereditament, 

Held: that the list was unfair and unequal, and, consequently, invalid. 


Notes. Since this decision considerable alteration has been made in rating law. 
The present provisions are summarised in Hatsspury’s Laws, 1960 Supplement, 
title Rares anp Ratina. 

Considered: Hunter v. Swindon Assessment Committee, [1922] 2 K.B. 630; 
Shillito v. Hinchcliffe, [1922] All E.R.Rep. 703; Ladies’ Hosiery and Underwear, 
Ltd. v. West Middlesex Assessment Area Assessment Committee, [1932] All 
E.R.Rep. 427; R. v. Cornwall County Valuation Committee, Ex parte Falmouth 
Borough Council, [1937] 2 All E.R. 266. Distinguished: Norwich Rating Authority 
v. Norwich Assessment Committee, [1941] 3 All E.R. 225. Considered: Pratt v. 
North-West Norfolk Assessment Committee, [1945] 2 All E.R. 78. 

As to valuation lists under recent amending statutes, see 32 Hatssury’s Laws 
(3rd Edn.) 99 et seq. For cases see 88 Dicest 579-582. For statutes see Hats- 
bury’s Statutes (2nd Edn.), vol. 20, pp. 1-80, and also vol. 82, p. 670, vol. 38, 
pp. 414, 583, vol. 35, p. 877, vol. 37, p. 900, and vol. 39, p. 1146. 


Case Stated by quarter sessions for the West Riding of Yorkshire on an appeal 
by the ratepayers, Messrs. John Stirk & Sons, Ltd., against a rate made for the 
Halifax Union. 

It was agreed that on Jan. 14, the assessment committee of the Halifax Union 
passed the following resolution : 


‘Resolved that, pursuant to the provisions of the Union Assessment Com- 
mittee Act, 1862, this committee hereby orders and directs that a supple- 
mental valuation list shall be made for each and every parish and township 
in the union, and that such supplemental list shall contain a list of all rateable 
properties in the said parish or township contained in the valuation list in 
force under the following descriptions, viz., mills or factories; workshops; 
warehouses; shops where the tenant does not reside on the premises or where 
so residing are over £52 gross rental; public houses over £52 gross rental; 
cinemas, theatres, music halls and other places of entertainment; and that 
in such supplemental list, the rateable value appearing in the valuation list 
in force shall be increased by £25 per centum over the rateable value of each 
individual assessment of properties of the descriptions aforesaid, and that 
with the addition of such £25 per centum, the rateable value of each individual 
assessment as aforesaid shall be inserted in such supplemental valuation list in 
substitution for the rateable value appearing in the existing valuation list as 
aforesaid. Further, that the gross estimated rental of each of the properties 
of the description aforesaid so inserted in the said supplemental valuation list 
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shall be such a sum as is arrived at by adding to such rateable value a per- 
centage of the same amount as was allowed in respect of the properties of the 
descriptions aforesaid in the existing valuation list.” 


On Feb. 14, 1920, a supplemental valuation list in and for the parish of Halifax 
in the Halifax Union was made by the overseers of the poor for the parish of 
Halifax. This supplemental valuation list was put in evidence before the quarter 
sessions. There was no evidence of any individual valuation of any of the rateable 
hereditaments having been made, but the supplemental list was arrived at by 
adding 25 per cent. to the gross and net values of such hereditaments in the 
previous list as were included in the resolution, together with all hereditaments 
comprised in the following classes, which the overseers dealt with on their own 
initiative: banks, offices, cricket and football clubs, clubs, stables, lodging-houses, 
restaurants, garages, billiard rooms, markets, parcels offices, schools and education 
offices, golf club, technical school, quarry and workshop, bonding warehouse, 
&c. The supplemental valuation list did not include residential property other 
than that attached to business premises. On April 1, 1920, a rate for the relief 
of the poor was made in accordance with the supplemental valuation list, and 
demand therefor was duly made on the appellants. On June 1, 1920, the rate- 
payers gave notice in writing of their objection to the supplemental valuation list, 
on the ground that it was an ‘‘unfair and irregular imposition of 25 per cent. 
advance in assessment.’’ The ratepayers having failed to obtain relief from the 
assessment committee, on Sept. 20, 1920, gave notice of appeal to quarter sessions 
on the grounds (inter alia) were: that the said list was unfair, unequal, incorrect 
and not made by a duly appointed person. The court of quarter sessions found as a 
fact that no individual valuation had been made of any of the hereditaments 
concerned for the purpose of the list, and that the effect of the increase of the 
value of the premises in accordance with the resolution was to make the list unfair 
and unequal. Accordingly, quarter sessions held that the supplemental valuation 
list and the rate made thereon were bad in law, and that the ratepayers were 
entitled to the relief claimed, and accordingly allowed the appeal. 


Talbot, K.C. (J. A. Greene with him), for the assessment committee. 
Waugh, K.C. (R. A. Shepherd with him), for the ratepayers. 


SANKEY, J.—The question for the opinion of this court is whether the court 
of quarter sessions were right in coming to the determination to which they came. 

Counsel for the assessment committee says that we should first of all consider 
the two points upon which the ratepayers grounded their objections and were 
successful. They never took the point, he says, that their particular assessment 
was excessive. The only points that they took were (i) that the assessment was 
improperly made, and (ii) that other assessments, that is to say, the assessments 
of the residential properties, had not been raised. He says, with regard to (ii), that 
the residential assessments had not been raised and that no notice of objection 
had been given by the ratepayers to any of the occupiers of those residential 
properties, and he refers to s. 6 of the Poor Rate Act, 1801, and to ss. 18 and 19 
of the Union Assessment Committee Act, 1862 [repealed by Local Government 
Act, 1948]. I desire to point out, not because it is conclusive of the case, but 
because it shows the inconvenience of this practice, how difficult it would have 
been for the ratepayers to have given notice. I do not know, nor, indeed, are we 
told, how many occupiers of residential properties there are in the Halifax union 
but it seems to me that it would be most inconvenient, if not almost impossible, 
for the ratepayers to have given notice to every one of the persons who oooupy 
such residential properties upon the ground that they, too, ought to have had their 
assessments raised. Counsel says that notice might have been given to two or 
three in order to test the matter. That, I think, would have tested the matter 
as far as the two or three are concerned, but it would have made no difference to 
the vast majority of the residential occupiers whose assessment had not been raised 
at all. But I think that the objection to this particular form of procedure pave 
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far deeper than that, and it is necessary, in order to explain the view that we take 
of the case, to go somewhat carefully into the sections which bear upon this matter. 

Before going to those sections it appears to me that it is necessary to make two 
observations—first of all, that there is not the slightest suggestion that the over- 
seers did anything which was wrong and improper in any moral sense, although I 
daresay they did something which was highly convenient, and it appears to me 
that what has occurred here is (i) that they have not made a valuation list within 
the meaning of the Act at all, and (ii) that they have not, as I think they ought to 
have done, made assessments on individuals, but have made assessments on classes. 

With regard to the first of those two points, namely, that they have not made a 
valuation list within the meaning of the Act at all, that depends upon the proper 
construction to the placed upon certain sections of the Union Assessment Com- 
mittee Act, 1862. It is to be observed that the persons who have the primary 


duty to prepare a valuation list are the overseers, and by s. 14 of that Act it is 
enacted : 


“Subject to any order as hereinafter referred to which may be made by the 
[assessment committee] the overseers of each parish in the union shall within 
three calendar months after the appointment of such committee make a list 
of all the rateable hereditaments in such parish with the annual valuation 
thereof respectively.”’ 


That looks to me as if, at any rate in the original list, the overseers have to 
consider each of the individual hereditaments and set it out with its annual value. 
[As stated above the Act of 1862 has been repealed. For the present law with 
regard to the preparation of valuation lists and the procedure thereon, see Hats- 
Bury’s Laws, 1960 Supplement, Rates and Rating, para. 909 et seq. By s. 1 (2) 
of the Rating and Valuation (Miscellaneous Provisions) Act, 1955, the list is to be 
prepared by the valuation officer, and, by s. 21 of the Rating and Valuation Act, 
1925, there is to be inserted in it ‘‘such particulars with respect to every heredita- 
ment in the rating area and the value thereof as may be prescribed.’’] Sections 18 
and 19 show the method by which objections can be made to the valuation list, and 
it is only necessary to refer to s. 18 for the purposes of my judgment : 


‘““Any overseer or overseers of any parish in any union who shall have 
reason to think that such parish is aggrieved by the valuation list of any 
parish within such union, or any person who may feel himself aggrieved by 
any valuation list on the ground of unfairness or incorrectness in the valuation 
of any hereditaments included therein; or on the ground of the omission of 
any rateable hereditament from such list, may at any time [after a certain 
time] give to the committee and to the overseers a notice in writing of his 
objection.”’ 


[See now Local Government Act, 1948, s. 40.] Section 19 governs the procedure 
of the committee when it meets to hear objections. So far I have only dealt with 
the original valuation list, s. 14, and I again repeat that it seems to me the duty 
of the overseers is to make a list of all the rateable hereditaments in each parish 
with the annual value thereof respectively. It is perfectly true that s. 20 gives 
the committee power to correct any valuation list, and when corrected to approve 
the same. So far we have been dealing with the original valuation; but from time 
to time the valuation list may be altered and s. 25 gives power to the overseers to 
prepare supplemental valuation lists in case of addition to and alterations in the 
rateable property of the parish. Section 26 (probably the most important cat 
in this case) is the section under which the committee in this case have acted. 
It provides that : 

“The committee by their order may from time to time, where they see fit, 
upon the application of any person aggrieved by the valuation list in force in 
any parish, or where they themselves think the same expedient, abe a oe 
valuation of all or any of the rateable hereditaments in such parish and 4 
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new valuation list in substitution for such valuation list as aforesaid, or a A 
supplemental list in substitution for any part thereof, or in addition thereto, 
to be made by the overseers.’’ 


Stopping there for a moment, that gives a power to the committee to direct the 
overseers to make a new or a supplemental valuation, or they may appoint a 
person for the purpose of making it, and then B 


‘the committee may in directing such new valuation and the making of such 
new or supplemental valuation list, give and make all such or the like direc- 
tions and provisions in relation thereto as they are authorised under this Act 
to give and make in relation to the valuations and valuation lists first directed 
and authorised to be made under the Act.”’ 


‘Therefore, s. 26 does not give them any greater power in making the new valuation C 
list than they had in making the original valuation list. Counsel for the ratepayers 
says, first of all, that the committee has no power to pass a resolution of the 
character they did. The answer of counsel for the assessment committee is that 
that does not carry the matter any farther, because, even if they have not power 
under s. 26 to pass a resolution of the character they did, they have power under 
s. 20 to correct the valuation list, and, when corrected, to approve the same. I D 
think the matter of the resolution goes a good deal farther than that, and that the 
point in this case seems to be whether there was any valuation list made within 
the meaning of the Act? It appears to me that it cannot be said that any list 
within the meaning of the Act was made. The overseers do not purport to have 
made a list of all the rateable hereditaments in the parish with the annual value 
thereof respectively. All they have done is to give effect to a resolution that a E 
fancy figure should be placed opposite to each particular hereditament in the 
valuation list. When I say ‘‘fancy figure’’ I do not use the word ‘‘fancy’’ in an 
offensive sense; I use it in the sense that they have not considered any individual 
hereditaments, but have only considered classes of hereditaments. 

The agreed facts are (i) ‘‘The resolution; (ii) that such resolution was considered 
by the overseers, who then made a supplemental valuation list now in question; F 
(iii) that such supplemental valuation list as put in was arrived at by adding 
25 per cent. to the gross and net in the previous list; and (iv) that there were 
included in such supplemental valuation list the properties specified in the reso- 
lution and those added by the overseers on their own initiative, but it did not 
include residential property other than that attached to business premises.’’ As 
counsel for the ratepayers has pointed out, the effect of putting 25 per cent. both G@ 
on the gross and the net was to apply an arbitrary rule of thumb of the same 
character to every property without considering either the situation of the property, 
the character of the property, or the age of the property. Take, for example, the 
illustration given by counsel of a mill. I do not know what the life of a mill is, but 
assume for the sake of argument that there is a mill twenty-five years old and 
another mill which is quite a modern one. It seems to me that you do not want H 
somebody to go into the witness-box and to give evidence that to put a 25 per cent. 
increase on both those properties is not making a real valuation of them. Take, 
for example, putting it on to the gross. Can it be suggested that if you have a 
mill of four years of age and another mill of twenty-five years of age the repairs 
of both will be identical? Counsel says that there was no evidence upon which 
quarter sessions could come to the conclusion they did that the valuation list was [ 
unfair and unequal. I think that this is a case of the matter speaking for itself. 
When one considers the various classes of property upon the hypothesis that they 
must be scattered about here and there in the different wards of the township, 
and when one considers that they must be of different ages, I think that quarter 
sessions had evidence before them upon which they were not only entitled, but 
bound, to come to the conclusion that the effect of the increase in the value of the 


premises in accordance with the resolution was to make the valuation list unfair 
and unequal. 
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I am of opinion, therefore, that there was evidence upon which quarter sessions 
could find that the valuation list was unfair and unequal, and that no individual 
valuation had been made of any of the hereditaments concerned for the purpose 
of the supplemental valuation list, and, there being evidence that there was no 
individual valuation made of any of the hereditaments, I think that quarter sessions 
were entitled to say that this was not a proper supplemental valuation list within 
the meaning of the Act. For both these reasons—first, that there was no supple- 
mental valuation list within the meaning of the Act, and, secondly, that the list 
which purported to be a valuation list was unfair and unequal—in my opinion, 
quarter sessions were justified in coming to the conclusion they did, and the rate- 
payers were entitled to the relief claimed, and this appeal should be dismissed. 


BRANSON, J.—I agree on both the grounds which have been stated by my 
learned brother, and there is very little that I wish to add. It has been urged 
upon us that the assessment committee is left a free and unfettered discretion 
under the statute to make its list according to the best of its ability. I think that 
is true, but the committee has fallen into the error which has been made by other 
people who have a general discretion—instead of exercising its discretion, as it 
should do, in relation to particular hereditaments, it has fettered that discretion by 
applying a general rule, and has sought to apply to a number of hereditaments 
which must be subject to all sorts of varying considerations the one inflexible rule 
that the value is to be deemed to have risen by 25 per cent. That, in my opinion, 
is not the function which either the overseers, in the first instance, or the assess- 
ment committee, in sitting to revise their results, should exercise under the Act. 
The result is that I agree that this document which purports to be a supplemental 
valuation list is not in fact a valuation list. Upon that ground, and also for the 
other reasons, which I need not repeat, I agree that this appeal must be dismissed. 

Appeal dismissed. 


Solicitors: Longbotham d& Sons, Halifax; Jubb, Booth & Helliwell, Halifax. 
[Reported by J. F. Watxer, Esq., Barrister-at-Law. ] 


MAGNHILD (OWNERS) v. McINTYRE BROS. & CO. 


[Court or AppraL (Bankes, Warrington and Atkin, L.JJ.), February 4, 8, 1921] 
[Reported [1921] 2 K.B. 97; 90 L.J.K.B. 527; 124 L.T. 771; 
37 T.L.R. 413; 15 Asp.M.L.C. 230; 26 Com. Cas. 185] 


H ‘Shipping—Charterparty—Hire—Cesser of hire clause—Construction—Ejusdem 


generis rule—Hire to cease ‘‘in event of loss of time from deficiency of men 

or owners’ stores, breakdown of machinery, or damage to hull, or other 

accident’’—Detention through ‘‘grounding or otherwise.”’ 

By a clause in a time charterparty: ‘‘In the event of loss of time from 
deficiency of men or owners’ stores, breakdown of machinery, or damage to 
hull or other accident preventing the working of the steamer and lasting more 
than twenty-four consecutive hours, the hire shall cease from the commence- 
ment of such loss of time until [the ship] be again in an efficient state to 
resume her service; but should the steamer be driven into port, or to 
anchorage by stress of weather, or from any accident to the cargo, or in the 
event of the steamer trading to shallow harbours, rivers, or ports where there 
are bars causing detention to the steamer through grounding or otherwise, 
time so lost and expenses incurred (other than repairs) shall be for charterers 


account.”’ 
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Held: (i) the ejusdem generis rule was not applicable to the words ‘‘or other 
accident’’ in the first part of the clause, and, therefore, those words, which 
were of large import, included any accident to the vessel preventing hee from 
working for more than twenty-four consecutive hours; (ii) the words where 
there are bars’’ in the latter part of the clause, which qualified the earlier 
part, described ‘‘ports’’ only and not also “‘shallow harbours”’ or “rivers, and, 
therefore, that part of the clause applied to the grounding of the ship when 
trading to a river which had no bar. 

Per Banxes, L.J.: The ejusdem generis rule should be strictly applied to 
the words ‘‘or otherwise’’ following ‘‘grounding.”’ 

Judgment of McCarpre, J., [1920] 3 K.B. 821, reversed. 


Notes. Applied: Ambatielos v. Anton Jurgens Margarine Works (1922), 38 
T.L.R. 294. Referred to: Royal Greek Government v. Minister of Transport 
(1949), 66 (pt. 1) T.L.R. 504; Chandris v. Isbrandtsen-Moller Co., Ine., [1950] 
1 All E.R. 768. 

As to the ejusdem generis rule, see 11 Haussury’s Laws (8rd Edn.) 430, 431; 
30 Hauspury’s Laws (2nd Edn.) 367; ibid., vol. 31, pp. 495, 496. For cases see 
17 Dicest (Repl.) 282-285, 41 Diaxstr 306-808, 42 Diarst 672, 673. 


Appeal by shipowners from an order of McCarpig, J., upon an award stated 
in the form of a Special Case. 

The charterparty was dated Aug. 7, 1916, and contained, inter alia, the following 
clauses : 


‘1. The said owners agree to let, and the said charterers agree to hire the 
said steamer for the term of six calendar months fifteen days more or less 
from the time .. . the said steamer is delivered and placed at the disposal 
of the charterers ready to load . . . to be employed in lawful trades . . 
between good and safe ports or places within the following limits—United 
Kingdom, Continent, Calais-Sicily limits—where she can always safely lie 
afloat or safe aground as charterers or their agents shall direct. 

‘12. In the event of loss of time from deficiency of men or owners’ stores, 
breakdown of machinery, or damage to hull or other accident preventing the 
working of the steamer and lasting more than twenty-four consecutive hours, 
the hire shall cease from the commencement of such loss of time until she be 
again in an efficient state to resume her service; but should the steamer be 
driven into port, or to anchorage by stress of weather, or from any accident to 
the cargo, or in the event of the steamer trading to shallow harbours, rivers, 
or ports where there are bars causing detention to the steamer through ground- 
ing or otherwise, time so lost and expenses incurred (other than repairs) shall 
be for charterers’ account.”’ 


The steamer loaded at Sunderland and was fixed by the charterers to discharge 
at La Rochelle, La Pallice, Rochefort, or Tournay Charante in France. By the 
instructions of the French government the steamer was ordered to proceed to the 
Ile d’Aix for orders. She was then ordered by the French government to discharge 
at Marans, which was situated up a river. She arrived at Marans Roads at 6 p.m. 
on Oct. 16, 1916, and she got aground on soft clay while proceeding up the river 
at a little bend between two buoys. She remained so aground till 1 p.m. on 
Oct. 24, 1916. She then got off. She was damaged by the occurrence. Repairs 
commenced on or about Nov. 8 and they occupied a substantial time. Marans 
was a safe port within the meaning of the charterparty. There was no bar in the 
harbour, tiver, or port which caused detention through grounding or otherwise. 
The arbitrator awarded that hire ceased, (a) as from 6 p.m. on Oct. 16, 1916, till 
1 p-m. on Oct. 24, 1916, while the steamer was aground as aforesaid, and (b) during 
the time occupied while the damage to the steamer, consequent upon such ground- 
ing, was being repaired; and he awarded that the owners should pay ‘to the 
charterers as return of hire a certain sum. The question for the opinion of the 
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court was whether the umpire was right in his award. McCarpi, J., held (aftirm- 
ing the award) that the ejusdem generis rule was not applicable to the words ‘‘or 
other accident’ in the first part of cl. 12, and that those words included any 
accident to the steamer which prevented her from working for more than twenty- 
four consecutive hours. The owners appealed. 


Leck, K.C., and W. A. Jowitt for the shipowners. 
Stuart Bevan, K.C., and Claughton Scott for the charterers. 

Cur. adv. vult. 
Feb. 8. The following judgments were read. 


BANKES, L.J.—This is an appeal from the judgment of McCarpm, J., who 
affirmed the view of the umpire in an arbitration as to the proper construction 
of a clause in a time charter. The question in dispute between the parties is 
whether, during the time when the vessel was aground and in dock undergoing 
repairs occasioned by the grounding, hire ceased under the terms of the charter, 
or whether the charterers still remained liable to pay hire. 

The question depends upon the proper construction of cl. 12 of the charterparty, 
which is in the nature of an exception clause, and deals with cesser of hire. The 
first part deals with the circumstances in which, if there is loss of time, the hire 
shall cease; and the second part, which to some extent is an exception upon the 
exception, enumerates circumstances in which time lost shall be for charterers’ 
account. The first part of the clause is in these terms: 





“In the event of loss of time from deficiency of men or owners’ stores, 
breakdown of machinery, or damage to hull or other accident preventing the 
working of the steamer and lasting more than twenty-four consecutive hours, 
the hire shall cease from the commencement of such loss of time until she be 
again in an efficient state to resume her service.’’ 


Three matters are there specifically mentioned which may occasion loss of time: 
Deficiency of men or owners’ stores, breakdown of machinery, damage to hull; 
and then there is added ‘‘or other accident.’’ The judgment of McCarpim, J., is 
entirely devoted to a consideration of the question whether the ejusdem generis 
rule applies to that language, and whether the particular accident which befell 
this vessel, the grounding in the river, was an “‘other accident’’ within the mean- 
ing of the first part of this clause. He held that the ejusdem generis rule did not 
apply, and for that reason he considered that the loss of time fell upon the ship- 
owners. He gave his reasons at length and referred to a number of cases, and at 
the end of his judgment he gives this as one of the reasons for so holding: *“The 
latter part of cl. 12, I also think, seems to assume a wide meaning of the first part.” 
To my mind, it is clear that the ejusdem generis rule cannot be applied, partly 
because of the language of the first part of the clause, and partly also for the 
above-mentioned reason given by McCarpiz, J. 

The learned judge does not refer to what seems to me to be the material part of 
this clause, the proper construction of which has caused me personally great diffi- 
culty. It certainly is not very happily worded; and does not clearly express what 
was the intention of the parties. The second part of the clause is an enumeration 
of the circumstances under which a loss of time is to be for charterers’ account. 


It runs : 
“but should the steamer be driven into port, or to anchorage by stress of 
weather, or from any accident to the cargo, or in the event of the steamer 
trading to shallow harbours, rivers, or ports where there are bars causing 
detention to the steamer through grounding or otherwise, tims so lost and 
expenses incurred (other than repairs) shall be for charterers’ account. 
anguage that it is to some extent, but only to some extent, 
it includes some matters which do not come 
It is, therefore, not only an exception upon 
as to which presumably 


It is plain from that | 
an exception upon exception, because 


within the first part of the clause. 
an exception, but it is an express enumeration of events, 
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it was thought that some question might rise unless it was made plain that they 
were all for charterers’ account. The circumstances are very diverse in character. 
“Should the steamer be driven into port, or to anchorage by’’ certain events, then 
“time so lost and expenses incurred (other than repairs) shall be for charterers’ 
account.’’ Those events are stress of weather or any accident to the cargo. 
Then follow the words which cause so much difficulty. There are two possible 
constructions of those words. One is to read them as meaning that if the vessel 
trades to shallow harbours, rivers, or ports in any of which places there are bars 
causing detention to the steamer through grounding or otherwise, then time so 
lost and expenses incurred shall be for charterers’ account. The other is to read 
them as providing that, in the event of the steamer trading to either of these 
three classes of places, (a) shallow harbours, (b) rivers, or (c) ports where there 
are bars, and the trading there causes detention through grounding or otherwise, 
time so lost and expenses incurred shall be for charterers’ account. One must try 
to give a meaning to all the words used, so as to realise the intention of the 
parties in inserting the clause. Having regard to the language used, it seems to 
me that the meaning of the parties may properly be taken to be that, in the event 
of the detention of the steamer through grounding or other similar accident owing 
to the charterers ordering her to trade to a shallow harbour, or to a river, or to a 
port where there is a bar, time so lost and expenses incurred shall be for charterers’ 
account. I think that is what the parties must have intended by using this 
language, and I think their intention is sufficiently indicated if one gives a mean- 
ing to all the parts of the clause. I infer from the form of the umpire’s finding 
that he read the clause as though, in order to give the owners the benefit of this 
part of the clause, there must have been a grounding upon some bar; and I assume 
that McCarpir, J., took that view also, although he does not mention it in his 
judgment. In my opinion, that view does not give any meaning to the expression 
‘shallow harbours.’’ There was no need to use the word ‘‘shallow’’ in reference 
to ‘‘harbours’’ if what was contemplated was merely a grounding upon a bar. I 
think the meaning of the clause is that which I have already stated. 

It is unnecessary to decide what meaning ought to be attached to those very 
general words ‘‘or otherwise’’ which follow ‘‘grounding.’’ It is sufficient to say 
that my present opinion is that the ejusdem generis rule should be strictly applied 
to those words. We have, however, only to deal with a grounding, and giving 
my best consideration to this clause it appears to me that this grounding in the 
river causing detention to the steamer and occurring when the steamer was trading 
to the river, comes within the second part of cl. 12, and the time so lost and 
expenses incurred (other than repairs) are to be for charterers’ account. For 
these reasons the appeal must be allowed, and the answer to the question in the 
special case must be in accordance with my judgment. 


WARRINGTON, L.J.—I agree. The question turns on the construction of one 
clause in a time charter—namely, ‘‘in the event of loss of time from deficiency 
of men or owners’ stores,’’ which is one thing, ‘‘breakdown of machinery,’’ which 
is a second, ‘‘or damage to hull,’’ which is a third, 


‘or other accident preventing the working of the steamer and lasting more 
than twenty-four consecutive hours, the hire shall cease from the commence- 


ment of such loss of time until she be again in an efficient state to resume 
her service.”’ 


I think the construction of that clause so far is fairly plain, and I agree with the 
extremely elaborate judgment of McCarpie, J., on that point, though I think the 
result might have been obtained in a shorter and more direct way. The words on 
which so much discussion turned are ‘‘or other accident preventing the working 
of the steamer.’’ I think that there is no difficulty in construing those words, 
and that they cover any accident which prevents the working of the steamer. 

So far I agree with the judgment of the learned judge, and had there been 
nothing more in the clause the grounding of the vessel in the river to which she 
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was directed to go would have been, within the meaning of that part of it, an 
“accident preventing the working of the steamer.’’ But that exception from the 
time which is to be paid for by the charterers is qualified by the words which 
follow, which begin in this way, ‘‘but should the steamer.’’ It seems to me that 
the mode in which that clause commences clearly shows that it is intended as a 
‘ananaie of the wide provision contained in the previous words. The clause 
reads 
‘but should the steamer be driven into port, or to anchorage by stress of 
weather, or from any accident to the cargo, or in the event of the steamer 
trading to shallow harbours, rivers, or ports where there are bars causing 
detention to the steamer through grounding or otherwise, time so lost and 
expenses incurred (other than repairs) shall be for charterers’ account.”’ 


The events there referred to as causing detention are, first, the steamer being 
driven into port or to anchorage by stress of weather or from any accident to the 
cargo. With those we are not concerned. We are only concerned with the second 
class of events referred to—namely, ‘‘or in the event of the steamer trading to 
shallow harbours, rivers, or ports where there are bars’’ causing detention through 
grounding. We are not concerned with anything but the detention caused by 
grounding. 

The first thing to be determined is: What is the meaning of the words ‘‘trading 
to shallow harbours, rivers, or ports where there are bars.’’ The umpire has 
clearly taken the view that the words ‘‘where there are bars’’ qualify ‘‘shallow 
harbours, rivers, or ports’’—that is, all three of the places mentioned; and it was 
so contended before us on the part of the charterers. In my opinion, that is not 
the grammatical construction of this part of the clause. I think the place of the 
word ‘‘or’’ indicates that there are three categories of places all put under the 
same conditions, and those are ‘‘shallow harbours,’’ ‘‘rivers,’’ and ‘‘ports where 
there are bars.’’ All those places are treated by the parties as places where 
detention may be caused to a ship trading thereto. In shallow harbours the 
detention may be caused by the ship getting aground in the harbour; in rivers by 
the ship having to go in a shallow channel, or in a narrow channel round what the 
umpire has described as ‘‘a little bend’’ in the river; in ports where there are bars 
the detention may be caused by the ship going aground on the bar, or, possibly 
having to wait until there is sufficient water for her to cross the bar. I think, 
therefore, that the word ‘‘rivers’’ is not qualified by the subsequent expression 
‘‘where there are bars.”’ 

That being so, we have still to consider what it is that is described as ‘‘causing 
detention,’’ and I agree with Bankes, L.J., that what is there referred to as 
‘causing detention to the steamer through grounding”’ is the fact of her trading to 
one or other of the three categories of places described. If she is ordered to trade 
to a river, and the result of her being so ordered is that detention is caused through 
grounding, then the charterers are to be the parties who are to suffer by the 
detention so caused. For these reasons I think that the appeal ought to be 


allowed. 


ATKIN, L.J.—J agree, though I have had great difficulty in putting a reason- 
able construction upon this clause, which seems to me so framed as to give rise 
to very serious difficulty in the way of construction. As to the first part, on 
which McCarpir, J., concentrated his judgment, I do not find it necessary to say 
anything. I think it is sufficient to assume that the words “other accidents’’ are 
words of large import and need not necessarily be construed with reference to the 
proceeding words upon the ejusdem generis doctrine, as to which I find it quite 
unnecessary to speak with any kind of disrespect. 

To my mind the real difficulty arises out of the second part of the clause, and 
it is unfortunate that we have not been assisted in that difficulty by the opinion 
of the learned judge. The words of the second part are intended to be an exception 
to the first part of the clause, but only in part, because it is plain to my mind that 
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they go beyond the scope of a mere exception, and, for extra caution no doubt, 
provide that in certain events detention shall be for charterers account, even 
though there is no previous provision excepting such accidents from being for 
charterers’ account. The second part of the clause begins as follows: ‘*Should 
the steamer be driven into port or to anchorage by stress of weather, or from any 
accident to the cargo.’’ Then the form of language changes—‘‘or in the event of 
the steamer trading . . .’’ the consequence is ‘‘time so lost and expenses incurred 
(other than repairs) shall be for charterers’ account.’’ So far that clause, it seems 
to me, has no reference to grounding. ‘‘Or in the event of the steamer. . .”’ 
How is the event defined in that part of the clause? It has been read by the 
umpire and McCarpie, J., presumably as being this, that if a steamer trades to 
shallow harbours where there are bars causing detention to the steamer, or to 
rivers where there are bars causing detention to the steamer, or to ports where there 
are bars causing detention to the steamer, then time so lost shall be for charterers’ 
account. That does not seem to me to be a reasonable construction, because a 
reference to a shallow harbour having a bar is something which would never have 
occurred to anyone to provide against specially, and I find it very difficult to 
picture what could be meant by such a combination as that even by persons who 
are well versed in nautical matters. There certainly is nothing before us to show 
that there was some special class of shallow harbour with a bar which the parties 
would have been likely to guard against. On the contrary, I think that what the 
parties are guarding against is not the bar of a shallow harbour, but the shallowness 
of the harbour, and, if that is so, then the qualifying words, ‘‘where there are bars,”’ 
must be read, not as applying to shallow harbours or to rivers—though in many 
cases a river has a bar—but as applying only to ports. Therefore the clause would 
read grammatically in this way: ‘‘In the event of the steamer trading to shallow 
harbours causing detention to the steamer through grounding or otherwise, or in 
the event of the steamer trading to rivers causing detention to the steamer through 
grounding or otherwise, or in the event of the steamer trading to ports where there 
are bars causing detention to the steamer through grounding or otherwise.’’ In all 
those cases there is a common differentia in respect of each of the subjects 
enumerated, namely, an increased peril of grounding either by reason of the 
shallowness of the harbour, or by reason of the well-known attribute of tidal rivers 
where there is at any rate a narrow channel, or by reason of the fact that there is 
a bar; and it appears to me that the object of the clause must have been to protect 
the owners from the extra risk involved by the ship being ordered to such places 
as are mentioned. Where there is that extra risk I think it is meant that the 
charterers should take it. 

I am confirmed in this view by reference to cl. 16, which again is not a well- 
constructed clause, because it begins by excluding certain ports : 


‘““The steamer shall not be ordered to any port where fever or pestilence is 
prevalent or any ports blockaded or where hostilities are being carried on 
or any icebound port or any ports where lights or lightships are or are about 
to be withdrawn by reason of ice or war, or where there is risk that in the 
ordinary course of things the steamer will not be able on account of ice to 
enter the port or to get out after having completed loading or discharging, 
nor shall steamer be obliged to force ice. . . . Should the steamer be detained 
by any of the above causes such detention shall be for charterers’ account.”’ 


That is a provision that might very well have been brought into the clause which 
is an exception to the cesser of hire clause, but it is put into cl. 16 and it makes it 
plain that, in the case of those ports where there is an extra risk to the ship, in the 
first place the ship is not to go there at all, but, if the ship does go there, the 
detention is to be for the charterers’ account. 

In my view, therefore, the latter part of cl. 12 means that in the event of the 
steamer trading to shallow harbours time lost and expenses incurred by reason of 
such trading to a shallow harbour causing detention to the steamer through ground. 
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ing or otherwise shall be for charterers’ account, and so as to rivers, and so as to 
ports where there are bars. That construction gives full effect to the clause and 
to every word in it; it does not strain the grammatical meaning; and it avoids a 
meaning which it appears to me the words are incapable of bearing, namely 
making “‘where there are bars’ apply to shallow harbours. On these ‘grounds it 
seems to me that in this case the award was wrong. 

Appeal allowed. 


Solicitors: Botterell d Roche; William A. Crump & Son. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 





GASKILL v. GASKILL 


|Propate, Divorce anp ApmrraLty Division (Viscount Birkenhead, L.C., sitting 
as a judge of the Division), April 22, July 19, 29, 1921] 


[Reported [1921] P. 425; 90 L.J.P. 339; 126 L.T. 115; 
87 T.L.R. 977; 88 T.L.R. 1] 


Divorce—Adultery—Evidence—Birth of child—Standard of evidence required to 
prove illegitimacy—Birth 331 days after intercourse. 

On Oct. 4, 1918, the husband had sexual intercourse with his wife, and on 
the same day he rejoined his regiment, going abroad a few days later. On 
Sept. 1, 1919, his wife gave birth to a child. The husband returned to this 
country in December, 1919. The period between Oct. 4, 1918, and Sept. 1, 
1919, was one of 331 days. On a petition by the husband for divorce on the 
ground of the wife’s adultery he adduced no evidence of improper conduct by 
the wife, but relied solely on the circumstances of the birth of the child. 

Held: in considering the evidence the same principle must be applied as in 
a legitimacy suit, and so evidence sufficiently strong to exclude all doubt was 
needed to rebut the presumption of legitimacy in the case of a child born in 
lawful wedlock; prolongation of the period of gestation to 331 days from coition 
was not impossible; and, therefore, in the absence of any other evidence, 
adultery by the wife could not be inferred from the fact that the husband’s 
paternity of the child involved such a period of gestation. 


Notes. Considered: Wood v. Wood, [1947] 2 All E.R. 95; Morris v. Morris, 
Morris and Manning, [1947] 2 All E.R. 377; Preston-Jones v. Preston-Jones (1949), 
65 T.L.R. 620. Referred to: Sloggett v. Sloggett, [1928] All E.R.Rep. 164; M. v. 
M. and Official Solicitor, [1949] L.J.R. 378; Elliott v. Elliott, [1956] 1 All E.R. 
122. 

As to proof of adultery, see 12 Hatspury’s Laws (8rd Edn.) 235 et seq.; and for 
cases see 27 Dicrst (Repl.) 312 et seq. 

Cases referred to: 

(1) The Gardner Peerage (1824), Le Marchant’s Report 169; 22 Digest (Repl.) 
505, 5590. 

(2) Bosvile vy. A.-G. (1887), 12 P.D. 177; 56 L.J.P. 97; 57 L.T. 88; 86 W.R. 79; 
8 T.L.R. 726, D.C.; 3 Digest 358, 3. 

(3) Burnaby v. Baillie (1889), 42 Ch.D. 282; 58 L.J.Ch. 842; 61 L.T. 634; 38 
W.R. 125; 5 T.L.R. 556; 3 Digest 366, 70. 

(4) Bowden v. Bowden (1917), 62 Sol. Jo. 105; 27 Digest (Repl.) 821, 2671. 

(5) Morris v. Davies (1837), 5 Cl. & Fin. 163; 1 Jur. 911; 7 E.R. 3865, H.L.; 
3 Digest 359, 12. 
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) 7 Peerage Case (1811), 1 Sm. & St. 153; 57 E.R. 62; 8 Digest 358, 2. 
2 pete Head (1823), Paes R. 138; 1 Sim. & St. 150; 87 E.R. 1049, L.C.; 

3 Digest 359, 11. 

Petition by the husband, Leonard Henry John Gaskill, for dissolution of his 
marriage with the respondent, Kathleen Ethel Gaskill, on the ground of her 
adultery with a man unknown. The respondent denied the alleged adultery. 

The facts appear in the judgment. 


T. J. O'Connor appearing for the husband. 
H. W. Barnard and J. A. C. Skinner for the wife. 
The Attorney-General (Sir Gordon Hewart, K.C.) and D. Cotes-Preedy for the 


King’s Proctor. 
Cur. adv. vult. 


July 29. VISCOUNT BIRKENHEAD, L.C., read the following judgment.—In 
this suit Leonard Henry John Gaskill petitions for a divorce from his wife Kathleen 
Ethel Gaskill, alleging that she has committed adultery with a man unknown, and 
that in consequence of that adultery a male child was born on Sept. 1, 1919. The 
respondent denies the alleged adultery, and asserts that the child is the offspring of 
her husband. 

The facts are unusual and raise a question, which is both curious and difficult. 
In September, 1918, the husband, who was then serving in the Royal Engineers, 
was granted leave of absence from Sept. 29 to Oct. 3, 1918. He spent his leave at 
home, overstayed the period by one day, and returned to duty on Oct. 4, 1918. 
On that day he had sexual intercourse with his wife for the last time. He sailed 
for Salonika on Oct. 12, 1918, and did not return to this country until December, 
1919. On Sept. 1, 1919, his wife gave birth to a child. The child was of more 
than the usual, though not of conspicuous, weight, and its head so far exceeded the 
normal as to make the confinement both lengthy and anxious. There elapsed be- 
tween the date of coition and that of birth 331 days. Nothing is known to the 
husband and nothing has been brought forward by him which reflects upon the 
conduct of the wife. It is true that the wife admitted that soon after her husband's 
departure she stayed away from home for a night in the company of a girl friend. 
She stated at the first hearing that the visit was to her mother-in-law. At the 
adjourned hearing an attempt was made to take advantage of this by calling the 
husband’s father to prove that the wife never stayed at his house (though she visited 
there) after the husband went to Salonika. I decline to draw from this evidence 
any inference unfavourable to the wife. An allegation of adultery is a serious 
allegation, which must be properly proved, and I was struck by the fact that the 
husband was unable to associate his wife with any lover or even with any act of 
indiscretion. No evidence of adultery proper even to be considered has been 
adduced by the husband. The position, therefore, remains exactly as it did at the 
conclusion of the evidence at the original hearing, namely, that the husband 
asks this court to give him a decree upon an inference, which he maintains is 
scientifically irresistible, that it is impossible that so long a period as 331 days 
should intervene between coition and parturition, and, consequently, that he is not 
the father of the child, for whom a spurious paternity must be inferred. Certain 
minor circumstances require consideration. The wife consulted Dr. Munroe on 
May 9, 1919, and from the facts stated by her he came to the conclusion that the 
ae eh — ae as he told me, depended upon her 
ae Rene Bie Sia ts tect rire was in October, 1918. He founded 
Hisletl cic acun ee abu - 2 a which, as is well known, are consulted by 
Sestiahi aso ions. ave, therefore, to consider what inference, if 

me DUE om the fact that the respondent apparently underwent a 

menstrual period either in October or November. ; 
ccna rasa pet rane reached upon the matter must be of general 
os eanaentes wren ens jh Lat an opportunity could be given to produce 
é } sideration. In so doing I did not reflect upon 
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the competence of the medical gentleman, who gave evidence on behalf of the wife. 
The point is of such importance that it was proper that the court should receive the 
most specialised medical advice available. Having regard to the humble position 
in life of the parties I directed the attention of the Attorney-General to this case, 
and thus have had the opportunity of hearing argument on the legal authorities, 
and of hearing the views of medical men with special reputation in such matters. 
The cases that have been decided do not afford much guidance, for, with one 
exception, no case has yet been decided upon the length of pregnancy alone without 
evidence as to conduct and other relevant circumstances. Four cases were cited 
by the Attorney-General. In The Gardner Peerage (1), the last opportunity of 
intercourse was on Jan. 30, 1802, and the child was born on Dec. 8, 1802. The 
report shows that a large body of evidence, both medical and lay, was called upon 
the point of the possible duration of pregnancy, but other evidence was given of 
conduct from which adultery could be inferred at a period more consonant with the 
normal expectation of the period of gestation. It is clear from the opinion ex- 
pressed by the Lords of the committee (which were extremely short and without 
detailed reasons) that the committee, in finding that the child in question was 
illegitimate, acted not only on the medical and expert evidence, but also on the 
evidence of the woman's conduct, and the adverse conclusion was based expressly 
upon a consideration of the evidence as a whole. In Bosvile v. A.-G. (2) the child 
was born in wedlock 276 or 277 days after the last opportunity of intercourse be- 
tween the husband and wife, and at the time when such opportunity occurred the 
wife's periodical menstruation had begun, a circumstance which made marital 
intercourse on that day improbable. The ordinary period of gestation was taken as 
270 to 275 days, and between the 270th and 275th days before the birth of the child, 
reckoning backwards, the wife had slept with her paramour with whom she had 
eloped at a time when the menstruation was continuing. The conduct of the wife 
tended to show that the child was not the child of her husband, as the arrangements 
she made for the attendance of the monthly nurse were based on a calculation which 
made the commencement of gestation subsequent to the day on which she left her 
husband’s house. Moreover, in letters to her husband imploring forgiveness, she 
not only refrained from suggesting that the child, with which she was pregnant, 
was his, but did not even mention the fact of her pregnancy. The jury found that 
the child was illegitimate, and the court refused to set the verdict on one side. It 
will be observed that in Bosvile’s Case (2) the lapse of time was not sufficient of 
itself to negative the possibility of the husband being the father of the child, and 
the issue was whether there was such evidence as would justify the jury in con- 
cluding that the child was not begotten by the husband. Burnaby v. Baillie (3) 
was a case in which the facts were similar to, but somewhat stronger than, those in 
Bosvile’s Case (2), and Norru, J., after considering not merely the medical evidence 
but also evidence that no sexual intercourse had taken place between the husband 
and wife within a period to which, on the medical evidence, the birth of the child 
could be referred, and evidence that the relations between the wife and another 
man during the period to which the birth could refer had been adulterous, decided 
against legitimacy. ve 
These three cases all turned on the question whether the evidence of the wife's 
conduct was such that the court was justified in holding that the presumption of 
legitimacy had been rebutted. The length of the particular pregnancy was not the 
sole material factor; it was only one of a number of relevant considerations all 
tending to disprove legitimacy. In Bowden v. Bowden (4) there was no evidence 
of adultery apart from the length of pregnancy. The last occasion ag which the 
husband and wife slept together was on the night of Dec. 19, 1915. The next day 
the husband left for Egypt on active service, and there was evidence that the wife 
underwent menstruation after his departure. A child was born on Oct. 22, 1916, 
being 307 days after the husband left England. The medical evidence was to the 
effect that the average duration was 275 days, and the normal duration from 273 to 
280 days, but evidence was also given of instances where pregnancy had lasted for 
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Upon this evidence Horriwwer, J., came to the conclusion 
that the child was legitimate, and consequently that adultery had not been proved. 

Three experts were called before me in the present case, and I am satisfied that 
I have in evidence all available information in the present state of scientific know- 
ledge upon the issue which I have to decide. Professor Henry Briggs, who is 
professor of obstetrics and gynecology of the University of Liverpool, president of 
the Obstetrical and Gynecological Section of the Royal Society of Medicine, and a 
member of the Central Midwives Board, stated that he had known one instance of 
gestation prolonged to 806 days from the last cessation of menstruation, but had 
not personally met with an instance of prolonged gestation dating from a single 
congress. In his opinion, foetal oversize has not been proved to be a constant 
feature of prolonged gestation, and he, therefore, did not regard the physical 
characteristics at birth of the child in question as of supreme importance. In his 
view, though prolongation of the gestation to 331 days is improbable, it is not im- 
possible. It is not within the range of present scientific knowledge to allege such 
impossibility. His reasons are as follows. The actual date of conception, that is, 
the date of fusion of the cells, cannot be ascertained by any available means at 
present known to science. In obstetrical practice the commencement of pregnancy 
is usually reckoned with reference to the menstruation date, but sometimes to the 
date of insemination. This reckoning is very uncertain. Between the time of 
fruitful coition and the time of conception there is an interval, the length of which 
cannot be determined. It is commonly a part of one menstrual cycle, except in 
cases where pregnancy occurs without menstruation. If one assumes in the present 
case that the ovum was fertilised, after the menstrual period ending Oct. 17, by a 
spermatozoon of the coitus of Oct. 4, then the ordinary full-time gestation of 
280 days would not fully account for the whole period of 331 days. There is, how- 
ever, no means of ascertaining how soon after the cessation of the menstruation on 
Oct. 17 conception actually began, so that the witness is unable to say that the 
pregnancy could not be prolonged to Sept. 1, 1919. If, however, the blood loss 
deposed to as having occurred in November, 1918, was a normally recurring 
menstruation, as to which naturally he did not express an opinion, then in his 
judgment the birth could not be assigned to the coitus of Oct. 4, 1918. 

Dr. John 8. Fairbairn, who has for long been engaged in consulting practice as 
an obstetric physician, and has held very important positions in midwifery and 
diseases of women, was also of opinion that a considerable delay may occur between 
coition and that union of the male and female cells, which marks the commence- 
ment of pregnancy. He cited authorities to show that spermatozoa may be found 
alive in the female genital tract for three weeks after coitus, but the extreme limit 
of time for such survival is still unknown. At the latter end of gestation there are 
other factors which prolong pregnancy, such as the size of the child and of the 
maternal passages, and also the actual labour, which may be prolonged for three or 
four days. Calculations are not usually dated from insemination, because it is only 
rarely that pregnancy can be ascribed to a specific act of coition, and even then 
much depends upon the accuracy of the woman. For this reason it is usual to 
calculate from the cessation of the last menstrual period. There is an almost 
sea aeaniok that the mean duration of pregnancy so calculated is from 275 
ae et : ies coitus the mean duration is from 265 to 275 days. Having 
i ha e fact that the moment of fertilisation cannot be ascertained, and may 
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the 289th day, a period corresponding with the normal calculation, but altogether 
inconsistent with the theory based on the menstrual cycle. Dr. Fairbairn admitted 
the possibility of a long menstrual period affecting the duration of pregnancy, if 
such length means (which cannot be definitely held proved) that in such a case 
there is less frequent ovulation than usual. This possibility must not be lost sight 
of in view of the wife’s evidence that her period was five-weekly. Dr. Fairbairn 
also dealt with the question of menstruation during pregnancy. In his opinion, 
two or even three menstrual discharges are not inconsistent with pregnancy, for the 
changes in the lining of the womb may not be sufficiently complete to check 
menstruation until after the third month. Such later hemorrhage as is not 
uncommonly met with must be ascribed to some other cause. It may, indeed, 
be an attempt at menstruation by the gravid uterus. Apart from the fact that 
hemorrhage does occur after pregnancy and, whether a true menstrual discharge 
or not, is commonly so regarded by the patient, the point is of little importance in 
this case. 

The factors which Dr. Fairbairn regarded as important include the life of the 
placenta. According to him placental functions usually come to an end about the 
ninth month, and in such a case, if the child is not born immediately, it dies in 
utero. Nevertheless, there are cases where the placenta continues to function, 
with the result that the child is more developed at birth than usual. Normally, 
therefore, he would expect the child to be more developed than usual when birth is 
delayed, but here there are relevant factors other than retention in utero, so that 
the size of the child at birth will not in itself give an accurate index of the duration 
of gestation. There would, however, be more advanced ossification, and the re- 
sultant greater firmness and rigidity of the skull and body might cause difficulty in 
labour. On the other hand, there are cases of over-developed children without 
prolonged gestation, which cannot, therefore, be the sole factor in their production. 

The actual number of cases, in which pregnancy calculated from coitus is pro- 
longed for more than four weeks over the normal period, is, in the opinion of this 
witness, so small that a physician with a large hospital practice may never meet 
with one, and no one individual is likely to meet with more than one or two un- 
doubted cases. Recourse, therefore, must be had to reports. In his own practice 
he had not met with many cases of protracted gestation, but where the pregnancy 
was more than two or three weeks longer than the normal period, it was accom- 
panied by special and unusual features in the labour or in the child. The longest 
case he had experienced was 315 days from menstruation. Labour lasted two days, 
but the child was ultimately delivered by the Cesarian operation. It was 22} in. 
long and weighed 11 lb. In that case he accepted his patient’s good faith and 
accuracy. In another case labour was induced after 296 days, and the child was 
23 in. long and of 10% lb. weight. The woman’s two previous confinements had 
been on the first occasion 808 days after menstruation and, on the second, labour 
was induced at 266 days. In both cases the child was beyond the normal length 
and weight. He cited other cases from works by well-known authorities. Sir 
James Simpson reported four cases where the periods after menstruation were 
respectively 336, 332, 319, and 324 days. Dr. Puayrair, in his book on the Screncr 
AND Practice or Mipwirery, mentioned cases where labour began at the calculated 
date, but was arrested and delivery delayed—in one case till 304 days had elapsed 
since menstruation. The great difficulty with regard to reported cases is that the 
liability to error is so great that the strict proof which is essential is rarely forth- 
coming. Dr. Fairbairn, however, accepted a case reported by Thomson in vol. 27 
of the OpsterricaL Socrety’s TRANSACTIONS, in which pregnancy lasted 317 days 
from menstruation and 301 from coitus. He also refers to one case where preg- 
nancy lasted for a year from the last menstrual period. This was recorded by Miller 
in Tue Pracririoner in 1918; but Dr. Fairbairn gave reasons for requiring stricter 
proof than was apparently available, before accepting the case as Sepia a 
placed great reliance on the report of investigations by Von Winckel, printe in : e 
Kurtscue Vorrrace for January, 1901, p. 143. The conclusions that Von Winckel 
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arrived at, after considering some 30,500 cases, were that children of abnormal size 
formed about 3°15 per cent. of the total number of births, and of these 14-5 per cent. 
were over 302 days in utero. Calculating from menstruation, the shortest period 
for such heavy children was 240 days, and the longest 336 days. Von Winckel con- 
cluded with the details of eleven cases of prolonged pregnancy, which he accepted 
as correct. The longest was 836 days from the last menstruation and 315 from 
coitus. The child’s weight was 12% lb. Dr. Fairbairn also cited Dr. Ellerman, of 
Copenhagen, and Professor Allen, of Maryland University, both of whom have 
discussed the relation of protracted gestation to over-development of the child, 
advising that special attention should be given to patients in cases of protracted 
gestation in order to terminate the pregnancy artificially. His considered opinion, 
based on the known scientific data as well as his own experience, is that consider- 
able protraction of gestation may occur extending to 331 or 332 days from coitus; 
but in such a case some effect on the child of so extreme a prolongation would be 
expected, so that he would reject 331 days’ gestation unless there were plainly 
written on the body of the child the signs of very long pregnancy. 

Dr. Thomas Watts Eden, who is also an eminent consultant, gave 305, 300, and 
298 days respectively from the last menstruation, as the longest cases in his own 
experience. The children were all large, about 50 per cent. above the normal 
weight of 7 lb. In his opinion, the methods of calculation adopted are necessarily 
inexact. To reckon from coitus is possible only in a restricted number of cases. 
Even then an error of so much as twenty-one days or even more is possible, for 
coition and conception are never simultaneous. Spermatozoa have, according to 
Duhrssen, an observer of repute, been found alive in the Fallopian tube twenty-one 
days after coition (ZENTRALBLATT FUR GyNAKOLOGIE (1893), p. 593), and consequently 
it follows that conception may be delayed for as much as three weeks after coition. 
To reckon from the last menstruation may itself be to admit error, for conception 
may occur at any time during the inter-menstrual period following, and this error 
is indefinitely increased where, as sometimes happens, menstruation ceases from 
some other cause other than pregnancy, and the inter-menstrual period is conse- 
quently extended. These errors tend to antedate conception, and therefore to make 
the duration of pregnancy seem longer than it really is. When allowance is made 
for such errors, there is, in my opinion, still reason to believe that the actual period 
of gestation is variable. Neither is it necessarily the same for all women, nor in 
successive pregnancies of the same woman. Dr. Eden cited statistics of forty cases 
of pregnancy after a single coitus, the shortest being 260 and the longest 294 days. 
This difference is too great, in his opinion, to be accounted for by errors of the kind 
that have just been referred to. Although the great majority of pregnancies 
terminate between the thirty-eighth and the forty-first weeks after menstruation 
Se ee fin a 84), yet it is not very uncommon for gestation to 
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presumed to have taken place between the husband and wife, until that pre- 
sumption is encountered by such evidence as proves to the satisfaction of those 
who are to decide the question that such sexual intercourse did not take place 
at any time when by such intercourse the husband could, according to the laws 
of nature, be the father of such child.” 


He goes on to point out that all that Head v. Head (7) decided was that the court 
must be satisfied that sexual intercourse did not take place 


“not upon a mere balance of probabilities, but upon evidence which must be 
such as to exclude all doubt (that is, of course, all reasonable doubt) in the 
minds of the court or jury to whom that question is submitted.” 


On the appeal his decision was affirmed. Lorn Lynpuursr again stated his opinion 
(5 Cl. & Fin. at p. 265) that 


‘that presumption of law is not lightly to be repelled. It is not to be broken 
in upon or shaken by a mere balance of probability; the evidence for the pur- 
pose of repelling it must be strong, distinct, satisfactory, and conclusive.’’ 


I need only mention that Lorp Lynpuurst referred to a sentence of divorce 
pronounced in accordance with the law as it then existed, and the rule he stated 
must be modified to accord with the present state of the law; but no point arises 
here upon that aspect of his judgment. It is true that the observations are made 
in reference to a legitimacy suit, but I cannot conceive that in the present case any 
different principle can apply, otherwise it might happen that the mother would be 
condemned for adultery on evidence which would not disentitle the child to be 
declared to be the legitimate issue of her husband. In this case, the only evidence 
of adultery is the admittedly abnormal length of pregnancy. No other fact or 
circumstance has been adduced, which in the slightest degree casts any reflection 
upon the chastity or modesty of the wife, who has on oath denied the alleged 
adultery. I can only find her guilty if I come to the conclusion that it is im- 
possible, having regard to the present state of medical knowledge and belief, that 
the husband can be the father of the child. The expert evidence renders it manifest 
that there is no such impossibility. In these circumstances I accept the evidence 
of the wife, and find that she has not committed adultery, and accordingly I dismiss 
the petition. 

I add a concluding observation, though I cannot tell whether it will be useful. 
The husband in this case—a most unusual one—conceived a natural anxiety as to 
the integrity of his wife. My decision, and the medical opinion upon which it is 
based, may have reassured him upon this point. The wife, on the other hand, 
ought not to resent the attitude which her husband adopted. Both have been the 
sport of nature. Both are still young. They were happy together until this 
suspicion arose. Now that it is dissipated, they should at least consider whether 
they cannot recapture that which they have lost. 

Solicitors: Waller & Mager; Macmullen, Bradford & Bennett; The King’s 


Proctor. 
[Reported by J. A. C. Sxrnner, Esq., Barrister-at-Law. ] 
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MERTENS v. HOME FREEHOLDS CO., LTD. AND OTHERS 


[Court or APPEAL (Lord Sterndale, M.R., and Warrington and Younger, L.JJ.), 
March 4, 8, 1921] 
[Reported [1921] 2 K.B. 526; 90 L.J.K.B. 707; 125 L.T. 855] 


Contract—Frustration—Event causing impossibility of performance act of party 
setting up frustration—Frustration through refusal of government licence to 
permit work—Refusal result of defendant’s conduct. ; 

Building Contract—Breach—Damages—Measure—Failure to perform work in 
contract time—Completion by building owner at greater cost. 

By a contract dated May 12, 1916, and made between the plaintiffs and one 
L. on behalf of the defendants L. agreed to build for the plaintiff a dwelling- 
house at a specified price, the work to be completed in a specified time. The 
work was begun, but it became apparent to L. that the contract could not be 
fulfilled except at a considerable loss. By an Order made on July 14, 1916, 
by the Minister of Munitions building work was prohibited except under a 
licence granted by the Minister. lL. applied for a licence, but he then delayed 
the work with the intention of securing that the licence should be refused and 
he would have an excuse for not performing the contract. The licence was 
refused, and, as a result, the plaintiff, who, under a clause in the contract, 
on default by L. was entitled to employ other persons to do the work, was 
unable to have the work proceeded with until 1919 when the cost of labour 
and building materials had considerably increased. In an action by the plain- 
tiff against the defendants for damages for breach of contract, 

Held: (i) the defendants were not entitled to take advantage of the frustra- 
tion of the contract by the refusal of the Minister of Munitions to grant the 
licence since L., for whose actions they were responsible, had himself brought 
about that refusal; (ii) the measure of damages was what it cost the plaintiff 
in 1919 to complete the building of the house, less such amount as would have 
been due to the defendants if L. had completed the house at the date agreed 
on in the contract. 


Notes. Referred to: Joseph Constantine Steamship Line, Ltd. v. Imperial 
Smelting Corpn., Lid., The Kingswood, [1941] 2 All E.R. 165. 

As to impossibility of performance and frustration of a contract, see 8 Hatssury’s 
Laws (8rd Edn.) 178 et seq.; and for cases see 12 DiaEst (Repl.) 414 et seq. 


Cases referred to: 

(1) Hirt v. Hahn (1876), 61 Missouri 496. 

(2) Metropolitan Water Board v. Dick, Kerr & Co., [1918] A.C. 119; 87 L.J.K.B. 
870; 117 L.T. 766; 82 J.P. 61; 34 T.L.R. 113; 62 Sol. Jo. 102; 16 L.G.R. 
1, H.L.; 12 Digest (Repl.) 456, 3410. 

(3) Equitable Steam Fishing Co. v. Cochrane, Lloyd's List, May 20, 1919. 

(4) Taylor v. Caldwell (1863), 3 B. & S. 826; 2 New Rep. 198; 32 L.J.Q.B. 164; 
8 L.T. 356; 27 J.P. 710; 11 W.R. 726; 122 E.R. 309; 12 Digest (Repl.) 
418, 3242. 

Appeal from an order of the Divisional Court. 

By his statement of claim the plaintiff alleged that the defendant R. M. Smith 
was at all material times the owner of and/or partner in the defendant company, 
the Home Freeholds Co., Ltd.. and/or a co-adventurer with the defendant 
Lawrence, or, in the alternative, that he held out the defendant Lawrence to the 
plaintiff as his agent, whereby the plaintiff was induced to enter into a contract 
dated May 12, 1916, for the erection of a dwelling-house on a plot of land; that the 
defendants had failed and neglected to finish the house, and had in fack done 
work on the house to the value of £496 and no more; and that by reason thereof 
the plaintiff had suffered loss and damage, and, in order to finish the cai would 
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be compelled to expend thereon a sum of approximately £3,000. By their defence 
the defendants alleged that the defendant Lawrence was discharged from further 
performance of the contract by an Order of the Minister of Munitions of July 14, 
1916, and his refusal on Sept. 30, 1916, to grant a licence to proceed. In February, 
1918, the action came on for trial before Avory, J., sitting with a jury, who found 
that the defendant Lawrence entered into the contract as agent for the defendant 
R. M. Smith. Judgment was entered for the plaintiff, and the question of the 
amount of the damages was referred to one of the official referees. In June, 1918, 
an order for a new trial was made by the Court of Appeal. In February, 1919, the 
action came on for trial before Sankey, J., sitting with a jury, when judgment was 
entered for the plaintiff, and the question of damages was referred to one of the 
official referees. In May, 1920, the official referee reported as follows: 


“With regard to the second point, I find that the contract made by the 
defendant Lawrence with the plaintiff was one which he could not fulfil 
except at great loss, and that, apart from the order of the Minister of Muni- 
tions, Lawrence was desirous of putting an end to the contract. I find, if 
proper dispatch had been used in the building of the house for the plaintiff, 
the roof might have been on by the end of September, 1916, but that the work 
was intentionally delayed by Lawrence in the hope that the work would be 
stopped by a refusal of a licence under the order of the Minister of Munitions 
dated July 14, 1916. I find that the failure to carry out the agreement was 
not caused by the refusal of the licence to proceed, but by the neglect and 
failure of Lawrence to proceed with due diligence in the performance of his 
contract. I find that it would have cost the plaintiff £4,153 to complete the 
house in accordance with the contract, and deducting from that sum the 
contract price of £1,900, together with £495, being the value of the work 
already done, and deducting £825 paid to Lawrence, I estimate the damages 
due to plaintiff at the sum of £2,583, and I award the costs of the trial of 
the issue as to damages to the plaintiff.” 


The defendants appealed to the Divisional Court (RowLarr and McCarpir, JJ.) on 
the question of damages, when it was held that the plaintiff was entitled to the 
difference between a fair price in September, 1916, for the building erected to the 
putting up of the roof and half the joinery which ought to have been done also 
at the price of the day and the amount which he ought to have paid for the same 
work on the terms of the contract. The plaintiff now appealed. 


Colam, K.C., and Neilson, K.C., for the plaintiff. 
J. B. Matthews, K.C., and J. H. Watts for the defendants. 


LORD STERNDALE, M.R.—This is an appeal from the decision of the 


. Divisional Court, which reversed a decision of the official referee. The only 


question raised is as to the amount of damages which the plaintiff is entitled 
to recover from the defendants. 

The matter arises out of a building contract by which a gentleman of the name 
of Charles Lawrence contracted with the plaintiff to build him a dwelling-house for 
£1,900 and to finish it in six months. The contract was made in May, 1916, in 
the middle of the war. Lawrence has been described by the defendants’ counsel 
as a rogue. I do not know if that is a correct description or not. But there is no 
great objection to my applying it, as it was the defendants’ counsel who suggested 
the epithet. The defendant R. M. Smith is a gentleman who has been found - 
be a partner in the transaction, and was, therefore, responsible for Lawrence S 
delinquencies. Lawrence made the contract at a ridiculous price according to the 
findings—very much too low a price—and undertook to finish the house in a 
period the sufficiency of which was extremely doubtful considering the circum- 
stances in which it was made. In fact he did what one has seen constantly done ; 
he gave any terms he could in order to obtain the contract, with the full intention 
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of breaking his contract, and that he did. The work went on more or less satis- 
factorily till August, 1916, but before that date an Order under the Defence of the 
Realm Act was issued by the Ministry of Munitions providing that on and after 
July 20, 1916, no person should carry on any building or construction work, with 
certain exceptions, without the licence of the Minister. But there was the proviso 
that where a first application for a licence under that Order had been made for 
the carrying on of work which had been commenced at the date when such licence 
first became necessary, nothing in the Order should prohibit the carrying on of the 
work until the licence had been refused. I agree with the construction put upon 
that clause by the Divisional Court. I think that it means that if the work was 
begun before July 20, 1916, and then an application for a licence was made, one 
might go on with the work though one did not make application till after July 20, 
1916. Lawrence did make an application, but he never had any intention from 
the time he heard of this Order of carrying on the work properly. He said—and 
I do not think there is much doubt but that he meant it—that the Order was a 
godsend to him to help him to get out of his contract, and he proceeded to do so. 
He did not go on with his work and did not get the house roofed, and the result 
was that the licence was refused. The plaintiff, as the building owner, served 
upon him a notice under a clause in the contract which empowered him after 
thirty days’ default following the receipt of the notice by Lawrence to take the 
house out of his hands and complete it himself. Three days before the expiration 
of the thirty days the licence had been refused as the result of the intentional 
delay of Lawrence in proceeding with the building. There was evidence to show 
that Lawrence knew what would happen if he did not erect the house somewhere 
towards the roofing of it—that he knew that the licence would be refused unless 
he did go on properly, and he did not go on properly with the object of inducing the 
refusal. The plaintiff, as the building owner, got tenders for the completion of 
the work. The tenders were for certain sums—I need not trouble to see*what they 
were—but very much less than they were some considerable time afterwards when 
the work was, in fact, done. In the meantime the work could not go on because 
it was not allowed to go on by the Ministry of Munitions, and the permission to go 
on was not obtained till the beginning of 1919, when, as a great many of us know 
to our cost, the price of building materials and labour had gone up enormously. 
The official referee has given to the plaintiff the amount that it cost him when he 
could do the work in 1919. The defendants say that either the plaintiff was 
entitled to nothing, or, if he was entitled to anything, it was to a measure of 
damages fixed in the year 1916. The Divisional Court have adopted the defendants’ 
contention. I cannot agree with them. 

The first particular in which I differ from them is that I do not think that they 
ever looked at the contract in the right way. They have considered the contract 
as if it was a contract to deliver goods in September, 1916—a contract to deliver a 
roofed house on the ground in September, 1916—and what they have said is that 
all the plaintiff is entitled to is the difference between the price of what the defen- 
oe had, in fact, done through Lawrence and the price of a roofed house in 
September, 1916. That is to say, they are taking it as if it were a sale of goods 
and saying that the difference is between the market price which the plaintiff 
ought to have had and what he has got. In my opinion, that is an entirely wrong 
way of looking at the contract. There is no contract to deliver goods and there 
is no market price of a roofed house. There cannot be such a thing. The learned 
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‘The business of the tribunal which has to assess the damages is to find 
out what is the amount—the value or the price of the contract work which 
should have been carried out by Sept. 80, 1916, because up to that time there 
was no restraint. Having got the price of that work under the contract, it 

L must be remembered that the contract price was, as I understand the evidence, 
much below the actual true value of the labour and material. Therefore, the 
next step is, having ascertained the amount for which the work could be done, 
you have to find out the difference between the contract price of the work 
which had been done up to that date as distinguished from the actual prevail- 
ing value of the work and material apart from the contract altogether, because 

C it would have been the latter amount that the owner would have had upon his 
property if the builder had carried out his part of the bargain.”’ 


I do not think that is the right measure. I think that the right measure is 
properly stated in Hupson on Burpina Contracts (4th Edn.) vol. 1 at p- 491, 
citing from the American case of Hirt v. Hahn (1): 


D “‘B. agreed to erect a house for the plaintiff according to plans by a certain 
date. The defendants were the sureties. After partly completing, B. ceased 
work, and the plaintiff, after giving notice to the sureties, entered and com- 
pleted and sued the sureties. Hetp, that the measure of damages was what 
it cost the plaintiff to complete the house substantially as it was originally 
intended and in a reasonable manner, less any amount that would have been 

E due and payable to B. by the plaintiff had B. completed the house at the time 
agreed by the terms of his contract.”’ 


It is true that that is an American case. Though I cannot put my finger on them 

for the moment, I feel satisfied, however, that there are English cases fixing the 

same measure of damages. At any rate, for the purpose of the present case, it is 

sufficient to say that we all think that that is the proper measure of damages for 
F the breach of a building contract such as this. 

It follows that the plaintiff, as the building owner, must set to work to build 
his house in a reasonable time and in a reasonable manner, and is not entitled to 
delay for several years, and then, when prices have gone up, if they have gone up, 
to charge the defaulting builder with the increased price. I quite agree that a 
man is not entitled to gamble on the chance of getting the work done cheaper, 

G and then, when it is dearer, turn round and charge the defaulter with the enhanced 
price. That is not what the plaintiff did here. The plaintiff did his best to begin 
at once to complete the building of the house. He was not able to do so, and he 
was not able to do so because he was not allowed to do so under the Defence of the 
Realm Regulations. That being so, the question is whether the defaulting builder 
is entitled to say: ‘‘You cannot charge me with an increase of a price caused by a 

H delay which is the result of the interference of a third person, a superior authority, 
which prevented you from doing the work.’’ I offer no opinion as to what the 
result would be if those were all the facts. The Divisional Court have decided 
that both the building owner and the builder would have been entitled to assert 
that this contract was frustrated by the action of the government in preventing the 
work going on for so long, and they say that that is in accordance with the decision 

I of the House of Lords in Metropolitan Water Board v. Dick, Kerr & Co. (2). The 
doctrine of frustration during the war has gone a very long way. There have been 
very great developments of it from the original cases which stated the principle. 
How far the decisions have gone I do not feel in a position to say with certainty. 
But so far as I know, it has never gone to this, that a man is entitled to take 
advantage of circumstances as a frustration of a contract if he has brought those 
circumstances about himself. That seems to have been the ground on which 
Rowtart, J., based his decision in Equitable Steam Fishing Co. v. Cochrane (3). 
As an instance, one can go back to the case—I do not know if it was the beginning 


376 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


of this principle—of Taylor v. Caldwell (4). There the frustration was the destruc- A 


tion of a music-hall, the letting of which was the subject-matter of the contract 
in that case. Ido not think that the cases have ever gone so far as to say that, if 
the defendant had burned down the music-hall himself, he would have been 
entitled to assert that the subject-matter was gone and the contract was frustrated. 
I know of no authority that has gone that length, and I am certainly not prepared 
to go that length myself. In the present case what the official referee has found 


is expressed thus : 

“I find, if proper dispatch had been used in the building of the house for the 
plaintiff, the roof might have been on by the end of September, but that the 
work was intentionally delayed by Lawrence in the hope that the work would 
be stopped by a refusal of a licence under the Order of the Minister of Muni- 
tions dated July 14, 1916. I find that the failure to carry out the agreement 
was not caused by the refusal of the licence to proceed, but by the neglect and 
failure of Lawrence to proceed with due diligence in the performance of his 
contract.” 

Therefore, the official referee has found that Lawrence, knowing that he had a bad 
bargain, having made up his mind to get out of it, and knowing also of the Order 
under the Defence of the Realm Regulations, deliberately delayed in order to get 
the licence refused, and that in that he succeeded. That being so, it seems to me 
no advantage can be allowed to Lawrence because of the intervention of the 
Minister of Munitions, which is what he prayed for and what he got. To turn his 
counsel’s argument the other way, just as the plaintiff cannot gamble on what 
may happen in the future as to price, so Lawrence cannot gamble on what is going 
to be the effect of the refusal to grant a licence which he himself had procured. 
The refusal was his fault. 

I think that in these circumstances the official referee was right in saying that 
the amount which the defendants had to pay was the amount which the plaintiff, 
exercising all diligence, as the plaintiff undoubtedly did, had to pay to get the 
house built, and the effect of the Minister of Munitions’ intervention cannot be 
prayed in aid by Lawrence when he brought it about himself. Therefore, this 
appeal should be allowed and the plaintiff have judgment for the amount found by 
the official referee, with costs both here and below. 


WARRINGTON, L.J.—I am of the same opinion. This is an appeal from a 
decision of the Divisional Court, reversing the decision of the official referee, to 
whom the question of damages had been referred. The only question is as to the 
proper mode of calculating damages payable by the defendants to the plaintiff for 
breach of contract, the contract being a contract by the defendant Lawrence with 
the plaintiff to erect for him a certain house at a certain price. The official referee 
has adopted what I think is the true measure of damages, namely, ‘‘what it cost 
the plaintiff to complete the house substantially as it was originally intended and 
in a reasonable manner, less any amount that would have been due and payable’’ 
to the builder by the building owner—that is to say, in the present case, to the 
defendants by the plaintiff—had the defendant Lawrence ‘‘completed the house 
at the time agreed by the terms of his contract.’’ I have read that from an 
example given in Hupson on BuriprnG Contracrs (4th Edn.) vol. 1 at p. 491, from 
a case decided in America of Hirt v. Hahn (1). It seems to me to express properly 
the true measure of damages, and that statement is exactly applicable to the 
present case, substituting only for ‘‘completion of the house”’ completion of the 
house to the roofing of it—the period adopted by the official referee. The official 
referee has allowed to the plaintiff the cost of doing that work as in the year 1919, 
when he was first able to do it—of course with the necessary additions and allow- 
ances to which either side unquestionably was entitled by virtue of the contract. 
The Divisional Court have reversed that, and have substituted for the measure of 
damages adopted by the official referee what, with all respect, appears to me to be 
an incorrect measure of damages. They have treated this as if it were a contract 


E 


G 


H 


 ... ee ee = a eS ee Se 


H 


GA.) MERTENS v. HOME FREEHOLDS (Co. (Warrineron, L.J.) 377 


for the sale of goods, and they have said that the plaintiff is entitled to the differ- 
ence between the value of the thing he got at the material time—that is to say, 
when the breach was committed—and the value of the thing which he would have 
got if the defendant Lawrence had done his duty. 

Tn my opinion, that is not the true measure of damages in a contract of this 
kind. The correct principle is that laid down by the American case to which I 
have referred. Of course, the plaintiff, being entitled to what it cost him to do 
the work, the defendants are entitled to say: “‘You must proceed with all reasonable 
diligence; you must do the work of building in a diligent manner and in a reason- 
able manner; you must not wait in the hope that the costs of building materials 
will go down, and then, when you find that they have not gone down, but have 
gone up, claim against us the cost of doing the work at that higher price.’’ That 
is undoubtedly right. But then the plaintiff answers thus, and I think, in the 
circumstances of the present case, at all events, the answer is a sufficient one: 
“The delay was not occasioned by any fault of mine. I made every effort that 
was in my power to obtain permission to go on with the work, but I was not able 
to obtain permission because a competent authority said I was not to do it. As 
soon as that prohibition was withdrawn, which was in the year 1919, then I did 
the work.’’ To that the defendants’ counsel said: ‘‘But that is introducing an 
entirely new principle—that the defendants may be responsible for delay occasioned 
by the act of a third body—in this case the Ministry of Munitions.’ Whether in 
an ordinary case that may be a valid answer to the plaintiff's contention I express 
no opinion. It may, or may not, be. But I am perfectly clear that, in the present 
case, the defendants cannot take advantage of the position occasioned by the 
intervention of the Minister of Munitions, because it was that very thing which 
was brought about by the defendant Lawrence’s own act. The defendant Law- 
rence, having made an unprofitable contract, is found by the official referee 
deliberately to have abstained from doing that which would have obtained him 
a licence to proceed—at all events to the roofing of the house—in order that he 
might be relieved from the embarrassment of the contract. Then he seeks to say 
to the plaintiff: ‘‘That being so, although you have not been able to do this work 
except at the higher price at which materials were in 1919, you are to get no more 
than what it would have cost you if you had done it in 1916.’’ In my judgment, 
no such contention can be listened to for a moment. I think that it is quite clear 
that if the defendant Lawrence had proceeded with sufficient diligence even to 
have got up to the first floor the authorities would have allowed him to go on to the 
extent of roofing the house. But he deliberately abstained from even doing that 
much in order that he might obtain the advantage of what he appears to have 
said was a godsend to himself. 

For these reasons it seems to me that the decision of the official referee was 
right, that the Divisional Court were wrong, and that the order proposed by the 
Master of the Rolls is the right order to be made. 


YOUNGER, L.J.—I am of the same opinion. The only question that we have 
to determine is: What is the proper measure of damages to be paid by the defen- 
dants to the plaintiff on account of the failure on the part of the defendant 
Lawrence to use due and proper diligence in completing up to the roof a house 
which he had contracted with the plaintiff to build. That the defendant 
R. M. Smith failed to use such diligence through his agent, the defendant Law- 
rence, for whom he is responsible, was not disputed by the defendants’ counsel. 
Accordingly, the only question that we have to determine is, what is the com- 
pensation to which the plaintiff is entitled by reason of that breach of contract? 

The contract was to build a house for the plaintiff, and to an extent for which 
the defendant R. M. Smith is responsible—because he is not responsible for the 
fact that the whole house has not been built—he has failed to fulfil his contract. 
The plaintiff accordingly is entitled to have that house which the defendant was 
bound partially to build and which has not been built for him, and the damage 
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which he has sustained by reason of the defendant’s breach is naturally and 
properly, as it seems to me, along with the other members of the court, the cost 
to which the plaintiff will be put in reasonably carrying out, by himself and for 
himself, that work which the defendant has failed to do, less only the sum which 
the plaintiff was bound to pay the defendant under the contract for carrying out 
the same work. It is not, I think, disputed that that in principle is the correct 
way of assessing damages. But it is said that there is in the present case a 
special cireumstance which could not have been foreseen by either of the parties 
to this contract at the date when it was entered into, which has, in point of fact, 
occasioned the greatly increased rate to the plaintiff of completing the house up 
to the roof, and for which the defendants cannot be made responsible by reason 
of the fact that that particular difficulty was not and could not have been foreseen. 
The difficulty was that in September, 1916, there was, in fulfilment of a previous 
warning given by the Ministry of Munitions in the month of July, an embargo 
placed upon further proceeding with this work. It has been, as I have said, found 
that, by due diligence on the part of the defendant, the work up to the roof could 
have been completed before the embargo became effective. It has also been found 
by the official referee that the defendant R. M. Smith, through his agent, the 
defendant Lawrence, deliberately abstained from completing the work in the way 
in which he might have done, in order that the work, being left in a state of 
complete, or almost complete, incompletion, the embargo would be made effective 
by the Ministry of Munitions, and the defendant Lawrence would be thereby 
relieved from a contract which was always burthensome, and which was obviously, 
by that time, highly unprofitable. It appears to me that, so soon as that is 
established, it follows that the defendant Lawrence not only did his best, by his 
abstention from doing work that he was bound to do, to bring about this embargo 
on which he now seeks to rely by way of escape from his bargain, but that, when 
he so abstained from work which he was bound to do under his contract, he must 
be taken to have had full notice of the natural and probable consequence to the 
plaintiff in relation to the extra expense or difficulty that he would be put to in 
completing the house for himself occasioned by that very embargo which the 
defendant did his best to make effective. It appears to me, therefore, that if the 
damage suffered by the plaintiff is increased by reason of the embargo, the defen- 
dants should be ordered to pay damages in respect of that increased damage. It 
is not disputed that if, notwithstanding the embargo, the plaintiff had proceeded 
in September, 1916, to complete the house up to the roof, he would have been 
entitled to charge the defendant with the cost of doing so, however much that 
might have been increased by circumstances arising out of the war. Two years 
later it was possible for the plaintiff to do that which, by reason of the embargo, it 
had previously been impossible for him even to commence, namely, to proceed 
to the completion of this house up to the roof. The cost was then greater, by 
reason, not of the embargo, but of the war, than it would have been had there 
been no war. One asks oneself why, if what the plaintiff did was a reasonable 
and proper course to take in providing himself with that house up to the roof 
which the defendant Lawrence had failed to provide for him under his contract, 
that additional cost should not also be borne by the defendants, and I confess 
dit isango there ug Senledad i tie deceee es 
to be made liable to pay to the laintifcangthion a nga pee a on 
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the time when the breach was completed. And it is a mere accident that the 
embargo which existed for that time had any operation in bringing about the 
change in price. Counsel for the defendants, indeed, said that if at the close of 
the embargo the cost of building the house when the plaintiff built it would have 
been less to him than had he proceeded at once on the breach the plaintiff would 
still have been entitled to recover from the defendants the larger sum. I do not 
think so. In my judgment, the plaintiff can only in such a case as this recover 
from the defendants the reasonable cost to which he has been put in providing 
himself with the house with which the defendant Lawrence was by his contract 
bound, and has failed, to provide him. 

It appears to me, therefore, that notwithstanding the delay of two years the 
defendants are liable for the sum that has been found by the official referee to 
be due to the plaintiff, that sum being the cost to the plaintiff of completing his 
house up to the roof in a reasonable manner and at the earliest moment at which 
it was possible for him to do so. I think, therefore, that this appeal must be 
allowed and the order of the official receiver restored. 

Appeal allowed. 


Solicitors: Woodham Smith & Borrodaile; Campbell, Hooper & Todd. 
| Reported by i. A. Scrarcutry, Esa., Barrister-at-Law. | 
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[Reported [1922] 1 K.B. 393; 91 L.J.K.B. 220; 126 L.T. 210; 
38 T.L.R. 239; 66 Sol. Jo. 235; 20 L.G.R. 73] 


Rent Restriction—A pportionment—House not within Rent Acts on Aug. 8, 1914— 

Conversion into flats—Change of identity of house. 

Where a house, which was not within the Rent Restriction Acts, has been 
divided into separate and self-contained flats the test whether the rent [or 
rateable value] of each flat is to be ascertained by apportionment of the rent 
[or rateable value] of the whole of the house or whether it is the rent at which 
the flat is first let [or the rateable value at which it is first assessed] is whether 
the conversion of the house into flats resulted in so substantial an alteration 
of the house as to change its identity. 


Notes. Under the Rent Act, 1957, the permitted rent of dwelling-houses which 
come within the Act is based on rateable value, and the references to standard 
rent in s. 12 (3) of the Increase of Rent &c. (Restrictions) Act, 1920, which pro- 
vides for apportionment, were repealed. 

Considered: Sutton v. Begley, [1923] All E.R.Rep. 388; Stockham v. Easton, 
[1923] All E.R.Rep. 618; Barrett v. Hardy Bros (Alnwick), Ltd., [1925] All 
E.R.Rep. 139. Distinguished: Phillips v. Potter (1925), 94 L.J.K.B. 819. 
Referred to: Darrall v. Whitaker, [1923] All E.R.Rep. 492; Woodhead v. Putman, 
[1923] 1 K.B. 252; Wheeler v. Wirral Estates, Ltd., [1935] 1 K.B. 294; Hemns v. 
Wheeler, [1948] 2 K.B. 61; Mitchell v. Barnes, Mitchell v. Allen, [1949] 2 All E.R. 
719; Capital and Provincial Property, Ltd. v. Rice, [1951] 2 All E.R. 600. 

As to apportionment of rateable value and conversion into flats, see 23 Hats- 
pury’s Laws (3rd Edn.) 724-726, 753-755 ; and for cases see 81 Dicest (Repl.) 666, 


380 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


685-688. For Increase of Rent &c. (Restrictions) Act, 1920, see 13 Hausgury’s 
Srarures (2nd Edn.) 981. 
Cases referred to: 

(1) Phillips v. Barnett, post p. 385; [1922] 1 K.B. 222; 91 L.J.K.B. 198; 126 
L.T. 173; 88 T.L.R. 39; 66 Sol. Jo. 124; 20 L.G.R. 1, C.A.; 31 Digest 
(Repl.) 674, 7695. 

(2) Woodward v. Samuels (1920), 89 L.J.K.B. 689; 122 L.T. 681; 84 J.P. 105, 
D.C.; 31 Digest (Repl.) 673, 7690. 

(3) Hollands v. Cooper (1921), 91 L.J.Ch. 297; 125 L.T. 850; 66 Sol. Jo. (W.R.) 
10, C.A.; 35 Digest 698, 4410. 

(4) Allchurch v. Hendon Union Assessment Committee, [1891] 2 Q.B. 486; 61 
L.J.M.C. 27; 65 LT. 450; 66 J.P. 117; 40 W.R. 86; 7 T.L.R. 634, C.Ac; 
88 Digest 453, 200. 


Appeal from an order of the Divisional Court (LusH and Sankey, JJ.), reversing 
a decision of the judge of the West London (Brompton) County Court. 

The tenant, Mrs. Sinclair, applied to the county court, under s. 12 (8) of the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, for the apportion- 
ment of the rent of No. 21, Upper Addison Gardens, a dwelling-house which had 
been converted into flats. The object of the application was to have the standard 
rent of one of the flats (of which she was the tenant) determined for the purpose 
of the Act of 1920. The Divisional Court held that there should be no apportion- 
ment, and the tenant appealed. 


Alexander Grant, K.C., and Schultess Young for the tenant. 
L. S. Fletcher for the landlord. 

Cur. adv. vult. 
Dec. 16. The following judgments were read. 


BANKES, L.J.—In this appeal from a Divisional Court yet another thorny 
question as to the true construction of the Rest Restriction Acts is raised. 

The landlord was the owner of a house in Upper Addison Gardens, the rent of 
which in August, 1914, was £65 and the rateable value £65 gross and £55 rateable, 
both rent and rateable value being substantially above the limit laid down in 
s. 2 (2) (a) of the Increase of Rent &c. Act, 1915, and, therefore, the house did 
not come within the provisions of that Act. In 1917 the house was converted into 
three flats, each of which was let at a separate rent, as a separate dwelling, and 
was assessed separately. One of the flats was let to the tenant at a yearly rent of 
£50. By a provisional valuation list made in September, 1917, this flat was 
assessed at £33 gross, £27 rateable. In October, 1920, the landlord gave notice 
to the tenant of an increase of rent, and the tenant thereupon applied to the county 
court for an apportionment of rent under gs. 12 (8) of the Act of 1920 in order that 
the standard rent of the flat might be determined. The tenant contended that the 
rent to be apportioned was the rent at which the unaltered and undivided house 
was let on Aug. 3, 1914. The landlord contended that the subsection had no 
application to the facts of the particular case. The county court judge accepted 
the tenant’s contention, but his decision was reversed by the Divisional Court. 

Apart from authority and the difficulty which must always arise in cases like the 
present as to the true inference which should be drawn from the facts, the con- 
struction to be placed upon the language of the statute as applicable to this case 
appears to me to be reasonably clear. A house, or a number of houses, may be so 
shai re it cannot be said of it, or them, that it or they can any longer be 
: led as being the same house or the same houses as before the alteration. 
Sete se vite: os Sable ne where three small and adjoining dwelling- 
ILA eae. g ; is ered, added to and converted into a factory, we held 

; t 84 the outer walls of the three houses to a large extent remained un- 
ach re e a sense, therefore, the three original houses could be identified, 
: a alterations were such as to render it impossible to say that the converted 

uilding had ever been let before its conversion and that the standard rents of the 
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three original houses could not be applied to the converted building, so as to arrive 
at the standard rent of that building. In a similar way I consider that a single 
house may be so altered by being converted into flats as to lose its identity, with 
the result that the standard rent of the original house becomes immaterial when 
considering what are the standard rents of the flats into which the original house 
has been converted. The Act of 1920 clearly recognises not only the possibility, 
but the desirability, of the conversion of single houses into separate flats. Section 
12 (9) of the Act exempts from the operation of the Act any dwelling-house which 
since April 2, 1919, has been, or which at that date was being, bona fide recon- 
structed by way of conversion into two or more separate and self-contained flats 
or tenements. The subsection was presumably introduced into the statute because 
of the decision in Woodward v. Samuels (2), which must have been interpreted as 
, a decision having a wider effect than I consider that it really has. April 2, 1919, 
was the date of the passing of the Rent Restriction Act, 1919. Why that date was 
introduced into the subsection, it is difficult to see. The subsection has no appli- 
cation to the present case as the conversion of the house into flats was made in 
1917, but, in my opinion, the subsection cannot be construed as negativing such 
a reconstruction of a dwelling-house into flats before that date as to render the 
standard rent of the original house inapplicable in considering what the standard 
rents of the flats are. This subsection is important as indicating what is also 
manifested by the immediately preceding subsection—namely, that the policy of 
the legislature underlying the Rent Restriction Acts was to encourage an increase 
in the amount of dwelling accommodation as well as to restrict the rents which 
might be charged for dwelling-houses. In the present case the inference which I 
draw from the facts is that what was done to the house in question in 1917, was 
what the legislature has now termed ‘‘a bona fide reconstruction by way of 
conversion”’ into flats. 

I do not think that this inference is different from that drawn by the county 
court judge. He considered himself bound by the decision of Woodward v. 
Samuels (2). I gather from the report of that case that the court considered that 
the work done in turning the original house into flats was not such as to destroy 
the identity of that house. Sankey, J., speaks of the property in which the flats 
were comprised as the ‘‘undivided house.’’ Upon this view of the facts, I see no 
reason to dissent from the decision in that case, but if it decided that no recon- 
struction of a house into separate flats before April 2, 1919, would permit of the 
flats being treated as dwelling-houses first let after the conversion of the house into 
flats, I do not agree with it. The court, whenever called upon to consider the 
question, must be astute to see that a landlord is not evading the restrictions upon 
increases of rent imposed by the statute, by some mere alteration in the character 
of the lettings, or by small and possibly colourable alterations of the structure or 
by a mere sub-dividing of the tenement. Nothing of the kind has, in my opinion, 
been done in this case, but the landlord has by a bona fide reconstruction of his 
house converted it into several self-contained flats which are capable of being, 
and have ever since they were created been, separately let, separately occupied and 
separately assessed and rated. Upon this view of the facts the application of 
the statute seems clear and no case arises for any apportionment of rent under 
s. 12 (8) of the Act of 1920. Each of the flats into which the house was con- 
verted had become a separate dwelling within the meaning of the statute. Hach 
had its own standard rent, which by virtue of the provisions of the statute was the 
rent at which it was first let. It was unnecessary, therefore, for the purpose of 
determining what the standard rent of any one of the flats was, to apportion the 
rent of the property in which that dwelling-house was comprised. I agree with the 
result at which the Divisional Court arrived, though not with the grounds of their 
decision, and the appeal must be dismissed with costs. 


SCRUTTON, L.J.—Yet another appeal raises a question of constant occurrence 
for which the Rent Restriction Acts make no clear provision. This time the 
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question is as to the effect of the Acts when a house is by structural alterations 
converted into flats. It is the converse of the case we recently decided, Phillips v. 
Barnett (1), in which three houses were by structural alterations converted into 
one factory. We held in that case that the standard rents in 1914 of the three 
houses respectively had nothing to do with the standard rent of the new factory, 
which was the rent at which it was first let after conversion. The facts in the 
present case are that a house whose rent (£65, tenant paying rates) and the rate- 
able value (£65 gross) was not within the then Rent Restriction Act, was con- 
verted into three flats of which the flat in question was then let at £50, landlord 
paying rates, and rated at £33 gross, £27 net. The effect of this was, in my 
view, to create a new dwelling-house within the 1915 Act, first let after its 
creation at £50, which was, therefore, its standard rent. It would not have been 
possible at that time, in my opinion, to apply for apportionment of the rent of 
£65 for the whole house in 1914, for the house as a whole was not within the 
1915 Act, and had, therefore, no limitation on the rent which might be charged 
for it. The flat was not let, or, indeed, in existence, at that date, 1914, and had 
no rent at that date. 

The Act of 1920 extended the limits of its operation to houses in London, rented 
or rated at less than £105, and, therefore, the house as a whole, if unaltered, 
would be within the Act. Each of the three flats into which it had been converted 
certainly was within the Act. Section 1 of the Act of 1920 begins ‘‘where the rent 
of any dwelling-house to which this Act applies has been since the 25th March, 
1920, increased, or is hereafter increased,’’ certain consequences shall follow. 
If the rent of this flat, being a separate dwelling-house, separately rated, had 
continued at £50 after the Act, the sum it was let at before the Act, in my view 
the Act would not prevent £50 being recovered. The rent would not have been 
‘“‘inereased,’’ for I cannot construe the words of s. 1 to mean ‘‘is on the 25th March, 
1920, or after, higher than the standard rent.’’ Indeed, if one could get that 
meaning out of the words, as I have pointed out that the standard rent of the flat 
was £50, the rent at which it was first let at a time when the whole house was not 
within the Acts, the rent after March, 1920, would not be higher than the standard 
rent. Again, in my opinion, apportionment could not be applied for. The stan- 
dard rent of the original house was not applicable to or apportionable between 
the three reconstructed flats which had taken the place of the whole house. 

I note that Asrsury, J., in Hollands v. Cooper (8), has in the matter of mort- 
gage interest taken a somewhat different view of s. 1 of the Act of 1920. There 
are special provisions in the Acts as to mortgage interest which may justify this, 
but it is not necessary for the present case to consider them, or whether the 
learned judge was correct in his view of s. 1. I reserve the right to reconsider 
his decision, if it should come before me. 

The judgment of the Divisional Court seems to have stopped at this point, and 
decided on the first ground I have stated that the landlord was entitled to continue 
receiving the rent which she had been receiving, which was not an increase of 
rent, and for the reasons stated I am of opinion that this was correct. But it 
appears that on Oct. 7, 1920, a notice was given increasing the rent from £50 a 
year to £78 3s. The judgment of the county court judge was given on Mar. 27, 
1921, the case having been before the registrar on Feb. 7, 1921. It does not appear 
when the proceedings were started, nor does the county court judge mention the 
notice to increase rent, though such notice is obviously the reason why the pro- 
ceedings for apportionment were started under s. 12 (9) of the Act of 1920. By 
8. 1 of the Act of 1920, if the rent is increased after Mar. 25, 1920, and the 
amas rent exceeds by more than the amount permissible under the Act 

standard rent, such excess Is irrecoverable by the landlord and can be recovered 
age cists if ae a tenant apparently desired to contend that there 
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A a a en oy is, ted opinion, oes glist The standard rent applicable 

» Sep y rated, was the rent at which it was first let, provided there 
was at the time no legal objection to its first letting. There was in this case no 
such legal objection, and in my view the flat had a standard rent of £50, and 
there was no need to apportion any rent existing in 1914. If the whole house had 
been within the 1915 Act, a different question would have arisen, similar to the 
question raised in Woodward v. Samuels (2) where the house when divided and 
first let in flats was within the 1919 Act. The whole house here was not within 
any Rent Restriction Act at the time it was divided, and the Divisional Court on 
this ground distinguished the present case from Woodward v. Samuels (2), I think, 
correctly. I desire to reserve the question whether Woodward v. Samuels (2) was 
correctly decided, till the question arises before us on facts raising it. We have 
enough trouble in deciding the questions which do arise without looking for 
additional trouble before it arises; and I quite appreciate that difficult questions 
may arise as to the sub-letting of rooms in a house subject to the restrictions Acts, 
even though those rooms separately occupied may be separately rateable and rated : 
see the judgment of Lorp Esuer, M.R., in Allehurch v. Hendon Union Assessment 
Committee (4). The answer may turn largely on a question of fact, the extent 
of alterations made in the original house; but I do not decide this now. The 
applicability of Woodward v. Samuels (2) to flats created after April 2, 1919, has 
been destroyed by sub-s. (9) of s. 12 of the Act of 1920 and the question reserved 
may not arise. The appeal on the present facts should be dismissed with costs. 
I am not deciding whether the proposed increases of rent are justifiable, but only 
that the standard rent of this flat for that purpose is to be taken at £50, and not 
an apportioned part of the rent in 1914. 


ATKIN, L.J.—We are asked to construe an obscure clause in the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, namely, s. 12 (8). I do not 
propose to recapitulate the facts. The clause is to be found verbatim in the first 
Increase of Rent, &. Act, 1915, as s. 2 (8). It is legitimate to bear that fact in 
F mind in attempting to construe the clause in the later Act, dealing with the same 
subject-matter. 

In view of the grounds of the decision of the Divisional Court, I find it advisable 
to recall the provisions of the two principal Acts which preceded the present 
Increase of Rent, &c., Act (i.e., the Act of 1920), as they and the present Act 
have a common purpose—the protection of the poorer classes against the effects 
of an unrestricted competition for houses in raising rents—and seek to attain the 
purpose by a common method. This can be illustrated from the Act of 1916. 
The Act only applies to a particular class of dwellings. The class is defined by 
reference to the amount of rent of houses at a specified time. The specified time 
is either the day before the war, Aug. 3, 1914, or the first day at which a house 
was let thereafter; and the rent at the specified time is termed the standard rent. 
Ti If the house in question is one where the standard rent did not exceed in the 
metropolitan area, £35, i.e., 13s. 6d. a week—it falls within the class to which 
the Act is applicable. It may be noted that in order to determine whether the Act 
applies, all houses have a standard rent; it is only where the standard rent does 
not exceed the amount of the statutory limit that the house falls within the Act. 
When the house falls within the Act any increase of rent made since a given 
I period is irrecoverable. In the Act of 1915 the period is the beginning of the war; 
the Act itself was passed on Dec. 23, 1915, and therefore, necessarily, has a 
retrospective effect. We can compare the subsequent Acts in this respect. The 
Act of 1919 was passed on April 2, 1919, and relates to increases made since 
Dec. 25,1918. It raises the corresponding statutory limit to £70—i.e., 27s. a week. 
The Act of 1920 was passed on July 2, 1920. It relates to increases from Mar. 25, 
1920, and raises the statutory limit to £105—i.e., £2 Os. 6d. per week. For 
simplicity I have omitted any reference to rateable values. When a house comes 
within the statutory class the prohibited increase is an increase above—not the 
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rent at which the house was let at the passing of the Act but—the standard rent 
with the authorised statutory additions, if any. In the first Act there were no 
such additions. An illustration will make clear what I mean. House let on 
Aug. 8, 1914, at £30, but in September, 1914, let to a tenant on a three years 
agreement at £50 a year; and so held on Dec. 23, 1919. The extra £20 a year was 
irrecoverable on and after Dec. 23, 1915. House let on Aug. 3, 1914, at £50, but 
in January, 1919, let at £70. The difference between £70 and £50 and the addi- 
tions authorised by the Act of 1919 is irrecoverable. If the last house had been 
let in September, 1918, on, say, a three years’ tenancy at £70 a year, I am 
inclined to think that the landlord would not in receiving rent at the rate of £70 
a year in March, 1919, be increasing the rent, but after Dec. 25, 1918, his powers 
of increasing the rent of £70 would be restricted by the statute to £50 and the 
additions authorised by the Act of 1919, which might amount to a sum less than 
£70. Similar instances may be given in respect of the Act of 1920. 

In the three Acts, ‘‘house’’ includes part of a house let as a separate dwelling. 
Obviously the relief intended by the Act would be nugatory if it did not include 
the separate tenements in one house in which so many of the poorer classes live. 
Where such a separate tenement was let on Aug. 3, 1914, and is let in sub- 
stantially the same form thereafter, precisely the same considerations apply to it 
as I have just mentioned. But a more difficult question arises when there is a 
change in the house as it was let on Aug. 3, 1914, whether it be a whole house or 
a separate tenement. Assume a house let at £30 on Aug. 3, 1914, and that in 
January, 1915, the landlord let it out without further alteration in two separate 
tenements at 13s. 6d. a week each—£35 a year each or £70 in all. Could the 
tenant of each of the tenements, in January, 1916, say that the rent had been 
increased since the war and that the standard rent must be taken to be the appor- 
tioned rent of the house as let on Aug. 3, 1914; or would the landlord be right in 
saying that the tenement was first let in January, 1915, and that the standard rent 
was the rent at that date? Assume that the house had not been divided into two 
tenements, but that having been let on Aug. 3 at £30, the landlord had locked up 
one room and let the house less the one room in January, 1915, at £70. Would 
the standard rent of such a house be the rent in August, 1914, or in January, 1915? 
Woodward v. Samuels (2) would appear to decide that the standard rent was the 
rent in August, 1914, as apportioned. The distinction suggested in the present 
case is that apportionment does not apply where the division is made at a time 
when the Act does not apply to the house. That would appear to be an odd 
distinction in the case of the Act of 1915, for the Act covers all increases of rent 
made after Aug. 4, 1914, and, therefore, at a period Aug. 4, 1914—Dec. 23, 1915, 
to which at that time no Act applied. If it applies to an increase of rent in letting 
the same tenement, why not to an increase of rent by dividing the tenement? 

But what is the position after the Act of 1915 was passed? Could the landlord 
after the passing of the Act, by shutting off one room of a house let in August, 1914, 
less than £35, or of a tenement of three or four rooms let in August, 1914, at 
less than £35, let the house or tenement so altered at any unrestricted rent he 
chose to demand? It appears to me that so easy a means of evading the Act was 
foreseen by the legislature and provided for by the apportionment clause, and that 
Woodward v. Samuels (2) was rightly decided. If in that case the tenement was 
not let for the first time in May, 1919, assuming that the house was then con- 
verted into flats it seems to me impossible to say that it would have been let for 
the first time in November, 1918, if the house had then been converted into flats. 
The question whether the Rent Restrictions Act for the time being applied to the 
house seems to me, with respect, to be irrelevant to the question when the house 
was first let. It is relevant to the question whether the rent is being increased. 
For instance, in the present case, as long as the landlord is content to take the 
rent as fixed in June, 1917, of £50 a year, inclusive of rates, it seems to me that 
he is not Increasing the rent. If, however, he seeks to increase the rent, and the 
standard rent is an apportioned rent, he can only increase the rent up to the appor- 
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tioned rent together with the authorised statutory additions. In the present case, 
however, I think that there is a grave question whether the apportionment section 
applies. To apply a rent of August, 1914, one must show that the house or part 
of a house was let at that date. If it has become something different one does 
not show it, as we held in Phillips v. Barnett (1), where three dwelling-houses had 
been structurally altered into a factory. If the part of a house was not let as a 
separate dwelling in August, 1914, one may show that substantially in the form in 
which it now is, it existed, and was let as part of a whole house or a larger tene- 
ment in August, 1914, and can get the rent apportioned. But if the part has been 
substantially altered so that one cannot fairly predicate of it that in its present 
form it was as part of a whole let in 1914, I do not think that apportionment is 
possible. The apportioned values may be entirely misleading, as when by struc- 
tural alterations the upper bedrooms of a house, ordinarily, I suppose, the least 
valuable, have become when fitted as a separate tenement of greater value than 
the lower floors. My own view on the statement of facts in this case is that it was 
impossible to predicate of the three flats of which that of the tenant is one that 
they were let in August, 1914, as parts of the whole undivided house. They seem 
to be quite different from the floors which together constituted the whole. My 
difficulty in this case is lest this should be an inference of fact, and lest this is a 
point not properly taken before the county court judge. On the whole-I think 
that it is open here for consideration and that the facts have only one conclusion 
open in law. I, therefore, agree that the appeal should be dismissed, though for 
different reasons from those given by the Divisional Court. 

Appeal dismissed. 


Solicitors: H. T. Nicholson; Herbert A. Phillips. 
[Reported by E. J. M. Cuapuin, Esg., Barrister-at-Law.] 


NOTH 
PHILLIPS AND OTHERS v. BARNETT 


[Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), October 21, 1921] 


[Reported [1922] 1 K.B. 222; 91 L.J.K.B. 198; 126 L.T. 173; 
88 T.L.R. 39; 66 Sol. Jo. 124; 20 L.G.R. 1] 


Rent Restriction—Application of Rent Acts—Conversion of dwelling-house— 
Loss of identity—Conversion into factory. 

Appeal by the tenants from an order of Clerkenwell County Court. 

The plaintiffs, tenants of a factory, claimed to recover from the landlord, under 
s. 14 of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, the 
difference between the ‘‘standard rent’’ of the building and the amount paid by 
the plaintiff. 

J. B. Matthews, K.C., Foa, and Newman for the tenants. 

S. O. Henn Collins for the landlord. 

BANKES, L.J.—At the time of the passing of the Rent Restriction Act, 1915, 
there were in existence three separate dwelling-houses, Nos. 26, 28, and 30, 
Shepperton Road, in the parish of St. Mary, Islington. They were all let upon 
rents, and were rateable at figures, which brought each one of those houses 
within the operation of the Act, and they remained subject to the provisions 4 
the Act. In 1918 the landlord obtained vacant possession of the premises, an 
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she was then minded to convert those houses into a factory. There is no sugges- 
tion here of any colourable alteration in the premises for the purpose of evading 
the provisions of the statute. It is a clear case of bona fide alteration by the 
landlord, at very considerable expense, of what had been dwelling-houses into 
what was to be a factory. For the purpose of making the change, not only were 
the staircases, which were essential for the occupation of the premises as dwelling- 
houses, done away with, and only a factory staircase substituted for the three 
staircases of the three houses, but openings were made in the party walls suffi- 
ciently wide to enable the whole of the ground floor and basement to be used as 
one room. ‘The whole of the domestic offices which were essential to the occupa- 
tion of the original buildings as dwelling-houses were swept away, and there was 
erected in their place at the rear of two of these houses one room which extended 
the whole width of the two houses and formed part, and a very important part, 
of the new factory. So great was the alteration, and so excellent a factory was 
it when completed, that the plaintiff and his wife were prepared to enter into a 
lease to take these premises for twenty-one years at £700 a year. They having 
done that, it occurred to them, or somebody advised them, that the effect of the 
Rent Restriction Act, 1920, was that they need not pay more than the standard 
rent of the three separate dwelling-houses, and, having paid the first half-year in 
advance, they were entitled to recover back the difference between the amount 
they paid and the amount of the standard rent, and they brought an action for 
that purpose, and the learned county court judge gave judgment in their favour 
in a long and elaborate judgment. The Divisional Court have reversed that judg- 
ment, and entered judgment for the landlord, and from that judgment there is 
an appeal to this court. 

In my opinion, the rights of these parties depend upon the true inference to be 
drawn from the facts, and the conclusion which is to be come to is perhaps a 
mixed question of fact and law. I do not think that the learned county court 
judge has found as a fact what it is necessary, in my opinion, for him to find in 
order to support his judgment, and, indeed, I think if upon the materials before 
him he had so found, there would not have been evidence upon which his finding 
could be supported. The question and the only question is: Aye or No, were 
the premises which are included in the lease let as dwelling-houses or as a dwelling- 
house at the time of the passing of the Act of 1915? My answer to that is, they 
obviously were not. Another way of stating the same proposition is that the 
statute of 1915 undoubtedly applied to each one of these houses and as long as those 
houses remained they were subject to the provisions of the statute, but when they 
ceased to be identifiable as those houses the statute no longer applied to them. 
I do not think that the statute applies any more to these premises than it would 
apply in a case where a building to which the statute applied has been entirely 
pulled down and a fresh and a different building has been erected on the original 
foundations. It would be impossible to say that the statute applied to the new 
building because it had applied to the previously existing building, and in exactly 
the same way here it seems to me that the identity of the original houses can no 
longer be established and a building existing upon the original foundations is for all 
practical purposes, and for the purposes of considering whether the Act applies, no 
longer the existing building, so that it cannot be said that it was let at a rent which 
would become the standard rent at the time of the passing of the statute in 1915. 
For these reasons, I think that the decision of the Divisional Court was right, and 
the appeal must be dismissed with costs. 


SCRUTTON, L.J.—I agree. Counsel for the tenants have argued that when 
once one gets a dwelling-house to which the Rent Restriction Acts apply the 
restrictions of those Acts cling to that dwelling-house, although it ceases to be a 
dwelling-house and becomes a factory. I rather think the argument would go so 
far as saying that, though there is no dwelling-house at all, though it is entirely 
pulled down, still one cannot let the land at more than the rent which was 
originally imposed on the dwelling-house. In my view, that is a mistaken view 
of the Acts. The restrictions on dwelling-houses remained so long as they were 
dwelling-houses, and when they became entirely a factory up to the passing of the 
Act of 1920 there were no restrictions. When the Act of 1920 was passed, all busi- 
ness premises were brought within the Act. When one inquires whether for 
business premises there was in 1914 a rent which could become the standard rent, 
and finds that the premises were not let as business premises in 1914, standard 
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rent would be the rent at which the premises were first let as business premises— 
in this case £700. Looked at from that point of view, it appears to be quite a 
mistake to endeavour to apply to the restrictions applicable to the rent of dwelling- 
houses to a building which, as the county court judge finds, is not a dwelling-house 
at all, but is used as a factory, and only adapted to be a factory. Counsel ‘for the 
tenants raised some argument upon sub-s. (6) of s. 12 of the Act of 1920: ‘“‘Where 
this Act has become applicable to any dwelling-house . . . it shall continue to 
apply thereto whether or not the dwelling-house continues to be one to which this 
Act applies.’’ It appears to me that throughout that subsection there runs the 
condition that there shall be a dwelling-house—‘‘shall continue to apply thereto,”’ 
1.e., to the dwelling-house, whether or not the dwelling-house continues to be a 
dwelling-house within the Act. There are dwelling-houses to which the Act does 
not apply. Subsection (7) gives an instance, and it may be that the effect of 
the increase of rates or the addition to the standard rent made under the terms 
of the Act may raise difficulties as to whether a dwelling-house which is within 
the limit when the Act was passed has come out by reason of alteration in rating, 
or by addition to the standard rent. With that point in view, I think sub-s. (6), 
which was in the Act of 1915 in the same terms, has been inserted, but, in my 
view, it does not mean that, once a dwelling-house, anything on that land shall 


always be subject to the restrictions, whether there remains a dwelling-house or not. 


ATKIN, L.J.—I agree. To my mind, the claim of the plaintiffs depends on 
s. 1 of the Act of 1920, which provides that where the rent of any dwelling-house 
to which the Act applies is increased, that increase shall be irrecoverable. The 
answer made by the landlord is that the premises are not premises to which the 
Rent Acts apply. Section 12 (2) of the Act of 1920 provides that the Act shall 
apply to a house let as a separate building where the annual amount of the standard 
rent or the rateable value does not exceed certain figures. If one looks at 
s. 12 (1) (a) one finds that ‘‘standard rent’’ means ‘‘the rent at which the dwelling- 
house was let on the 3rd day of August, 1914, or, where the dwelling-house was not 
let on that date, the rent at which it was last let before that date, or, in the case 
of a dwelling-house which was first let after the said third day of August, the rent 
at which it was first let, and so as to rateable value. Therefore, the inquiry you 
have to make is whether these premises, the subject-matter of the letting to the 
present tenants, were let on Aug. 3. The answer is that they were not. The 
premises let to the tenants are a factory covering the ground previously occupied 
by three houses—Nos. 26, 28 and 80. The houses which were let on Aug. 8, 1914, 
by reference to which their standard rents would be fixed, appear to me to be 
quite different from the present factory and, that being so, inasmuch as the factory 
did not exist in August, 1914, and was let for the first time under this lease, it 
appears to me that it constitutes premises to which the Act did not apply, because 
it is not disputed that its rent and the rateable value exceeded the limits laid down 
in the Act of Parliament. Whether a house has or has not existed before, whether 
it has changed identity, involves the determination of a question of fact, and in 
this case the only inference of fact which could be drawn from the evidence is 
that this factory came into existence for the first time when it was let to the 
tenants, and that it was not identical with the three houses which existed in 1914. 


Appeal dismissed. 
Solicitors: H. A. Phillips; A. D. Vandamm. 


[Reported by E. J. M. Cuaruin, Esq., Barrister-at-Law. | 
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PAYNE v. BRITISH TIME RECORDER CO., LTD. AND 
W. W. CURTIS, LTD. 
[Court oF APPEAL (Lord Sterndale, M.R., Warrington and Scrutton, L.JJ.), 
January 11, 1921] 
[Reported [1921] 2 K.B. 1; 90 L.J.K.B. 445; 124 L.T. 719; 
37 T.L.R. 295] 


Practice—Parties—Causes of action—Joinder—Common question of law or 
fact—Different causes of action—Different defendants-—Action for breach of 
contract to pay for goods supplied and action for breach of contract to supply 
goods ordered—Discretion of court—R.S.C., Ord. 16, r. 4. 

Where common questions of law or fact are involved in different causes 
of action by the same plaintiff against different defendants, all such causes of 
action and defendants may be joined in one action, subject to the discretion of 
the court, if such inclusion is embarrassing, to strike out one or more of the 
parties. 

The plaintiff, who carried on a business of supplying office requisites, entered 
into a contract with the first defendant company to supply them with clock 
cards which should conform to specimens supplied to him by that company. 
To enable him to carry out that contract he entered into a contract with the 
second defendant company to supply him with the cards which he had agreed 
to supply to the first defendant company, and he paid most of the price to the 
second defendant company. On the cards being supplied by the second de- 
fendant company, the first defendant company refused to pay for them as they 
said that they did not conform to the specimen which they had contracted they 
should conform to. Thereupon the plaintiff brought an action against the 
first defendant company to recover the price of the cards sold, and, in the 
alternative, against the second defendant company for damages for breach of 
contract in not supplying the cards in accordance with the specimens, whereby 
he had suffered damage. 

Held: although the action was brought against the two defendant companies 
on different contracts and on different facts, and the amount payable was not 
the same in both cases, the common question of fact whether the cards supplied 
were in accordance with the specimen gave the court discretion to allow both 
causes of action and both defendants to be joined in the action, and this 
question was so important that they should be so joined. 

Compania Sansinena de Carnes Congeladas v. Houlder Bros. & Co., Ltd. (1), 
[1910] 2 K.B. 854, Thomas v. Moore (2), [1918] 1 K.B. 555, and Re Beck, 
Attia v. Seed (3) (1918), 118 L.T. 629, applied. 

Smurthwaite v. Hannay (4), [1894] A.C. 494, Sadler v. Great Western Rail. 
Co. (5), [1896] A.C. 450, and Thompson v. London County Council (6), [1899] 
1 Q.B. 840, stated to be no longer good law on this point. 

Per SCRUTTON, L.J. ‘‘It is impossible to lay down any rule as to how the 
discretion of the court ought to be exercised. Broadly speaking, where claims 
by or against different parties involve or may involve a common question of law 
or fact bearing sufficient importance in proportion to the rest of the action to 
render it desirable that the whole of the matters should be disposed of at the 


same time, the court will allow the joinder of all such parties subject to its 
discretion how the action should be tried.”’ 


Notes. Applied: Daws v. Daily Sketch, [1960] 1 All E.R. 897. Referred to: 
Green v. Berliner, [1986] 1 All E.R. 199. 
As to joinder of causes of action, see 30 Hatspury’s Laws (8rd Edn.) 308; as to 
joinder of defendants, see ibid., 317; and as to statement of claim against several 
defendants, see ibid., 22. For cases see Diaest (Practice) 408. 
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Appeals by the defendant companies, W. W. Curtis, Ltd., and British Time 
Recorder Co., Ltd., respectively from the decision of A. T. LAwRENcE, J. 
The facts of the case appear from the headnote and the judgments. 


St. John Field for the second defendant, W. W. Curtis, Ltd. 
H. J. Rowlands for the first defendant, British Time Recorder Cove ipos 
J. F. Eales for the plaintiff. 


LORD STERNDALE, M.R.—These are appeals from two orders of A. T. 
Lawrence, J., affirming the decision of the master, the question being whether two 
defendant companies were properly joined in an action under Ord. 16, r. 4. The 
appeals were argued on two grounds: First, that there was no power under the rule 
to join the defendant companies under the circumstances of the case; and, secondly, 
that, even if there were power, the joinder ought not to be allowed, and that the 
court in the exercise of its discretion ought to strike out one of the defendant 
companies. 

The matter arises in this way. The plaintiff, who carries on a business of sup- 
plying office requisites, entered into a contract with the British Time Recorder 
Co., Ltd., to supply them with certain clock cards which should conform to certain 
specimens supplied to him by that company. In order to enable him to carry out 
that contract he entered into a contract with W. W. Curtis, Ltd., to supply him 
with the cards which he had agreed to supply to the British Time Recorder Co., Ltd. 
He paid most of the price to W. W. Curtis, Ltd. The British Time Recorder 
Co., Ltd., refused to pay for the cards as they said they did not conform to the 
specimens which they had contracted they should conform to. It does not appear on 
the pleadings that the specimens supplied by the British Time Recorder Co., Ltd., 
were the same as those supplied by the plaintiff to W. W. Curtis, Ltd., but I think 
that there is no substantial doubt that the specimens were all the same in each 
case. The plaintiff brings his action against the British Time Recorder Co., Ltd., 
for the price of the cards sold, and, in the alternative, against W. W. Curtis, Ltd., 
for breach of contract in not supplying the cards in accordance with the specimens 
whereby he had suffered damage. The action was brought against the two de- 
fendant companies on different contracts, and the amount payable is not the same 
in each case. The plaintiff’s claims are, therefore, inconsistent in the sense that 
the plaintiff can in one event recover against the British Time Recorder Co., Ltd., 
but not against W. W. Curtis, Ltd. 

The first point taken was that the plaintiff had no right under Ord. 16, r. 4, to 
join the two defendant companies. That rule provides as follows : 
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‘All persons may be joined as defendants against whom the right to any relief 
is alleged to exist, whether jointly, severally, or in the alternative. And judg- 
ment may be given against such one or more of the defendants as may be found 
to be liable, according to their respective liabilities, without any amendment.”’ 


The argument was that one must apply this test, that, in order to join two distinct 
causes of action, there must be some link between the two defendants, or the 
damage to the plaintiff must be common to both of them. 

The first observation to be made on that is that that proposition is not to be found 
in the rule. But it is said that it is to be found in the decisions of the courts. I 
do not think that that is so. The decisions of the courts are certainly not con- 
sistent. Some part of the inconsistency is to be found in this, that, after the 
alteration of the rule to its present form in consequence of the decision in 
Smurthwaite v. Hannay (4), the courts have not always taken notice of the altera- 
tion. I think that the following remarks by Fitercuer Moutron, L.J., in Compania 
Sansinena de Carnes Congeladas v. Houlder Bros. & Co., Ltd. (1) with regard to 
those decisions are correct ({1910] 2 K.B. at p. 366): 


‘‘< number of decisions of the Court of Appeal have also been cited to us. I 
confess that I find it difficult to reconcile all those decisions, and so I am driven 
back upon the plain meaning of the words of r. 4, which, as I have said, appear 
to me clearly to contemplate such a case as the present.”’ 


I agree that the claims made by the plaintiff against the two defendant companies 
in the present case are not the same. They are sued on different contracts, in the 
one case for the price of goods sold and in the other for damages, and the amounts 
claimed differ in each case. But the words of limitation sought to be read into the 
rule are not to be found there. I think, as I said in Thomas v. Moore (2), that 


‘“‘joinder of parties and joinder of causes of action are discretionary in this 
sense, that, if they are joined, there is no absolute right to have them struck 
out, but it is discretionary in the court to do so if it thinks right.”’ 


I said that because I thought that that was the conclusion established by Compania 
Sansinena de Carnes Congeladas v. Houlder Bros. & Co., Ltd. (1) and the subse- 
quent case of Oesterreichische Export A.-G. v. British Indemnity Insurance Co., 
Ltd. (7). It was argued that both those cases did not support my proposition, but 
I think that the observations in those cases by FietcHer Movutron, L.J., and 
Bucxtey, L.J., do support the proposition which I stated in Thomas v. Moore (2). 
In another case, Re Beck, Attia v. Seed (3), Swinren Eapy, M.R., stated the 
proposition in much the same way. I think, therefore, that the first point fails, 
and that there is power to join these defendant companies, but that that is subject 
to the right of the court to order either one of them to be struck out. 

I do not think that there is any decision which governs the exercise by the court 
of its discretion in this case. It has been laid down that what has to be ascertained 
is whether there is any question of fact or law common to the defendants, and that, 
if there is, it does not matter that there is an alternative remedy and that the 
reliefs claimed by the plaintiff are inconsistent with one another. That, in my 
opinion, was established by Collen v. Wright (8). I agree that as regards the 
question of discretion the present case is not the same as any of the decided cases. 
It is very near the line. Questions are raised between the plaintiff and one of the 
defendant companies which are not raised between him and the other defendant 
company, but there is one very important question which is common to both de- 
fendant companies, namely, whether the cards were up to sample. If that is 
decided, the rest of the case is mere fringe. But then there are other questions, 
as, for example, the question of custom, raised by one of the defendant companies, 
as to which I will only say that it is difficult at first sight to see how it applies to 
the plaintiff. Then there is the question of the separate counter-claims, and there 
is the question as between the plaintiff and one of the defendant companies whether 
the plaintiff did not admit that the clock cards were not up to sample and ask them 
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to return them. But there is, as I say, one main question which is common, and 
the learned judge who tries the case will be able under Ord. 16, r. 5, to avoid any 
injustice being occasioned to one of the defendant companies by reason of the fact 
that some of the questions do not concern them. That rule provides as follows: 


“It shall not be necessary that every defendant shall be interested as to all the 
relief prayed for, or as to every cause of action included in any proceeding 
against him; but the court or a judge may make such order as may appear just 
to prevent any defendant from being embarrassed or put to expense by being 
required to attend any proceedings in which he may have no interest.” 


That rule seems to me quite sufficient to prevent any injustice being done to a 
defendant who is not interested in subsidiary questions which concern only another 
defendant. I had some doubt at first whether the statement of claim in the present 
case was not embarrassing. But I have come to the conclusion that, on the whole, 
it is not so embarrassing that one of the defendant companies should be struck out. 
Even if the court were to strike out one of these defendant companies, the only 
result would be that another action would be brought by the plaintiff against them, 
and the two actions would be tried by the same judge. I think, therefore, that no 


} good objection is shown for striking out one of these defendant companies. The 


appeals fail and must be dismissed with costs. 


WARRINGTON, L.J.—I am of the same opinion. The first question argued 
was whether as a matter of law on the construction of r. 4 of Ord. 16 there is the 
limitation contended for on behalf of the defendant companies. That limitation 
was that in order to join defendants in respect of two separate and distinct causes 
of action there must be some contractual or other link between the defendants, or 
there must in substance be one injury suffered by the plaintiff from one or the other 
of them. On that point I prefer not to express an independent opinion of my own, 
but to read what was said by Firrcuer Movutron, L.J., in Compania Sansinena de 
Carnes Congeladas v. Houlder Bros. & Co., Ltd. (1) ({1910] 2 K.B. at p. 865), and, 
in reading it, to adopt his remarks as part of my own judgment. He began by 
reading r. 1 of Ord. 16 and then said: 


‘The terms of this rule to my mind make it clear that Ord. 16 does not now 
deal solely with joinder of parties, but also deals with joinder of causes of 
action. Considering that rule with reference to the interpretation of r. 4, it 
appears to me that, just as the House of Lords, before the alteration of that 
rule, construed the wide and general language of r. 1 by reference to the 
general scope of the order in which they could, as the rule then stood, find no 
intention to deal with joinder of causes of action, so now we are entitled to 
consider the meaning of the wide language of r. 4 as forming part of an order 
which purports to some extent to deal with joinder of causes of action. Turn- 
ing to r. 1 in its new form, I find that the words inserted are in the nature of 
words of restriction or qualification, which, while they show that it is intended 
by the rule to deal with joinder of causes of action, at the same time put some 
limitation on the joinder of causes of action which may be made under it. 
Looking at r. 4 by the light of that rule, it appears that the Rule Committee 
deemed it to be unnecessary to insert similar words in r. 4, and that they 
thought it desirable to keep the terms of that rule of their original width, after 
having made it clear that the order was not limited to joinder of parties, but 
was intended to deal with joinder of causes of action. The result appears to 
me to be that we are not now bound to limit the plain meaning of the words of 
r. 4 by reference to a decision of the House of Lords given under a different 
state of circumstances, when Ord. 16 stood as it was originally framed.”’ 





It seems to me that that statement of the law expresses what I desire to express, 
namely, that the limitation, if it exists, must be found in the rule itself. In my 
opinion there is no such limitation as that on which the defendant companies 
insisted, and therefore, so far as the question of law is concerned, the appeals fail. 
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Then it is said that, even if that is right as a matter of law, yet as a matter of 


discretion the judge ought to have taken a different course from what he did 
inasmuch as success against one of these defendant companies was incompatible 
with success against the other, because the claims were not identical. But there 
is one outstanding question which is vital to the success of one or other of the 
defendant companies, and that is whether the goods delivered by the defendants 
W. W. Curtis, Ltd., to the defendants the British Time Recorder Co., Ltd., were in 
accordance with the specimens submitted to them, assuming them to be identical 
with those submitted by the latter to the plaintiff. If the goods were in accordance 
with the specimens, then it would appear practically certain that the action as 
against the defendants W. W. Curtis, Ltd., would fail. On the other hand, if the 
cards were shown not to be in accordance with the specimens, then the action 
against the defendants the British Time Recorder Co., Ltd., would prima facie fail 
because the defendants the British Time Recorder Co., Ltd., would in that case be 
entitled to refuse to accept the goods. It seems to me, therefore, that one or other 
of the two defendant companies would in all probability be got rid of at an early 
stage in the action. There therefore seems no reason why the judge who tries the 
action should not exercise the discretion given him by r. 5 of Ord. 16. On the 
whole, it seems to me that it is impossible to interfere with the orders made in 
this case. 


SCRUTTON, L.J.—I am the only member of this court who is fortunate enough 
to have heard two arguments in this case. I heard an argument of Mr. Rowlands 
last term when the appeals came before the other branch of this court of which I 
was then a member. I then formed the opinion, after hearing it, that the appeals 
ought not to succeed. I have now heard the argument of the present counsel for 
W. W. Curtis, Ltd., and my opinion remains the same. I hope that our judgments 
in the present case, added to the recent judgments of this court in previous cases, 
may put an end to the discussion as to the power of the court to allow the joinder 
of parties. 

Order 16 deals with joinder of causes of action, and it was held in Smurthwaite v. 
Hannay (4) that several plaintiffs having separate and distinct causes of action 
against the defendants could not join them together in one action. In that case 
sixteen persons, nine shippers and seven consignees of cotton under different bills 
of lading, brought an action against the defendants, the shipowners, for short 
delivery, and it was held by the House of Lords that the causes of action were 
separate and distinct and could not be joined under r. 1 of Ord. 16 or under Ord. 18 
or otherwise. There was a similar case in tort, Sadler v. Great Western Rail. 
Co. (5), where the plaintiff, who found the access to his premises blocked by the 
several and combined acts of the defendants, tried to deal with them in one action 
either as joint or several tortfeasors, and the same view was taken by the court. 
Immediately in consequence of those decisions an alteration was made in Ord. 16, 
r. 1, which dealt with joinder of plaintiffs, and it was extended so as to include 
amongst those who might be joined as plaintiffs persons as to whom, if they brought 


separate actions, any common question of law or fact would arise. But that 
alteration was made subject to the proviso 


‘that if upon the application of any defendant it shall appear that such joinder 
may embarrass or delay the trial of the action, the court or a judge may order 
Separate trials or make such other order as may be expedient.”’ 


Rule 4, which deals with joinder of defendants, was not altered. Why the proviso 
inserted in r. 1 was not inserted in r. 4 I do not know, but the result has been that 
it is now clear that the practice of the court has been to read r. 4 as if it contained 
atc meet to those contained in r. 1, applying to the case of joinder of de- 
ve , ecaehets the same construction on r.4 as uponr. 1. At first, as was 
Pixie: vi i er ae Rolls, this alteration of the rule was not appreciated. 
ae 3 pson v. ee (6), decided after the alteration of the rule, the court, 

g Sadler v. Great Western Rail. Co. (5), a case before the alteration, refused 
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to allow the joinder of defendants in respect of Separate torts, and did not even 
allude to the alteration of the rule. In my view, having regard to the alteration of 
the rule, neither Sadler v. Great Western Rail. Co. (5) nor Thompson v. L.C.C. (6) 
would now be decided in the way they were. There are later decisions which lay 
down that r. 4 may be applied to causes of action as well as to parties, and that 
where there are common questions of law or fact defendants in respect of different 
causes of action may be joined. Thomas v. Moore (2) is one of the latest of such 
decisions, and since that case was decided there has been the decision in Re Beck, 
Attia v. Seed (3). The result of the latter decisions is that you must look at the 
language of the rules and construe them liberally, and that where there are common 
questions of law or fact involved in different causes of action you should include all 
parties in one action, subject to the discretion of the court, if such inclusion is 
embarrassing, to strike out one or more of the parties. 

It is impossible to lay down any rule as to how the discretion of the court ought 
to be exercised. Broadly speaking, where claims by or against different parties 
involve or may involve a common question of law or fact bearing sufficient im- 
portance in proportion to the rest of the action to render it desirable that the whole 
of the matters should be disposed of at the same time, the court will allow the 
joinder of plaintiffs or defendants subject to its discretion how the action should be 
tried. It appears to me, having regard to the recent decisions of the Court of 
Appeal, that the power of the court to allow the joinder of the present defendant 
companies in the present case is unquestionable. In the present case A. has 
entered into a contract with B. to supply him (A.) with certain goods according to 
sample, and has also entered into a contract with C. to sell the goods to be supplied 
to him by B. according to the same sample. C. now says that the goods supplied 
to him are not according to sample. B. says that they are according to sample. 
The first question of fact is whether the goods which have passed from B. through 
A. to C. are sold in each case on the same sample. That question would soon be 
disposed of at the trial. There is then the question common to both cases: Are the 
goods according to this sample or not? If the two defendant companies in the 
present case were not joined, the result would be that there would be two actions 
which would be set down to be heard together. An application would then be made 
to the judge at the trial not to dispose of one of them until he had heard the other, 
and the judge would endeavour to get in the evidence in both actions, and exactly 
the same result would follow as if the joinder of the two defendants were allowed. 
For these reasons I think that the orders of A. T. Lawrence, J., affirming those of 
the master, were right, and that the action should proceed as at present constituted. 
I agree, therefore, that the appeals should be dismissed. 

Appeals dismissed. 


Solicitors : Sharpe, Pritchard & Co., for Roland Hollick & Co., Coventry; White ¢ 
Leonard; W. M. Arnold & Co., for Harry Iliffe Mander, Coventry. 


[Reported by E. A. Scrarcutey, Esq., Barrister-at-Law. | 
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GRAHAM JOINT STOCK SHIPPING CO., LTD. v. MOTOR 
UNION INSURANCE CO., LTD. 


[Court or Appeat (Bankes, Scrutton and Atkin, L.JJ.), December 6, 1921) 


[Reported [1922] 1 K.B. 563; 91 L.J.K.B. 370; 126 L.T. 620; 
15 Asp.M.L.C. 445; 27 Com. Cas. 130] 


Insurance—Marine insurance—Contract ‘‘one of greatest good faith’’—Duty of 
assured to disclose every material fact—Discovery—Ship’s papers—Duty of 
assured and persons interested—Insurance by mortgagees—Substantial 
interest of shipowner—Plea by insurers that ship wilfully cast away. 

A contract of marine insurance is one of the greatest good faith. It is made, 
in peculiar terms, on behalf of the assured himself and all persons interested, 
and who those persons are is entirely unknown to the insurers. When the 
contract is made it is the duty of the shipowner to make the fullest disclosure 
of every material fact to the insurers—not merely to abstain from active 
misrepresentation, but to tell the insurers all the material facts he knows. 
When a loss occurs the insurers know nothing about the circumstances, and 
the owner and persons interested may know everything. Consequently, for 
centuries it has been the practice in actions on policies of marine insurance 
to order the assured as soon as the writ is issued to make by himself, and do 
his utmost to procure other persons interested to make, an affidavit of ship’s 
papers which should disclose not only every document in his possession, but 
every document in the possession of those interested, though they are not 
known to himself; otherwise he must show that he has made every endeavour 
to obtain those papers and why he has been unable to obtain them, and must 
account for the disappearance of documents which have been, but no longer 
are, in his possession or that of persons interested. His action will be stayed 
until he has complied with the order. 

In an action on a policy of marine insurance in which the shipowner was 
substantially interested and the insurers pleaded that the loss was caused by 
“the wilful casting away of the steamer by her master or officers and crew’’, 

Held: it was peculiarly a case in which the plaintiffs and all persons 
interested should be ordered to make an affidavit of ship’s papers. 

Fraser & Co. v. Burrows (1) (1877), 2 Q.B.D. 624, overruled. 


Notes. Referred to: Leon v. Casey, [1932] All E.R.Rep. 484. 
As to discovery of ship’s papers, see 22 Hatspury’s Laws (8rd Edn.) 173-175; 
and for cases see 18 Digest (Repl.) 60-62. 
Cases referred to: 
(1) Fraser & Co. v. Burrows (1877), 2 Q.B.D. 624; 46 L.J.Q.B. 501; 18 Digest 
(Repl.) 61, 479. 
(2) West of England Bank v. Canton Insurance Co. (1877), 2 Ex.D. 472; 18 
Digest (Repl.) 60, 462. 
(3) China S.S. Co. v. Commercial Assurance Co. (1881), 8 Q.B.D. 142; 51 
L.J.Q.B. 182; 45 L.T. 647; 30 W.R. 224, C.A.; 18 Digest (Repl.) 62, 483. 
Appeal by defendants from an order of Greer, J., in chambers dismissing an 
application by the defendants (i) that the plaintiffs should file a further and better 
affidavit of ship’s papers; (ii) that an affidavit of ship’s papers should be filed by 
one Elie Angelis and J. and C. Harrison (London), Ltd., and any other persons, 
firms, or corporations having an interest in the proceedings; (iii) that pending 
compliance with paras. (i) and (ii) the action should be stayed. 
Raeburn, K.C., and Beazley for the defendants. 
Hogg, K.C., and Jowitt for the plaintiffs. 


BANKES, L.J.—This is an appeal from a decision of Greer, J., which raises 
the question whether there should be a further and better affidavit of ship's papers 


H 
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in this action. The action is brought by the mortgagees of a ship called the Joanna 
and owned by a Greek subject claiming against war risk underwriters an amount 
which the plaintiffs say is due to them upon their mortgage, the ship having been 
sunk through coming into collision with a mine. Among other defences the 
defence is raised that ‘‘the loss, if any, was caused by the wilful casting away of 
the steamer by her master or officers and crew.’’ It is obvious, therefore, that a 
very Serious issue is raised and a very large amount of money is involved. On 
April 28, 1921, on an order for directions, an order was made ‘‘that an affidavit as 
to ship’s papers be given by the plaintiffs and parties interested.’’ The order was 
in that general form, and an affidavit was made by Mr. Graham on behalf of the 
plaintiffs. The first affidavit that he made was clearly insufficient. A second 
affidavit was asked for and an order was made for a further and better affidavit, 
and it is said that the second affidavit is also wholly insufficient. The matter came 
before Greer, J., on an application for a further and better affidavit, and we are 
told by counsel for the plaintiffs that certain offers were made by the plaintiffs of 
an affidavit which they were prepared to have sworn by the agent in this country 
of the Greek owner. Apparently the learned judge thought that having regard to 
the date fixed for the trial and the offers which were made by the plaintiffs in 
reference to this further affidavit, and probably also some explanations that may 
have been given by counsel for the plaintiffs, he ought not to make any order. 
I do not agree with that view. I think this case is one in which the court ought 
to say that the defendants are entitled to a strict observance of the practice with 
regard to ship’s papers. It now appears at a very late stage that the Greek owner 
is very largely interested in the policies on this vessel, which the defendants 
allege was cast away. One of the documents for which the defendants were press- 
ing was the current account between the plaintiffs, the mortgagees, and the Greek 
owner. This was not disclosed either in the first or second affidavit of ship's 
papers, because, it is said, the materiality of it was not recognised. That means 
that sufficient attention was not paid to the real issues in this case, but, whatever 
was the reason, the fact of the non-disclosure is in itself a ground for saying that 
in this case the defendants are entitled to have the practice strictly followed. The 
plaintiffs’ affidavits are defective in several respects; first, there is no affidavit 
by the Greek owner, who, it now appears, is a person deeply interested, and no 
reason is given for its absence. Documents which have been in the possession of 
the owner or the plaintiffs and are not forthcoming are not accounted for. The 
affidavits are insufficient on these points and on other points. 

We are told that in the court below considerable reliance was placed upon Fraser 
& Co. v. Burrows (1), and the plaintiffs still rely upon it. That case was decided 
by a court which consisted of Ketty, C.B., and Freyp, J. The facts were that the 
plaintiffs were insurance brokers who had effected a policy on a cargo of oats on 
board the Speedwell on a voyage from Prince Edward's Island to the United 
Kingdom. The plaintiffs acted as agents for Hindman, the owner of the vessel 
and her cargo. The defendant underwrote a policy for £100. After the policy 
was effected the cargo was sold to Hurrell, the real plaintiff in the action. Hind- 
man was still in Prince Edward's Island, and it would appear upon those facts that 
he had ceased to have any interest at all in the cargo. Cieassy, B., who had 
great knowledge and experience in matters of marine insurance, made an order 
staying proceedings until the plaintiffs should produce an affidavit by Hindman of 
ship’s papers and other documents in Hindman’s possession. There was an appeal 
from that order. It is not necessary to say whether or not the court might, in its 
discretion, have allowed the appeal having regard to the fact that Hindman had 
ceased to have an interest in the cargo, and there is no evidence that the defendant 
was setting up that there had been any concealment on Hurrell’s part; it is not 
necessary to consider that. But it is necessary to consider whether the decision 
of the court was based on grounds consistent with the practice then established or 
subsequently recognised. Ketty, C.B., said (2 Q.B.D. at p. 625): 


396 ALL ENGLAND LAW REPORTS REPRINT {1921] All E.R. Rep. 
“Tt does not appear that there has been any fraud on the part of either the 
nominal plaintiffs or the real plaintiff. The order stays the action until they 
shall have done something which it is in effect impossible for them to do. 
This order could not have been maintained before the Judicature Acts, and 
gs. 21 of the Supreme Court of Judicature Act, 1875, shows that it was intended 
to preserve existing procedure, so far as it was not inconsistent with the new 


9 


procedure. 
Firup, J., came to the same conclusion. The fact that there did not appear to 
be any fraud in that case at once distinguishes that case from the present where 
fraud is alleged. In my opinion, the statement by Kexiy, C.B., that the order 
could not have been maintained before the Judicature Acts is not in accordance 
with the practice, and I do not think that this case ought to be regarded as an 
authority so far as the grounds upon which the order was made are concerned. 
I think that it is apparent from what is said in one or two other cases to which 
I will refer. 

The next case is West of England Bank v. Canton Insurance Co. (2). That 
was decided in the same year by a court consisting of Krtiy, C.B., who had been a 
member of the court in Fraser ¢ Co. v. Burrows (1) in the preceding March, and 
Cieaspy, B., who had made the order then appealed against. The order in the 
later case was that all parties interested in addition to the parties to the action 
should make an affidavit. Kertty, C.B., said (2 Ex.D. at p. 474): 


“T regret that the notice of motion prays for an order in this peculiar and 
unsatisfactory form—namely, that the action shall be stayed—not till the 
plaintiffs shall have satisfied the court that they have resorted to all reason- 
able, lawful, and practicable means in their power to produce, or cause to be 
produced, the ship’s papers—but that the action shall be stayed till they have 
caused or procured affidavits to be made by a number of other persons over 
whom they may possess no control. I regret that the form is in those terms; 
but as it appears to be the form in which in actions of this kind orders have 
been made at chambers for a very long time, I think we shall be doing no 
injustice by making this order absolute.”’ 


It seems to me that the Chief Baron directly went back from what he had said in 
Fraser & Co. vy. Burrows (1) and recognised that he had been wrong in there saying 
that the order could not be maintained before the Judicature Acts. He went on to 
point out: 


a ki the plaintiffs on another occasion apply to us showing that there is an 
absolute impossibility on their part in complying with the order, we may then 
consider what it is our duty to do.’’ 


In the later case of China S.S. Co. v. Commercial Assurance Co. (3), Brett, L.J., 
who also had great experience in these matters, said (8 Q.B.D. at p. 145): 


“Long before the Judicature Acts, the peculiarity of [marine] insurance 
business had given rise to a practice, both in Chancery and at common law, 
of granting discovery to a larger extent than in ordinary business. The reasons 
for this are not far to seek. The underwriters have no means of knowing how 
a loss was caused; it occurs abroad and when the ship is entirely under the 
control of the assured. In addition to this the contract of insurance is made, 
in peculiar terms, on behalf of the assured himself and all persons interested, 
and who these persons are, especially at the time of the loss, is entirely un- 
known to the underwriters. The practice, therefore, arose of making the 
order on all parties interested, without an affidavit. Then after the Judicature 
Acts, the question arose whether this practice had been altered and it was 
held in West of England Bank v. Canton Insurance Co. (2), for the reasons 
there given, that it had not. As for the hardship on the plaintiffs, CLrasny, B 
who was beyond all others conversant with this head of the fat points oak 
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ig the same case that a plaintiff must show that he has used every effort to 
discover, and that if he has bona fide done all he can he will not be prejudiced.”’ 


I think Brett, L.J., there, although he does not Say so in terms, is expressly 
disapproving of what Kenuy, C.B., said in Fraser & Co. v. Burrows (1). 

The practice, therefore, being what it is, in my opinion, this affidavit is wholly 
insufficient and an order must be made for a further and better affidavit, and in 
that order I think the provision should be inserted that one of the parties to make 
an affidavit shall be the Greek owner. It will then lie upon the plaintiffs either 
to procure an affidavit from the Greek owner or to satisfy the court that they have 
used all possible means of getting him to make an affidavit and that he has refused. 
I think they must also in the further and better affidavit deal with those points 
which I have already referred to and upon which the affidavit appears to me to be 
quite insufficient. The appeal must be allowed, and the further affidavit ordered, 
and the trial must be adjourned until the order has been sufficiently complied with. 


SCRUTTON, L.J.—I agree. This is an appeal against an order refusing to 
order a further affidavit of ship’s papers to be made and refusing to postpone the 
trial. The subject-matter of the case, on which I express no opinion, as I have 
‘no materials for forming one, is the alleged total loss of a Greek ship, insured 
for between £300,000 and £400,000, by a mine some very considerable time 
after mines ceased to be used on the seas. The underwriters allege, whether 
correctly or not I do not know, that just about this time, when insured values 
were much above the market values of shipping, an extraordinary epidemic of 
disasters fell upon Greek ships, including this one, by which mines attacked 
them in places where fortunately no loss of life occurred to the crew and where 
incidentally the loss of the ship was a gain to her owner. Such a case is obviously 
one in which the underwriters are entitled to the fullest investigation. 

One of their means of investigating is the affidavit of ship’s papers, which strikes 
anyone not accustomed to marine insurance as an odd proceeding until its history 
and the reasons for it are explained. An order for ship’s papers is strictly limited 
to marine insurance, which is a contract of the greatest good faith. When a loss 
occurs the underwriters know nothing about the circumstances, and the owner 
and persons interested may know everything. When the contract of insurance is 
made it is the duty of the owner to make the fullest disclosure of every material 
fact to the underwriters; not merely to abstain from active misrepresentation, 
but to tell the underwriters all the material facts he knows; and, consequently, for 
centuries it has been the practice in actions on policies of marine insurance to 
order the assured as soon as the writ is issued to make by himself, and procure 
other persons interested to make, an affidavit of ship’s papers which should dis- 
close not only every document in his possession, but every document in the 
possession of those interested, though they are not known to himself; otherwise he 
must show that he has made every endeavour to obtain those papers and has been 
unable to obtain them; and his action is stayed until he has complied with the 
order. It is of the greatest importance to marine insurance and to the existence 
of underwriters that this security of theirs should be preserved. 

In this case it seems to me quite clear that the plaintiffs, against whom no 
charge whatever is made, and their advisers, have not understood what is meant 
by an order for an affidavit of ship’s papers. It does not mean that the assured 
may wait until he is asked by the underwriters to disclose a document, which 
appears to be one of the untenable positions taken up by the plaintiffs in this case; 
it does not mean that the assured may withhold material documents merely 
because he thinks they are not material. He must make the fullest disclosure of 
documents that he has in his possession, and if the documents are in the possession 
of other persons interested he must do his utmost to get them and explain on 
affidavit, if he has not been able to get them, what he has done to get them and 
why he has not been able to get them; and he must account on oath for the dis- 
appearance of documents which have been, but are no longer, in the possession 
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i f or persons interested. This last remark is peculiarly relevant in this 
peaea ete i is alleged that the disaster which sent this ship to the bottom 
sent with her all her logs and all the documents connected with her voyage. If so, 

idavit of ship’s papers must deal with the matter. Pe 
ae writ in ee was issued on a policy of £20,000. The plaintiffs are 
mortgagees. Their actual interest under their mortgage is said to pe about 
£140,000. It appears the ship was insured for between £300,000 and £400,000, 
and at a very early stage, as is very proper and right in this action, a consolidation 
agreement was made by which the underwriters on the whole £300,000 or £400,000 
were bound by the result of the action. The person interested in the balance over 
and above £140,000 is the owner. It is, therefore, a case in which it is essential 
that the owner should be concerned in the affidavit of ship’s papers. I am quite 
satisfied that so far the plaintiffs have not complied with the order for an affidavit 
of ship’s papers. ‘They have not shown the efforts that they have made to obtain 
the papers in the possession of other persons interested, or the results of those 
efforts. They have not shown on oath that the documents in the possession of 
the persons interested have now ceased to be in the possession of those persons, 
and they seem to me to have completely misunderstood the materiality of the 
current account. It is perfectly true that there is a mortgage with a sum endorsed 
on it for £145,000. That sum may not be right. It may have been paid off. The 
current account is, therefore, a most material document, and I cannot conceive 
why it was not mentioned in the first affidavit of ship’s papers. Therefore, there 
are abundant grounds for making the order for a further and better affidavit of 
ship's papers against the plaintiffs; but further the owner on the facts stated is 
interested to a very large extent, and he also should be ordered to make an 
affidavit of ship’s papers, and the action should be stayed until that has happened. 

The learned judge below, I understand, refused to make the order on the owner 
relying on the decision of Fraser & Co. v. Burrows (1) decided in 1877. When the 
Judicature Acts came into force there was for some time a question in this as well 
as in other matters of their effect on the preceding practice, and one of the questions 
was whether an order for discovery had superseded the marine insurance practice as 
to ship’s papers. In Fraser & Co. v. Burrows (1) Cueassy, B., to whose knowledge 
of marine matters I need add nothing to the testimonial given by Lorp Esuer, made 
the ordinary order under the old form for an affidavit by the owner of ship’s papers. 
It was objected that the Judicature Acts did not allow such an order; that the 
owner was out of the jurisdiction of the court, and ought not to be ordered to make 
such an affidavit. Ketty, C.B., and Fiexp, J., relying on the procedure under 
the Judicature Acts, declined to make such an order. Two months later a 
similar case, an action by a mortgagee, came before Ketty, C.B. Again it was 
argued that the only order for discovery that should be made on the mortgagee 
was an order to produce documents in his possession. Of course, the ship’s papers 
in his possession were practically none. On that occasion Cueassy, B., was sitting 
with Krniy, C.B., and was able to inform him of the old practice. In the result 
the Chief Baron went back on his former decision, and adopted the old practice as 
explained to him by Cieassy, B. In 1881, four years later, the matter came before 
the Court of Appeal, including JesseL, M.R., who had been the chairman of the 
committee which drafted the Judicature Rules, and Brett, L.J., whose familiarity 
with marine insurance matters needs no testimonial from me, and they adopted 
the view taken in the second case that the procedure in marine insurance was not 
affected by the provisions of the Judicature Acts. In my view, Fraser ¢& Co. v. 
Burrows (1) was wrongly decided, and should no longer be followed. 

The present is peculiarly a case where the plaintiffs and all persons interested 
should be ordered to make an affidavit of ship’s papers and the order should be 
enforced on the owner who is largely interested in these policies. The plaintiffs 
must make a further affidavit; an affidavit must also be made by the owner as a 
person interested : documents which were, but are no longer, in the possession of 
the persons interested must be accounted for; the plaintiffs must show on oath 
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A what steps they have taken to obtain documents from those interested, and the 
result of their efforts, and there must be a stay until the order is aetuied with 
I am not deciding what will happen or in what circumstances that stay can be 
removed ; it may be that if no affidavit can be obtained from the owner the plain- 
tiffs may be allowed to go on. Speaking for myself I should require to be very 
thoroughly satisfied that the owner could not be induced to make the affidavit 


before I allowed this action to goon. A merely formal statement of request and 
refusal would certainly not satisfy me. 


ATKIN, L.J.—I agree with both the judgments which have been delivered. I 
would only add my agreement with the other members of the court that Fraser & Co. 
v. Burrows (1) must now be taken to be overruled. 


A Appeal allowed. 
Solicitors: Parker, Garrett & Co.; Thomas Cooper & Co. 


[Reported by W. C. Sanprorp, Esa., Barrister-at-Law.] 





CITY TAILORS, LTD. v. EVANS 


E [Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), October 20, December 9, 
1921] 


[Reported 91 L.J.K.B. 879; 126 L.T. 439; 88 T.L.R. 230] 


Insurance—Fire—Valued policy—Profits—Reduction of sums payable under 

policy on reduction or cessation of standing charges—Reduction by amount 

F of profit earned at temporary premises taken after damage to insured 
premises. 

By a Lloyd's fire policy the underwriters agreed with the assured ‘‘subject 
to the conditions and definitions expressed in and/or endorsed upon this 
policy,’’ should the premises or property of the assured be destroyed or 
damaged by fire between Nov. 22, 1919, and Nov. 21, 1920, and their business 

G be therefore interrupted or interfered with, to pay to the assured the amount 
of their loss of profits which were valued at £100 for each working day that 
work might be wholly stopped owing to fire, or, if partially stopped, then to 
pay a proportionate part of the amount. The expression ‘‘profits’’ was defined 
to mean ‘‘the net profit of the business added to the following charges: 
Interest on debentures, mortgages, loans and bank overdrafts, rent, rates, and 

H sstaxes; salaries to permanent staff and wages to skilled employees; directors’ 
fees; auditors’ fees; travelling expenses; insurance premiums; advertising.” 
Condition (1) provided: ‘‘In the event of the amount insured by this policy 
exceeding the total of the probable annual profits of the business to be deter- 
mined by an assessor (to be mutually agreed on) after taking into consideration 
any extraordinary or unusual circumstances or if the standing charges shall be 

J reduced or cease to be paid, the amount of loss hereunder shall be reduced 
accordingly.’’ Condition (3) provided: ‘‘The assured shall use due diligence 
and do and concur in doing all things reasonably practicable to minimise any 
interruption of or interference with the business and to avoid or diminish the 
loss.” On April 26, 1920, a fire occurred on the assured’s premises with the 
result that the building with the exception of the ground floor was destroyed 
and nine-tenths of the work was stopped. The assured took temporary pre- 
mises in the neighbourhood where they proceeded to carry on their business. 
In an action claiming a partial loss under the policy, 


400 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


Held: (i) the policy was a valued policy, and, consequently, the first part 
of condition 1 did not apply; (ii) (Scrurron, L.J., dissenting) the second part 
of condition 1 was separate and distinct from the first part, and, if the stand- 
ing charges should be reduced or cease to be payable, the sums payable under 
the policy must be reduced accordingly; but (iii) while under condition (3) 
the assured must do his best to minimise his loss, e.g., by using every 
endeavour to put out the fire and by resuming business at the insured premises 
at the earliest possible date, that condition did not render him liable to bring 
into account against the payments under the policy the profits made at the 
temporary premises. 


Notes. Referred to: Elcock v. Thomson, [1949] 2 All E.R. 381. 
As to fire insurance and consequential loss insurance, see 22 Haussury’s Laws 
(8rd Edn.) 303 et seq., 402-404; and for cases see 29 Digest 305 et seq. 


Cases referred to: 

(1) Blascheck v. Russell (1916), 83 T.L.R. 51, 74, C.A.; 29 Digest 422, 3285. 

(2) Burnand v. Rodocanachi (1882), 7 App. Cas. 333; 51 L.J.Q.B. 548; 47 L.T. 
277; 81 W.R. 65; 4 Asp.M.L.C. 576, H.L.; 29 Digest 291, 2375. 

(3) Jebsen v. East and West India Dock Co. (1875), L.R. 10 C.P. 300; 44 
L.J.C.P. 181; 32 L.T. 321; 28 W.R. 624; 2 Asp.M.L.C. 505; 40 Digest 
(Repl.) 420, 140. 

(4) Trinder, Anderson & Co. v. Thames and Mersey Marine Insurance Co., 
Trinder, Anderson & Co. v. North Queensland Insurance Co., Trinder, 
Anderson & Co. v. Weston, Crocker & Co., [1898] 2 Q.B. 114; 67 L.J.Q.B. 
666; 78 L.T. 485; 46 W.R. 561; 14 T.L.R. 386; 8 Asp.M.L.C. 878; 3 
Com. Cas. 123, C.A.; 29 Digest 196, 1562. 


Also referred to in argument: 

Currie & Co. v. Bombay Native Insurance Co. (1869), L.R. 8 P.C. 72; 6 
Moo.P.C.C.N.S. 802; 39 L.J.P.C. 1; 22 L.T. 8317; 18 W.R. 296; 3 Mar.L.C. 
369; 16 E.R. 740; 29 Digest 238; 1914. 

Benson v. Chapman (1849), 2 H.L.Cas. 696; 8 C.B. 950; 13 Jur. 969; 9 E.R. 
1256, H.L.; 29 Digest 259, 2094. 

Castellain v. Preston (1883), 11 Q.B.D. 380; 52 L.J.Q.B. 366; 49 L.T. 29; 81 
W.R. 557, C.A.; 29 Digest 310, 2562. 


Appeal by the defendants from the decision of Rocue, J., in an action tried 
by him without a jury. 

The plaintiffs were wholesale and retail clothiers, the factory and wholesale part 
of the business being carried on at 226 and 228, Old Street, in the county of London. 
The retail part of the business was carried on by the plaintiffs in some forty shops 
in various parts of London and the provinces under the name of Lockwood and 
Bradley. The defendant was an underwriter at Lloyd’s. By a Lloyd’s fire policy, 
dated Nov. 22, 1919, the plaintiff insured with the defendant and the other under- 
writers who subscribed the policy the loss of profits caused by fire as therein 
mentioned. The policy provided that, in consideration of the premium therein 
mentioned, the underwriters agreed with the assured “subject to the conditions 
and definitions expressed in and/or endorsed upon this policy’’ that if between 
Nov. 22, 1919, and Nov. 21, 1920, the premises or property of the assured should 
be destroyed or damaged by fire and the business should be therefore interrupted 
or interfered with the underwriters would pay to the assured the loss of profits 
sustained as thereinafter set forth during the period of twelve consecutive calendar 


months from the date of the fire in consequence of such interruption or interference. 
The policy further provided as follows: 


“This policy to pay £100 per working 
may be wholly stopped owing to fire, ] 
or if partially stopped then to pay 
based on the diminution of output 


day for each working day that work 
ightning, or gas or boiler explosion, 
a proportionate part of the amount to be 
as compared with the output on the same 
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day in the previous year provided always that the underwriters shall not pay 


more than 325 working days whole or partial stoppage of work caused by any 
one fire or accident.’’ 


Of the ‘‘conditions”’ and ‘‘definitions”’ expressed in and endorsed on the policy 
the following were material : 


‘‘Definitions.—Profits shall mean the net profit of the business added to the 
following charges :—Interest on debentures, mortgages, loans and bank over- 
drafts; rent, rates, and taxes; salaries to permanent staff and wages to skilled 
employees; directors’ fees; auditors’ fees; travelling expenses; insurance 
premiums; advertising. 

‘Condition (1)—In the event of the amount insured by this policy exceeding 
the total of the probable annual profits of the business to be determined by an 
assessor (to be mutually agreed upon) after taking into consideration any 
extraordinary or unusual circumstances or if the standing charges shall be 
reduced or cease to be paid, the amount of loss hereunder shall be reduced 
accordingly. 

“Condition (3)—The assured shall use due diligence and do and concur in 
doing all things reasonably practicable to minimise any interruption of or 
interference with the business and to avoid or diminish the loss.”’ 


On April 26, 1920, a fire occurred at the premises 226 and 228, Old Street, the 
whole building with the exception of the ground floor of No. 228, Old Street, being 
destroyed, and in consequence nine-tenths of the work was stopped. In order to 
preserve their goodwill the plaintiffs took temporary premises at 18 to 21, Craven 
Street, at a rental of £600 per annum, plus rates and taxes, and carried on business 
there with some of the Old Street staff. New machinery, plant, and furniture had 
to be purchased and various alterations made to the premises in order to comply 
with the requirements of the local and other authorities. By their points of 
claim the plaintiffs claimed : 


“1. A declaration that . . . the loss insured against is loss or diminution 
of output on the premises 226 and 228, Old Street . . . in so far as such loss or 
diminution was caused by fire thereon. 2. A declaration that for the purpose 
of computing such loss as aforesaid, the output from the other premises belong- 
ing to the plaintiffs is not a material factor. 8. That an account may be 
taken of the amount of the plaintiffs’ loss so insured against as aforesaid. 
4. Payment of the amount so found to be due to the plaintiffs.’’ 


By his defence the defendant stated that, in accordance with the obligation 
imposed upon them by condition (8), in order to minimise the interruption of and 
interference with their business, and to diminish the loss which would arise 
therefrom, the plaintiffs had taken temporary premises at Craven Street shortly 
after the fire, and there proceeded to carry on their business, thereby largely 
reducing the diminution of the output and the loss of profits of the said business, 
which they would otherwise have suffered. The defendant contended that upon 
the true construction of the policy the ‘‘output’’ which had to be regarded in order 
to calculate the ‘“‘diminution of output’’ was the output of the plaintiffs’ business 
during the relevant period both at the insured premises and at the temporary 
premises at Craven Street; that the insurers were entitled to have “the probable 
annual profits’’ of the business ascertained by an assessor, and that if they were 
less than 32,500, the basis figure of £100 per day would be reduced accordingly; 
and that if the ‘‘standing charges’’ referred to in condition (1) were reduced or 
ceased to be paid it must be ascertained what the reduction per working day was 
and this must be deducted from the basis figure of £100. The defendant counter- 
claimed that upon the true construction of the policy the loss thereunder payable 
by the insurers to the plaintiffs must be ascertained in manner set forth above. 
Rocue, J., held that this was an insurance against loss of output, total or partial, 
at the named premises, namely, 226 and 228, Old Street, and that the total output 
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was valued at a fixed figure which was never intended to be altered. He, there- 
fore, held that the plaintiffs were entitled to the declarations claimed by them. 


The defendant appealed. 
Leslie Scott, K.C., and Sir Albion H. Richardson for the defendant. 
George Wallace, K.C., and St. J. G. Micklethwaite for the plaintiffs. 
Cur. adv. vult. 


Dec. 9. The following judgments were read. 


BANKES, L.J.—This appeal raises a short point on the construction of a 
Lloyd’s fire policy. The plaintiffs carried on business as manufacturing tailors at 
226-228, Old Street, E.C. At these premises garments were made which were 
distributed to shops belonging to the plaintiffs at various places. We were told 
by their counsel that no separate accounts of the manufacturing business at Old 
Street were kept so as to enable the profits of that portion of their business to be 
ascertained separately. Hence no doubt the desire to value the profits. 

The plaintiffs insured the profits of the Old Street business against fire at Lloyd’s. 
The policy is dated Nov. 22, 1919; it is on a ‘‘profits insurance’’ form—by which 
the agreement of the underwriters is expressed to be subject to the conditions and 
definitions expressed in and/or endorsed on the policy. In the body of the policy 
it is expressed to be a valued policy upon loss of profits. The profits are those of 
the business of tailors carried on by the plaintiffs at 226 and 228, Old Street; 
those profits are valued at £100 per working day, and the obligation undertaken 
by the underwriters is to pay that sum for each working day that work may be 
wholly stopped owing to fire, or a proportionate part of that sum ascertained as 
directed in the typewritten clause if work is partially and not wholly stopped 
owing to fire. The liability is limited to a period of 325 working days. A fire 
occurred in April, 1920, as a result of which the premises at Old Street were 
almost entirely destroyed and work was partially, but not entirely, stopped there 
for the full period covered by the policy. The plaintiffs were able to secure, and 
did secure, temporary premises at Craven Street in the near vicinity to their 
Old Street premises, and there they continued the manufacturing business, which 
owing to the fire they could not continue at Old Street. Disputes arose between 
the parties as to whether in ascertaining the amount due to the plaintiffs any 
account should be taken of the output from the temporary premises at Craven 
Street, or of any saving in the standing charges of the Old Street business. The 
contentions of the parties are indicated in the claims put forward in the points 
of claim and counterclaim. 

In the counterclaim as amended two points are raised which require careful 
consideration. Both have reference to the construction which should be placed 
upon the first and third conditions of the policy. They are in the following terms: 


‘‘Definitions: Profits shall mean the net profit of the business added to the 
following charges: Interest on debentures, mortgages, loans and bank over- 
drafts; rent, rates and taxes; salaries to permanent staff and wages to skilled 
employees; directors’ fees; auditors’ fees; travelling expenses; insurance 
premiums; advertising. 

‘Conditions : (1) In the event of the amount insured by the policy exceeding 
the total of the probable annual profits of the business to be determined by 
an assessor (to be mutually agreed upon) after taking into consideration any 
extraordinary or unusual circumstances, or if the standing charges shall be 
reduced or cease to be paid, the amount of loss hereunder shall be reduced 
accordingly. . . . (3) The assured shall use due diligence and do and concur 
in doing all things reasonably practicable to minimise any interruption of or 
interference with the business and to avoid or diminish the loss.’’ 


It is plain that the first branch of condition 1 need not be considered. The fact 


that the profits are valued excludes the possibility of this part of the condition 
having any application. Attention, therefore, need only be directed to the second 
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branch of this condition and to condition (3). I have had considerable doubt 
whether, having regard to the facts of this case, condition (3) ought or ought not 
to have any effect given to it. I do not think that the condition can be read as 
imposing an obligation upon the assured in the event of a fire to continue their 
business in fresh premises in order to reduce the underwriters’ loss; on the other 
hand, there is room for contending that if the assured do continue their business 
in fresh premises they ought not as against the underwriters, and under a contract 
which is in its nature a contract of indemnity, to be allowed to retain both the 
profits of the business in the new premises and the valued loss of profits of the 
business in the old premises, and that a term should be implied in the contract 
that the former should be taken into account in diminution of the loss. I hardly 
think that the facts warrant such an implication, and I am, therefore, not prepared 
to accept the defendant's contention with regard to the effect of condition (8). 

It remains to consider the effect of the second branch of condition (1). The 
policy is, as I have already said, a valued policy on profits. The meaning of the 
expression ‘‘profits’’ as used in the policy is defined in the definition clause as 
meaning the net profit of the business added to certain specified standing charges. 
The second branch of condition (1) provides that, if these standing charges shall 
be reduced or cease to be paid, the amount of the loss under the policy shall be 
reduced accordingly. Is there any reason, or any sufficient reason, for holding 
that this branch of condition (1) is to be treated as inapplicable? I do not consider 
that the fact that the first branch of the condition is inapplicable is a sufficient 
reason. It seems to me that the condition clearly contemplates two quite different 
sets of circumstances, and that one branch of the condition may quite well apply 
in any particular case, though the other branch may not do so. The really 
decisive question is whether the fact that in the present case the profits are valued 
should exclude the operation of the second branch of the condition. I do not 
think that it should. The bulk of the standing charges referred to in the definition 
are charges the amounts of which would be fixed and easily ascertainable. Some 
of them, no doubt, may be of varying amounts, and may, therefore, have had a 
value put on them by the plaintiffs in arriving at the agreed value of £100 per 
day but I do not think that this fact is of itself sufficient to exclude the operation 
of the condition. If the construction which I am putting upon the policy is 
correct, the parties, in arriving at the valued figure, must be assumed to have 
taken into account the possibility of a reduction in the standing charges being 
made, and the condition is clear and unambiguous in its terms, and on the face 
of the policy it is stated to form part of the agreement between the parties. For 
the above reason, I consider that the defendant is entitled to succeed. The 
appeal will be allowed, with costs, and the defendant is entitled to a declaration 
on his counterclaim, with costs. 


SCRUTTON, L.J.—This appeal from a judgment of Rocue, J., is intended to 
determine the true construction of a policy insuring certain profits against loss by 
fire. The assured had a tailoring factory at 226 and 228, Old Street, which made 
garments for sale at a number of retail shops belonging to the assured. There 
were fire insurances on the buildings and the stock, and the assured wanted, 
further, to insure the foss of profits caused by a fire stopping work on the premises. 
They arranged with the underwriters the terms of a policy, the important part of 
which is a typewritten clause inserted in a printed form. Obviously an inquiry 
into what profits of a business were loss by a fire at the central factory might 
involve a troublesome and difficult investigation. The typewritten clause avoids 
that investigation by settling two things—first, what events are to constitute a 
total or partial loss of profits respectively; second, what is to be the value of, or 
sum to be paid for, a total or partial loss respectively. This is rather more than 
a clause fixing the value of the subject-matter insured; it is also an agreement as 
to what events shall constitute a total or partial loss of the subject-matter insured. 
The clause, in my view, settles the two questions thus:—(i) As to the loss it 
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provides that for each working day on which work is wholly stopped at Old Street 
by fire there shall be a total loss of profits for a day, and that for each day on which 
the output at Old Street, though not entirely stopped, is diminished by fire, as 
compared with the output there on the same day in the previous year, 1.¢., 1s less 
than the previous year’s output there is a partial loss. (ii) As to the value of the 
thing lost, it provides that the total loss of profits on a working day shall be valued 
at £100 and that the partial loss of profits shall be valued at such fraction of £100 
as the actual output on any day in the year in question bears to the output on the 
same day in the previous year. ‘Two things will be noticed. The measure of loss 
total or partial, is conventional, to avoid difficulty of assessment, and not scien- 
tifically accurate. The drop between the two outputs is not necessarily the exact 
measure of the effect of fire, for there may have been a boom in the first year 
and a slump in trade in the second year; but the difference of output is taken as 
proof and measure of partial loss. And secondly, as counsel for the underwriters 
agreed, the only output contemplated is output at Old Street. If that output is 
wholly stopped, there is a total loss; if that ouput is partially stopped, there is a 
partial loss, its extent depending on comparison of two outputs at Old Street. 
The fact that there is an output at some other place is not to be brought into 
account in seeing whether there is a total or a partial loss under the clause; to do 
so would be to bring into the policy the troublesome investigations which it was 
the object of the clause to avoid. 

Some of the contentions of the underwriters may be shortly disposed of. It was 
argued that the clause only meant that the underwriters were not to pay more 
than £100 for a total loss, but that the assured must prove the actual amount of 
loss. This involves inserting ‘‘not more than’’ in the two earlier sentences of the 
clause, as the draftsman has expressly done in the last sentence, and as was done 
in Blascheck v. Russell (1), which turns partly on the words ‘‘not exceeding’’ and 
partly on the consideration that otherwise there would be no insurance on the last 
twenty performances when fifteen performances had lapsed. I can see no justifi- 
cation for this insertion. Two contentions of the underwriters in their defence 
involve the consideration of the question to what extent, if any, condition (1) is 
incorporated in the actual policy. It is common knowledge in insurance matters 
that the actual bargain between the parties is frequently written into a printed 
form, parts of which become, by reason of the matter written in, wholly inapplic- 
able to the bargain between the parties. In the present case the printed form used 
is that of Lloyd’s fire policy on profits. If the blanks in the first sentence were 
filled up and an amount inserted as the maximum amount of claim, for the pur- 
pose of the calculation of premium, there would be a complete policy. Under it, 
there would be an insurance of ‘‘profits’’ against loss by ‘‘fire.’’ Profits are 
defined as the ‘“‘net profit’’ for some period not specified plus certain specified 
standing charges which might be sterilised by the fire. If the amount insured 
by the policy, the amount on which premium is paid, exceeded what an assessor 
determines to be ‘‘the probable annual profits of the business after taking into 
consideration any extraordinary or unusual circumstances,’’ whatever that may 
mean, or if the fire causes certain standing charges to be reduced or extinguished, 
the “‘loss,’’ presumably the profits lost plus the standing charges rendered sterile, 
is to be reduced by the amount by which the amount insured exceeds the probable 
annual profits so calculated and by the standing charges saved. I hope Lloyd’s 
underwriters understand what this means, I do not. But it obviously means a 
very complicated investigation. Is an investigation on these lines consistent with 
the typewritten clause which, in my view, records the substance of the real bar- 
gain of the parties, and contains a promise to pay, not a calculated amount of 
actual profits or loss, or one based on or determined by ‘‘probable profits,’’ but an 
agreed and valued amount per day, if work is wholly stopped at the factory, and a 
proportion of that amount, if work is partially stopped, arrived at by comparing 
the output on any day when the fire affects output with that output on the 
corresponding day of the previous year? This is a valuation not of profits, but of 
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loss of profits by fire, with an agreement to pay the loss so passed and valued. 
There appears to me to be no room in this process for a calculation of “probable 
annual profits’’ and a comparison of them with the amount insured. The profits, 
including both profits lost and standing charges wasted, are valued at £100 a day, 
and that sum is to be paid for each day on which work is stopped by the fire. 

The first part of condition (1) seems, therefore, wholly inapplicable and excluded 
by the typewritten clause. If this is so, and part of the original system of 
calculating profits, the first item in condition (1), is excluded by the new system, 
Z find it difficult to believe that the second half of the sentence in condition (1) can 
remain. The two systems are incompatible and inconsistent. What about the 
second part of condition (1)? Suppose, for instance, travelling expenses or adver- 
tising expenses are, in fact, lessened by the fire until its effects are removed by 
reparation of the damage done. Is the actual reduction to be deducted from the 
valued loss? But we do not know at what amount the standing charges were 
valued in the valued loss, and whether that valuation did not already take into 
account the probable diminution in standing charges. So that to make a second 
deduction would credit the underwriters twice with diminution of standing charges. 
The parties have agreed that, say, a 50 per cent. reduction of output will diminish 
the loss from £100 to £50. Why is it further to be investigated what actually 
happens to the standing charges, if there is a 50 per cent. reduction of output as 
compared with the previous year? Have not the parties already included this in 
their valuation? In my view, both parts of condition (1) are quite inconsistent 
with the agreement to pay a conventionally valued loss, and this contention of 
the underwriters fails. 

The only remaining contention of the underwriters was that the assured must 
give credit for or bring into account any profits made in a temporary establishment 
in Craven Street started after the fire. It was alternatively put that, though there 
was a total loss at Old Street, the assured was bound to reduce that loss, and, 
therefore, to carry on his business at Craven Street or elsewhere to minimise the 
loss. It appears to me that this argument involves a complete misunderstanding 
of the practice of insurance in the case of conventional losses and valued policies. 
For instance, if goods valued at £100 are lost by perils insured against, but owing 
to fall of market at the time of loss similar goods can be purchased for £50, it 
cannot be suggested that the underwriters could say that the assured must mini- 
mise the loss, and as he could buy similar goods for £50, he must do so, and 
reduce their valued loss of £100 to £50. If the insurance is on a ship ‘‘to pay a 
total loss if she does not arrive by Jan. 1,’’ and the ship arrives by Jan. 15, the 
underwriters must pay a total loss, and cannot reduce their payment by the value 
of the ship, though they are entitled to the ship itself as salvage, or by subrogation. 
If the interest insured is totally lost, the underwriter cannot reduce the payment, 
because there are other elements which would reduce the loss to the assured, such 
as insurances, charitable contributions or contracts with others. When he has 
paid, and not till then, he is subrogated to any legal rights the assured had which 
might reduce the loss, but not to any charitable contributions, or sources of profit 
not depending on legal rights: Burnand v. Rodocanachi (2). As I have said, in 
a valued insurance on property the underwriter would not benefit by the fact that 
the assured could if he liked replace the insured property destroyed, by purchase 
at a price less than the value in the policy. What is insured is not the loss to the 
assured, but the loss of the property; and if that is valued at a certain figure, and 
there is an agreement which shall constitute its loss, it is immaterial that in 
consequence of the loss the assured may make profit from some other property. 
If one of two unique china vases is insured and destroyed, it does not avail the 
underwriter that by the destruction the second vase has become more unique and 
more valuable. If profits of a business in Old Street are insured and lost, it does 
not matter that the assured makes profits from a business in New Street: see 
Jebsen v. East and West India Dock Co. (3), where a wrongdoer was not allowed 
to reduce damages by the consideration that the plaintiffs had an opportunity of 
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making profits elsewhere by reason of his breach in the policy. The third condition 
appears to me to add nothing to the ordinary obligation of the assured. If fire 
causes the interruption, it is immaterial that the fire was caused by negligence of 
the assured’s servants, only wilful acts of the owner prevented recovery on the 
policy : see Trinder, Anderson & Co. v. Thames and Mersey Marine Insurance Co. 
(4). But once the fire has happened, the assured must do his best to extinguish 
it, and to carry on his output at Old Street. Otherwise the loss of output and 
profits would not be caused by the fire, but by the act of the assured. But this is 
limited to business and output at Old Street. If the assured cannot by reasonable 
exertions produce an output at Old Street, there is a total loss; to the extent to 
which, acting reasonably, his output at Old Street is diminished there is a partial 
loss. In other words, the subject-matter of insurance is limited locally; it is profits 
at Old Street derived from output at Old Street. The insurance is on a business 
carried on at Old Street, not elsewhere; and it is interruption of, or interference 
with, that business at Old Street by fire which causes the loss. The assured said 
that if output elsewhere were taken in, after considering the expenses of earning 
it, the underwriters would obtain no benefit. I do not know whether this is so, 
but I mention it to show that the underwriters’ contention would bring in all the 
complicated investigations which, in my view, it was the intention of this valued 
policy of a conventional loss to avoid. It may be that the result gives the assured 
more than an indemnity. Valued policies often do, and the rules of English law 
assist the process. For instance, a valued policy on freight insures gross freight ; 
and though, if the ship is lost early on the voyage, most of the expenses of earning 
the freight are saved, the assured will be entitled to recover the valued gross 
freight, without giving credit for the expenses saved. It may be that the same 
result follows here; it may be, on the other hand, that the parties, in agreeing the 
amount to be paid, valued all the items of probable loss or saving in a lump sum. 

I entirely agree with the judgment of Rocun, J., that this was a local insurance 
and a valued total loss of local profits, and that profits made elsewhere need not 
be brought into account. This result is entirely in accordance with insurance 
law as I understand it. 


ATKIN, L.J.—This is a claim by the plaintiffs on a fire policy against loss of 
profits caused by fire at the premises of the plaintiffs at 226-228 Old Street, London. 
[His Lorpsuip stated the facts.] The first question to be determined is, what is 
the subject-matter of insurance? It seems necessary to discuss this, for the 
learned judge below repeatedly describes the insurance as an insurance on loss of 
output. I am not sure that I understand what such an insurance would mean; 
presumably it means a loss of gross earnings. But in any case it seems to me 
improper to go outside the terms of the written document, the policy. The 
insurance is to cover ‘‘loss of profits,’’ and profits are defined in the document. 
It is true that under the policy there will be no loss of profits unless there is some 
diminution in output, but that consideration in itself is not of much assistance in 
solving the problem presented. Profits in the policy obviously mean gross profits 
as defined therein, for by the definition they include net profit added to the stand- 
ing charges specified, including interest and loan capital, salaries to staff and 
skilled employees, rent, rates and taxes, travelling expenses, and other charges. 
I accept the view of the plaintiffs that in this policy the profits at risk are valued. 
This appears to me to be the true meaning of the words in the typewritten clause, 
and, taking into consideration the plaintiffs’ methods of accounting, to be the way 
in which one would expect the business to be done. This means that “profits,” 
i.e., net profits, plus the total of the specified standing charges are to be taken 
by both parties to amount to £100 a day; and, therefore, if a fire occurs on the 
premises which causes a total cessation of output, and, therefore, of gross earnings, 
the total loss of profits per day is agreed at £100, and provision is made fox: a 
conventional estimate of a partial loss on the basis of the same valuation. I may 
add that, in my view, in a valued policy, what is valued is the subject-matter 
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of the insurance, and not the amount of the loss. This, I think, is made clear in 
marine insurance by the Marine Insurance Act, 1906, s. 27 (2) (3). This leaves 
the actual total loss to be calculated on the basis of the value of the subject- 
matter, but subject to any agreed method of determining the proportion of the loss 
or to any agreed deduction, as, for instance, sums recovered on any other policy. 

Having arrived at the conclusion that the profits are valued, one has to construe 
the policy as a whole, giving effect to every word except in so far as it appears plain 
that any of the provisions were not intended to apply to the particular contract. 
The contract is expressly made ‘subject to the conditions and definitions expressed 
in or endorsed upon the policy.’ The conditions endorsed are four in number. 
The first is :— 


“In the event of the amount insured by the policy exceeding the total of 
the probable annual profits of the business to be determined by an assessor 
(to be mutually agreed upon) after taking into consideration any extraordinary 
or unusual circumstances, or if the standing charges shall be reduced or 
cease to be paid, the amount of loss hereunder shall be reduced accordingly.”’ 


It was not, I think, contended before us, at any rate not with much emphasis, 
that the first part of the condition was applicable to the particular contract. In 
view of the difficulty of ascertaining what the net profits of the particular business 
at Old Street were, or what they probably would be in any future year following 
a fire, and in view of the fact that net profits form a material element of the 
“‘profits’’ insured, I think upon the whole that this part of the condition is 
inapplicable. But I see nothing in the second part of the condition which cannot 
reasonably apply to the actual contract made. ‘‘We are incurring certain standing 
charges and expect to earn an unknown net profit in respect of our business at the 
specified premises. If the premises or our stock or plant are injured by fire we 
shall for a time cease to produce and shall have no receipts to recoup us our 
standing charges or to give us our net profit. We shall, therefore, lose both of 
these and we agree that for the purpose of this policy the standing charges plus 
the net profit amount to £100 a day; and this sum you will pay us while production 
on the premises totally ceases. But inasmuch as we have arrived at the £100 by 
taking into account our standing charges, if during the period you are paying us 
these are reduced it is obvious that our loss is pro tanto reduced and your payment 
to us will be correspondingly diminished.’’ I can see nothing unreasonable in the 
application of such a term to a valued policy. On the contrary, it seems to me to 
be reasonable and necessary to prevent the contract from being a mere wager 
against fire. But it is enough to say that the parties have in terms agreed to make 
the condition a part of the contract and that it is neither senseless nor impossible 
to apply. I think, therefore, that the defendant is entitled to a declaration that 
the loss payable by him should be ascertained on the basis put forward in the 
defence and counter-claim. The reduction of the standing charges I assume to 
relate only to a reduction as from the date of the fire, up to which date they must 
ken to be valued. 

re remaining three conditions it is not disputed apply to the contract, but the 
defendant claims that the effect of condition (3) is to entitle him to bring into 
account the profits made at Craven Street, inasmuch as making profits there is a 
diminishing of the loss. I cannot take this view of the defendant's rights. The 
clause clearly compels the plaintiffs to do what they can to diminish the loss at 
Old Street by reducing so far as possible the effect of the fire there and producing 
as much output there after the fire as is reasonably necessary. It may also, on ae 
construction I have put on condition (1), involve them in taking all eres e 
steps to diminish the standing charges. But I do not think that it involves t “ 
in the obligation to take any steps to carry on the business elsewhere ; nor do 

think that, if they did carry on the business elsewhere, it would import an obliga- 
tion to account to the defendant for the profits. I can find no such ‘falas - 
the words. Whether, if the plaintiffs in fact use the same staff and skille 
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employees to make profits, the defendant would on payment of the loss be entitled 
by subrogation to such profits is a question that does not arise, inasmuch as the 


h t yet made any payment. 
defendant has not ye yP Appeal allowed. 


Solicitors: Hair ¢ Co.; R. Stewart Barnes. 
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SOCIETE DES HOTELS LE TOUQUET-PARIS-PLAGE v. 
CUMMINGS 


_Court or APPEAL (Bankes, Scrutton and Atkin, L.JJ.), December 9, 20, 1921] 


[Reported [1922] 1 K.B. 451; 91 L.J.K.B. 288; 126 L.T. 5138; 
38 T.L.R. 221; 66 Sol. Jo. 269] 


Debt—Foreign debt—Debt due in foreign currency—Action in England to recover 
debt—Payment to creditor in foreign country after action brought—Discharge 
of debt—Accord and satisfaction. 

The plaintiffs were a company incorporated in France. The defendant stayed 
at the plaintiffs’ hotel in France between July 4 and Aug. 4, 1914, and incurred 
a debt to the plaintiffs of 7,260 francs for board and residence and 10,775 frances, 
money lent by the plaintiffs to the defendant between those dates. On Aug. 3, 
1914, the defendant signed and handed to the plaintiffs’ manager at Le Touquet 
a document in which she admitted the debt of 18,035 francs, and undertook to 
pay the plaintiffs at their address in cash ‘‘as soon as the European crisis per- 
mits, in any case before the end of the year.’’ The defendant did not pay as 
arranged, and the plaintiffs, by a specially endorsed writ dated Nov. 1, 1919, 
claimed from the defendant payment of the 18,035 francs, ‘‘the equivalent of 
which on Dec. 81, 1914, is £715.’’ The defendant admitted the debt, but 
pleaded that the equivalent in English money should be ascertained as at the 
date of the judgment and not as at Dec. 31, 1914. On May 9, 1920, the de- 
fendant called at the plaintiffs’ hotel and paid 18,035 francs to the cashier, who 
knew nothing of either the debt or the action and gave her a receipt for the 
amount as for money received on deposit. The defendant then added to her 
defence in the action a plea of payment. 

Held: it was immaterial whether the cashier to whom the money was paid 
knew what was the amount of the debt or whether or not an action had been 
begun to recover it, and so did not intend to receive the money in satisfaction 
of the debt; the debt was owed to the plaintiffs in France where it could not 
have been successfully pleaded that in 1920 the French franc was of less value 
in English currency than it was on Dec. 31, 1914; and, therefore, by paying 
the amount of the debt in France, the defendant discharged the debt, but the 
payment was not an accord and satisfaction of the action and the plaintiffs 


were entitled to such costs as the court thought just and (Arxrn, J., dissenting) 
to nominal damages. 


Notes. Considered: Re British American Continental Bank, Credit General 
Liegeois’ Claim, [1922] All E.R.Rep. 219; Re British American Continental Bank, 
Lisser and Rosenkraz’s Claim, [1923] All E.R.Rep. 52; Madeleine Vioniet et Cie v. 
Wills, [1939] 4 All E.R. 136; Grayman v. Treitel, [1940] 2 All E.R. 188; 
Cummings v. London Bullion Co., [1952] 1 All E.R. 888. Referred to: Pocahontas 
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A Fuel Co., Inc. v. Amatielos (1922), 27 Com. Cas. 148; Re Chestermans Trusts. 
Mott v. Browning, [1923] All E.R.Rep. 705; Peyrae v. Wilkinson, [1923] All 
E.R.Rep. 180; The Baarn, [1933] P. 251; The Baarn, [1934] P. 171. 

As to the discharge of debts in foreign currency, see 27 Hatspury’s Laws 
(8rd Edn.) 5-7; and for cases see 35 Diaresr 178 et seq. 


B Cases referred to: 
(1) Randall v. Moon (1852), 12 C.B. 261; 21 L.J.C.P. 226; 19 L.T.0.S. 92; 138 
E.R. 90; 6 Digest 344, 2286. 
(2) Goodwin v. Cremer (1852), 18 Q.B. 757; 22 L.J.Q.B. 30; 17 Jur. 2; 118 E.R. 
286; 6 Digest 348, 2314. 
(3) Beaumont v. Greathead (1846), 2 C.B. 494; 3 Dow. & L. 631; 15 L.J.C.P. 
C 130; 6 L.T.O.S. 297; 185 E.R. 1039; 6 Digest 347, 2308. 
(4) Chambers v. Miller (1862), 18 C.B.N.S. 125; 1 New Rep. 95; 32 L.J.C.P. 30; 
7 L.T. 856; 9 Jur.N.S. 626; 11 W.R. 236; 143 E.R. 50; 12 Digest (Repl.) 
510, 3825. 
(5) Cook v. Hopewell (1856), 11 Exch. 555; 25 L.J.Ex. 71; 26 L.T.O.S. 224: 
2 Jur.N.S. 66; 4 W.R. 291; 156 E.R. 951; 12 Digest (Repl.) 511, 3833. 
Day v. McLea (1889), 22 Q.B.D. 610; 58 L.J.Q.B. 293; 60 L.T. 947; 53 J.P. 
532; 37 W.R. 483; 5 T.L.R. 379, C.A.; 12 Digest (Repl.) 529, 3991. 
(7) Hirachand Punamchand v. Temple, [1911] 2 K.B. 330; 80 L.J.K.B. 1155; 
105 L.T. 277; sub nom. Punamchand Shrichand & Co. v. Temple, 27 T.L.R. 
430; 55 Sol. Jo. 519, C.A.; 6 Digest 348, 2280. 
(8) Pilkington v. Liquidating Claims Comrs. on France (1821), 2 Knapp, 7. 


F& Also referred to in argument: 
Cash v. Kennion (1805), 11 Ves. 314; 32 E.R. 1109, L.C.; 85 Digest 173, 35. 
Manners v. Pearson & Son, [1898] 1 Ch. 581; 67 L.J.Ch. 304; 78 L.T. 432; 46 
W.R. 498; 14 T.L.R. 312; 42 Sol. Jo. 413, C.A.; 35 Digest 176, 57. 
Celia (Owners) v. Volturno (Owners). The Volturno, ante p. 110, [1921] 2 A.C. 
544; 90 L.J.P. 385; 126 L.T. 1; 87 T.L.R. 969; 15 Asp.M.L.C. 374, H.L.; 
EF 35 Digest 174, 39. 
Marburg v. Marburg (1866), 26 Maryland, 8. 
Scott v. Bevan (1831), 2 B. & Ad. 78; 9 L.J.0.S.K.B. 152; 109 E.R. 1073; 35 
Digest 174, 44. 
Di Ferdinando v. Simon, Smits & Co., Ltd., [1920] 3 K.B. 409; 89 L.J.K.B. 
1039; 124 L.T. 117; 36 T.L.R. 797; 25 Com. Cas. 37, C.A.; 35 Digest 175, 52. 


G Appeal by the defendant from an order of Avory, J., in an action tried without 
a jury. 

The plaintiffs, a company incorporated in France, claimed 18,035 francs, alleged 
to be due from the defendant for board and residence at the plaintiffs’ hotel, the 
Hermitage Hotel, Le Touquet-Paris-Plage (Pas de Calais), and for money lent. 
The defendant, a British subject, stayed at the Hermitage Hotel between July 4 

H and Aug. 4, 1914, and incurred a debt to the plaintiffs, for board and lodging and 
money lent, amounting in all to 18,035 francs. The particulars of claim endorsed 
on the writ in the action, which was issued on Nov. 9, 1919, were as follows : 


“To supplying board and residence to the defendant at the 


above hotel to Aug. 4, 1914 ee ae a ie ... 7,260 francs 
I ‘To money lent by the plaintiffs to the defendant a ... 10,775 francs 
Total ae Ee ... 18,035 franes 


The English equivalent of which on Dec. 31, 1914, is £715 13s. 4d.”’ 


On Aug. 3, 1914, the defendant signed and handed to the plaintiffs’ manager at the 
Hermitage Hotel, a document of the same date in which she admitted the debt and 
undertook to pay the plaintiffs at their address in cash “‘as soon as the European 
crisis permits, in any case before the end of the year.’’ Not having obtained pay- 
ment in accordance with this arrangement the plaintiffs commenced an action to 
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recover the amount stated above. By her defence, which was delivered on Feb. 2, 
1920, the defendant admitted the debt, but pleaded that her liability in sterling 
should be reckoned according to the rate of exchange prevailing at the date when 
judgment would be given in the action, and not according to the rate of exchange 
prevailing on Dec. 81, 1914, when the equivalent in English money of 18,035 French 
francs was £715. On May 17, 1920, the defendant delivered a further defence, in 
which she alleged that she had satisfied the claim by payment of 18,035 francs to 
the plaintiffs at Le Touquet on May 9, 1920. According to the evidence, the de- 
fendant, on May 9, 1920, called at the Hermitage Hotel, and paid 18,035 francs to 
a manager who was not acquainted with the facts. This manager gave her a receipt 
for that amount ‘‘as for money deposited with him.’’ It was agreed between the 
parties that the rate of exchange had fluctuated from 25-05 francs per £1 sterling 
on July 80, 1914, to 59-30-60 franes per £1 sterling on May 9, 1920. The questions 
in dispute were whether the debt was payable in English money at the rate prevail- 
ing on Dec. 81, 1914, or at the rate prevailing on the date of the judgment in the 
action, and secondly, whether the payment made on May 9, 1920, constituted accord 
and satisfaction of the debt. Avory, J., gave judgment in favour of the plaintiffs 
for £715, against which credit must be given for 18,035 francs calculated at the rate 
of exchange prevailing in May, 1920, when the payment was made by the defendant. 
The defendant appealed. 


Schiller, K.C., Giveen, and Bickmore for the defendant. 
Compston, K.C., and O’Malley (Frampton with them) for the plaintiffs. 


Dec. 20. The following judgments were read. 


BANKES, L.J.—The only material question for consideration is whether the plea 
of payment after action is established, and if established what the effect of it is. 
It is to be noticed that the plea does not set up that the payment was in settlement 
of the action, but that it was in settlement of the claim in the action. The plaintiffs 
do not sue upon the defendant’s undertaking, but upon the original consideration. 
In these circumstances the defendant's obligation was an obligation to pay to the 
plaintiffs in France. The sum to be paid was the sum of 18,035 francs. The de- 
fendant paid this amount at the place at which she agreed to pay it, but long after 
the agreed date. It is not disputed that the person who received the money had 
the necessary authority to receive debts due to the plaintiffs. It is not disputed 
that the person to whom the money was paid knew that the defendant was paying 
it in discharge of a debt due to the company. The plaintiffs knew all the facts, and 
nie e money was paid to their representative they kept it without objection or 
protest. 

Upon the question whether upon proof of these facts the plea of payment was 
made out, it seems to me immaterial to consider whether the person to whom the 
money was paid knew what the amount of the debt was, or whether or not an action 
had been commenced to recover it. The only ground upon which it has been urged 
that the plea of payment has not been proved is that, payment not having been 
made within the agreed time, the claim is really one for damages, which can only 
be met by proof of an accord and satisfaction, which has not been proved. Apart 
from the difficulty of presenting such a case in face of the endorsement on the writ, 
I think that it cannot prevail. The technical question whether a claim to recover 
a debt not paid on the due date is a claim in damages which precludes any plea of 
payment is one which was often referred to under the old system of pleading. In 


Sete AND LEAKE ON PRECEDENTS OF PLEADING (8rd Edn.) at p. 478, the editors 


oo the common case of a debtor paying his creditor a debt post diem, the 
ence 1s really one of accord and satisfaction, although from the frequent 


recurrence of the transaction it is look isti 
prea: ooked upon as a distinct defence under the 
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recognised. If the plea of payment is pleaded generally without limitation, it is 
taken as pleaded to the whole cause of action, and must show a payment in satis- 
faction of the damages as well as of the debt: Randall v. Moon (1). Payment after 
action brought is not a complete defence unless made in satisfaction of all damages 
and costs of the action as well as of the debt. If it is made in respect of the debt 
only the plaintiff is entitled to continue the action for nominal damages, and the 
costs of the action: Goodwin v. Cremer (2); and see Bunnen anp Leake on 
PRECEDENTS oF PLeaprna (3rd Edn.), p. 663. That payment of a debt made and 
accepted after the time of payment, but before action, is a complete defence, and 
that the creditor is not entitled to sue for nominal damages is settled by the decision 
in Beaumont v. Greathead (3) (2 C.B. at p. 499), where Mauze, J., says: 


“The question for consideration is whether, where a sum of money is due upon 
simple contract, and the creditor is entitled to claim nominal damages for its 
detention, the debtor is discharged by the creditor’s acceptance, before action 
brought, of the amount of the debt, or whether the former may afterwards sue 
for such nominal damages. I apprehend he cannot. Nominal damages are a 
mere peg on which to hang costs. If a creditor were to say to his debtor, ‘You 
owe me £50 and a nominal sum for the detention thereof’; and the latter were 
to produce £50 and tender it to the former, saying, ‘Here is the amount of the 
debt I owe you, and the nominal damages you claim’; that, I conceive, would 
be a very good tender. Nominal damages, in fact, mean a sum of money that 
may be spoken of, but that has no existence in point of quantity : and I think 
a man may very well pay £50 in satisfaction and discharge of a debt of £50 
and of the nominal damages due for its detention.”’ 


CRESSWELL, J., said (ibid. at p. 500): 


‘‘I am of opinion that the Lord Chief Justice was not bound to tell the jury 
that they must find some damages, and that the jury were not bound to give 
interest in the shape of damages. Payment of a smaller sum cannot be 
pleaded in satisfaction of a debt of larger amount: but I am not aware that the 
doctrine has ever been extended to the case of a claim for nominal damages 
after payment of the full amount of the actual debt.”’ 


As the defendant has proved that she paid the amount of the debt, at the place 
at which, and in the currency in which, it was payable, and as the amount she paid 
was accepted and retained without protest or objection, I am of opinion that the 
plea that after action brought she satisfied the plaintiffs’ claim by payment was 
made out, and that judgment should have been entered for the plaintiffs for nominal 
damages only. Costs were in the discretion of the judge who tried the case. I do 
not think that the defendant can expect any indulgence having regard to the fact 
that the payment was made without any communication with the plaintiffs’ 
solicitors, and I consider, therefore, that she should not have any costs of the 
action. The judgment will be entered for nominal damages, and the plaintiffs will 
have their costs down to and including the date when the defence of payment after 
action was pleaded, and the appeal will be allowed with costs. 


SCRUTTON, L.J.—This is an appeal from a judgment of Avory, J., raising a 
curious point of fact and law. The defendant, an English woman, at the outbreak 
of the war owed the plaintiffs, a French hotel company, a sum of 18,035 francs, 
payable before the end of 1914. For reasons which have nothing to do with the 
present appeal she declined to pay. On Nov. 1, 1919, the plaintiffs issued a writ 
against her in England claiming a sum in sterling equal to the value of 18,035 francs 
on Dec. 31, 1914. The defendant denied liability. On May 9, 1920, after defence 
delivered, and when the plaintiffs were represented by English solicitors, the de- 
fendant, on the advice of her solicitor, and without communicating with the legal 
representatives of the plaintiffs, called at the hotel in France and paid a repre- 
sentative of the hotel company the sum of 18,035 francs for which he gave a simple 
receipt acknowledging that the sum had been received. The judge below finds as 
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a fact that the person giving the receipt did not know the amount of the debt, and 
did not intend to receive the money in satisfaction. The defendant then pleaded 
in the English action this payment as satisfaction of the claim by payment. 
Whatever-the legal results of this may be, I desire to express my strong disapproval 
of the conduct of the defendant’s solicitor in sending his client to make a payment 
to the French plaintiffs, who knew nothing of English law, behind the backs of 
ir English legal representatives. 

Sipe Cet : (i) Is such a payment, when retained by the plaintiffs, accord 
and satisfaction, so as to be a defence to the action? (ii) Were the plaintiffs, who 
received in France the amount of their debt in francs in 1920, entitled to claim in 
addition such a sum in English money as made up their receipts to the value of 
that number of francs in English money in 1914 when it was due? It appears 
clear that under the old pleading payment after the due date could not be pleaded 
as payment, but only as accord and satisfaction : 


‘‘Where money is paid, not in performance of a promise, at the precise day 
when it ought to have been paid, but in satisfaction of a breach of promise, 
there must be not only payment but acceptance in satisfaction’’: per 
Wuutams, J., in Chambers v. Miller (4), 18 C.B.N.S. at p. 134. 


The reason for this is stated in Cook v. Hopewell (5) that the claim was both for 
the debt and damages for non-payment, and there must be shown to be accord both 
as to the debt and the damages. As to accord and satisfaction, we have the 
authority of this court in Day v. McLea (6) that accord and satisfaction is a 
question of fact. There the defendant sent a smaller sum in satisfaction of a 
larger debt; the plaintiffs kept the smaller sum, saying that they did so on account, 
and sued for the balance. It was argued that keeping the payment instead of 
returning it amounted in law to accord and satisfaction, but CuarLes, J., and the 
Court of Appeal held that it was not a question of law but of fact, and in fact there 
had been no accord: see the judgment of Bowen, L.J. It being a question of fact 
the subsequent decision of this court in Hirachand Punamchand v. Temple (7) of a 
question of fact does not bind us. There a third party sent a smaller sum in 
satisfaction of the claim; the creditor wrote back that he kept the sum on account 
and sued for the balance. The Court of Appeal held, reversing the judge below, 
that in fact there was an accord and satisfaction, and as their decision in fact does 
not now bind me it is not for me to question how they arrived at that decision of 
fact, nor how they could find, consistently with the evidence and the decision in 
Day v. McLea (6), that a creditor who said he kept the money on account and 
would and did sue for the balance had really agreed to accept in satisfaction. 

I take the same view as Avory, J., that there was here no accord and satisfaction, 
including in my consideration the fact to which he does not specifically refer, that 
the plaintiffs kept the money and did not return it, but went on with the action. 
But it does not necessarily follow that the plaintiffs were, therefore, entitled to the 
sum claimed. The day before the writ was issued, if the defendant had tendered 
in France to the plaintiffs 18,035 francs, could they have recovered more? They 
could not have recovered interest, for the law of France does not give it and the 
debt was a French debt. In France it could not have been successfully pleaded 
that the French franc was of less value in English currency than it was on Dec. 31, 
aa as aie Me ped hi to repay in English currency. But the writ 
issued in Germany Sold the d fe ae bi bey ps 42" ci pia 
eee altel ee bat efen ad oF succeeded by paying the number of 
represented a much ee n . 8 ee k : a in ae 4 sinh Se es 
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periods. In that case an English claimant desired compensation from English 
courts for a wrong done to him in France, and as personal property follows the 
domicil it may be that he was entitled to such an amount in English money as 
represented the value to him in England of the property confiscated at the time of 
confiscation. But in this case a domiciled Frenchman desires damages for non- 
payment to him on the due date of a debt payable in France in French currency. 
Can he increase the number of francs payable by saying that in one country French 
currency is worth less than it was at the agreed date for payment, though in other 
countries—that is, Germany—it is worth more than it was at the agreed date? 

In my view, the plaintiffs who were owed 18,035 francs payable in France, must 
be content with 18,035 frances paid in France. In the case of an English debt they 
would probably recover interest, but apparently French law, which determines the 
incidents of a French debt, excludes liability for interest. At the time of the pay- 
ment the plaintiffs were in addition entitled to costs to date of payment, and, as 
explained in Cook v. Hopewell (5), to nominal damages. Judgment should, there- 
fore, in my view, be entered for them for nominal damages with costs up to the 
time of the plea of payment of the debt. They have failed substantially since that 
plea, but as the difficulty has been brought about by the irregular act of the de- 
fendant in going behind the plaintiffs’ legal advisers, and the defendant did not 
offer to submit to nominal damages, but alleged accord and satisfaction in which 
she failed, there should be no costs of the action after payment in. The defendant 
must have the costs of this appeal. 


ATKIN, L.J. (read by Banxes, L.J.).—The original debt was contracted in 
France, by an Englishwoman living in England, to a French company, payable in 
France in French currency. There is no evidence as to French law differing from 
English law as to the legal consequences of such an obligation. In France the 
plaintiffs could have sued the defendant only for 18,035 francs, and on payment of 
that sum the defendant would at any time have discharged the obligation. 
Inasmuch as the obligation to pay to the plaintiffs in France 18,035 francs was a 
personal obligation, the plaintiffs would also have been entitled to sue the de- 
fendant in the courts of any country where they found her, provided that the 
municipal law of such country recognised personal obligation contracted outside its 
own territory, as would be the case in most States. 

The plaintiffs, therefore, have the right to sue the defendant in the English 
courts to recover the debt of 18,035 francs due to them in France. Judgment 
would only be given in the English courts expressed in English currency. At what 
date the exchange must be calculated is a matter of controversy that I need not 
deal with now. The action would be for a debt due in France just as if the debt 
were due in England it would be for such a debt. The legal position appears to me 
to be the same. If the plaintiffs had been an English company suing for an hotel 
bill of £1,800 it appears to me that, if before or after action brought the defendant 
paid and the plaintiffs received £1,800, the debt of £1,800 would be satisfied and 
discharged; if made after action brought a plea of such payment would be a good 
plea, and on being admitted or proved the plaintiffs would only be entitled to 
judgment for costs up to the date of the plea. No doubt, technically the action for 
debt is for the debt and for nominal damages for breach of the promise, expressed 
or implied, to pay on the due date. To satisfy the plaintiffs’ right of action once 
vested there must be an accord and satisfaction. But nominal damages in respect 
of the non-payment of a debt are a vain thing fondly invented, ‘‘a mere peg on 
which to hang costs’’: per Maus, J., in Beaumont v. Greathead (8), 2 C.B. at 
p. 499. If aman being owed £50 receives from his debtor after due date £50, what 
other inference can be drawn than that he receives it in satisfaction of the debt, 
and what other result can follow that the debt is discharged ? Rae: 

It was suggested in the present case, though with some distrust by the plaintiffs, 
that for the purposes of the English court once a writ was issued the debt of ee 
payable in France became a debt of sterling at the rate of exchange of Dec. 31, 
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1914, payable in England, and that such debt was not paid. Counsel disclaimed 
the suggestion that on Dec. 31, 1914, the defendant incurred a liability to the 
plaintiffs to pay them sterling in England. If such were the effect of the trans- 
action it would follow that the defendant on Jan. 1, 1915, incurred obligations to 
pay to the plaintiffs sums in the manifold currencies of the many countries in the 
world where she might eventually be sued. It appears to me that she was sued 
here for a French debt, and, if you please, for nominal damages, and that by paying 
the debt in France she discharged the debt for which she was sued in France, and 
in all other countries. It is not suggested that she thereby discharged herself of 
the obligation to pay costs—in other words, the payment was not an accord and 
satisfaction of the action. It seems to me that the usual results should follow: the 
claim is discharged, the plaintiffs are not entitled to judgment for nominal damages 
any more than they would if, having a debt for £180, they had received £180 in 
satisfaction and discharge of the debt. The plaintiffs should have their costs up to 
the date of the plea of payment. As I think that the defendant should not have 
been advised to take the course she did without communication with the plaintiffs’ 
legal advisers, especially in view of the fact that the plaintiffs were foreigners, I 
agree that the defendant should not have the costs of the action after plea. 

For the purposes of this action I have not thought it necessary to decide at what 
date the exchange should be calculated had the plaintiffs succeeded. The same 
result follows, though the exchange should be calculated as at the date when pay- 
ment became due. But no case that I know of has yet decided what the position 
is when a foreign creditor, to whom a debt is due in his country in the currency of 
his country, comes to sue his debtor in the courts of this country for the foreign 
debt. Much may be said for the proposition that the debtor's obligation is to pay, 
say, francs, and so continues until the debt is merged in the judgment which 
should give him the English equivalent at that date of those francs. It is a 
problem which seems to require very full consideration, and which I personally 
should desire to reserve. 


a Appeal allowed. 
Solicitors: Hutchison & Cuff; Cohen & Cohen. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. ] 
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FRENCH AND ANOTHER v. GETHING (GETHING, 


CLAIMANT) 
[Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), November 3, 4, 1921] 
B [Reported [1922] 1 K.B. 236; 91 L.J.K.B. 276; 126 L.T. 894; 


38 T.L.R. 77; 66 Sol. Jo. 140; [1922] B. & C.R. 30] 


Bill of Sale—Husband and wife—Gift by husband to wife of household furniture 
and effects—Chattels remaining in matrimonial home—Doubtful possession— 
Possession attached to wife's title—Chattels not in “apparent possession,” 
“order and disposition,”’ or ‘‘reputed ownership”’ of husband—Bills of Sale 

> Act, 1878 (41 & 42 Vict., c. 81), s. 8—Married Women’s Property Act, 1882 

(45 € 46 Vict., c. 75), s. 10. 

By a deed of gift a husband, in consideration of the love and affection he 
had for his wife, gave to her furniture and other effects in and about the 
matrimonial home for her absolute use and benefit and as her separate 
property. The deed was not registered under the Bills of Sale Act, 1878, and 

D _ the furniture remained in the home after the execution of the deed. A judg- 
ment obtained against the husband remaining unsatisfied, the judgment 
creditors levied execution at the house occupied by the husband and his wife. 
The wife having claimed the furniture under the deed of gift, an interpleader 
issue was directed. 

Held: (i) the goods being in the house occupied by both husband and wife, 

E sit was not possible to say which of them was in actual possession of the goods, 
and, therefore, possession being doubtful, it was attached to the title to the 
goods, which was in the wife, and the goods were not in the ‘apparent 
possession’’ of the husband within s. 8 of the Bills of Sale Act, 1878; (ii) the 
goods being the absolute property of the wife, they did not ‘‘continue to be 
in the order and disposition’’ of the husband within s. 10 of the Married 

F Women’s Property Act, 1882, nor did the fact that they were in the matri- 
monial home render them in the: ‘‘reputed ownership’’ of the husband within 
that section; accordingly, the claimant was entitled to succeed. 

Ramsay v. Margrett (1), [1894] 2 Q.B. 18, applied. 

Per Arkin, L.J.: When s. 4 of the Bills of Sale Act, 1878, provides that 

G ‘‘personal chattels shall be deemed to be in the ‘apparent possession’ of the 
person making or giving a bill of sale, so long as they remain or are in or upon 
any house . . . or other premises occupied by him, or are used and enjoyed by 
him in any place whatsoever, notwithstanding that formal possession thereof 
may have been taken by or given to any other person,’’ the contract is 
between the occupier of a house and some person outside to whom symbolic 

H possession of the goods in the house has been given, and not between one 
occupant of the house and another to whom actual possession of the goods 


has been given. ; . 
Judgment of the Divisional Court, [1921] 3 K.B. 280, affirmed. 


Notes. Considered: Youngs v. Youngs, [1940] 1 All E.R. 349; Hislop v. Hislop, 
[1950] W.N. 124. 


As to chattels in common establishment, see 8 Haussury’s Laws (8rd dn.) 270; 
and for cases see 7 Dicest 110 et seq., and see also 19 Hatspury’s Laws (3rd Edn.) 


837 and 27 Dicest (Repl.) 147 et seq. 


Cases referred to: : 
(1) Ramsay v. Margrett, [1894] 2 Q.B. 18; 63 L.J.Q.B. 518; 70 L.T. 788; 10 


T.L.R. 355; 1 Mans. 189; 9 R. 407, C.A.; 7 Digest 115, 672. 
(2) Jones v. Chapman (1849), 2 Exch. 803; 18 L.J.Ex. 456; 14 L.T.0.8. 46; 
13 J.P. 730; 154 E.R. 717, Ex. Ch.; 43 Digest 406, 284. 
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(3) Charlesworth v. Mills, [1892] A.C. 231; 61 L.J.Q.B. 830; 66 L.T. 690; 56 
J.P. 628; 41 W.R. 129; 8 T.L.R. 484; 36 Sol. Jo. 411, H.L.; 7 Digest 5, 11. 

(4) Re Couston, Ex parte Watkins (1873), 8 Ch. App. 520; 42 L.J.Bey. 50; 28 
L.T. 793; 21 W.R. 530, L.C. & L.J.; 17 Digest (Repl.) 29, 342. 

(5) Re Lake, Ex parte Dorman (1872), 8 Ch. App. 51; 42 L.J.Bey. 20; 27 L.T. 
528; 21 W.R. 94, L.JJ.; 5 Digest (Repl.) 820, 6918. 

(6) Re Satterthwaite, Ex parte Trustee (1895), 2 Mans. 52; 15 R. 242; 7 Digest 
115, 673. 

(7) Shepherd v. Pulbrook (1888), 59 L.T. 288; 4 T.L.R. 642, C.A.; 7 Digest 10, 
42. 

(8) Re Parker, Hx parte Turquand (1885), 14 Q.B.D. 636; 54 L.J.Q.B. 242; 53 
L.T. 579; 883 W.R. 437; 1 T.L.R. 284, C.A.; 7 Digest 155, 834. 


Also referred to in argument: 
Re Blenkhorn, Ex parte Jay (1874), 9 Ch. App. 697; 43 L.J.Bey. 122; 31 L.T. 
260; 38 J.P. 821; 22 W.R. 907, L.JJ.; 7 Digest 111, 654. 
Re Fowler, Ex parte Brooks (1883), 23 Ch.D. 261; 48 L.T. 453; 47 J.P. 470; 31 
W.R. 833, C.A.; 5 Digest (Repl.) 813, 6876. 
Re Emery, Ex parte Chief Official Receiver (1888), 21 Q.B.D. 405; 57 L.J.Q.B. 
629; 37 W.R. 21; 4 T.L.R. 701, C.A.; 7 Digest 101, 612. 
Lingard v. Messiter (1823), 1 B. & C. 308; 2 Dow. & Ry.K.B. 495; 1 L.J.0.S.K.B. 
121; 107 E.R. 115; 5 Digest (Repl.) 858, 7172. 
Sharman v. Mason, [1899] 2 Q.B. 679; 69 L.J.Q.B. 3; 81 L.T. 485; 48 W.R. 142; 
16 T.L.R. 11; 44 Sol. Jo. 26; 7 Mans. 19, D.C.; 5 Digest (Repl.) 843, 7103. 
Hollinshead v. Egan, Ltd., [1913] A.C. 564; 83 L.J.P.C. 74; 109 L.T. 681; 
29 T.L.R. 640; 57 Sol. Jo. 661; [1918] 2 I.R. 487; 47 I.L.T. 254, H.L.; 
5 Digest (Repl.) 841, *3343. 
Appeal by the execution creditors from an order of the Divisional Court affirming 
the order of a master on the trial of an interpleader issue. 


Schiller, K.C., Lightwood and A. R. Thomas for the execution creditors. 
Disturnal, K.C., and Wynn Werninck, for the claimant, were not called on to 
argue. 


BANKES, L.J.—The claimant was the wife of a judgment debtor. She lived 
with her husband in what Davey, L.J., in Ramsay v. Margrett (1) ({1894] 2 Q.B. 
at p. 27) called the conjugal domicil. The judgment creditor put in execution on 
the household goods in the house. The wife claims the goods. In her affidavit 
she stated that a considerable part of the goods had always been her property, and 
had never been her husband’s, but had been given to her by her father; the rest 
had been given to her by her husband by a deed of gift. There is no suggestion 
that the deed is invalid, or that it was not completed by the handing over of the 
last-mentioned goods. It was for all purposes a valid deed, which passed the 
property in the goods. But it is said that the deed was a bill of sale, and was not 
registered, and, therefore, the judgment creditor had a right to say that, notwith- 
standing the deed, he was entitled to seize the goods in execution—first, by s. 8 of 
the Bills of Sale Act, 1878; and secondly, by s. 10 of the Married Women’s Property 
Act, 1882. The Divisional Court refused to accept either contention, and held 
rightly that the case was covered by Ramsay v. Margrett (1). 

That was a claim by an execution creditor of a husband who was living with 
his wife, as the husband was in this case. There the wife had bought the goods 
from her husband, and that is the only difference between the cases. Counsel for 
the execution creditors contended that the difference between a purchase by a wife 
and a voluntary gift to a wife was very material. In my opinion, there is no 
material difference. In either case the goods become the absolute property of the 
wife, and absolute property in the wife is the basis of the decision in Ramsay v. 
Margrett (1). It is immaterial to consider how the goods became her property. 
That case decided two things—first, that where the husband and wife are living 
together in the conjugal domicil there is no presumption that the household goods 


A 
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are in the apparent possession of the husband; and, secondly, that the doctrine 
laid down in Lirrieron’s TeNnvuRES, s. 701, and Jones v. Chapman (2), that posses- 
sion follows title, applies to chattels as well as to land. Lorss, L.J., expressed a 
doubt how far it would operate to take goods out of the apparent possession of the 
husband; but Lorp Esuer, M.R., said ([1894] 2 Q.B. at p. 25): 


“So in this case the money which the plaintiff had was her money, and the 
furniture was her husband’s, and she had the right to buy with her money 
whatever she chose. When she bought these goods from her husband and 
paid him the price, they became her separate property. The goods were in 
the house in which the husband and the wife were living together, and in that 
state of things you could not say which of them had the actual possession of 
the goods. What is the rule of law as to possession in such a case? When 
the possession is doubtful it is attached by law to the title. Therefore, 
under such circumstances, the law considers the goods to be in the possession 
of the wife, who has the legal title to them.”’ 


Lorp Esuer, M.R., must have held that this was enough to take them out of the 
apparent possession of the husband, because he continues: ‘‘This consideration 
again is sufficient to oust the claim of the execution creditor.’’ So this doctrine, 
which was first invoked to decide between adverse claimants to land, was applied 
by Lorp Esuer, M.R., to a claim by an execution creditor of a husband to goods 
of the wife where it was doubtful whether the husband or the wife was in apparent 
possession of them. Davey, L.J., put it even more clearly. After citing Jones 
v. Chapman (2) and Charlesworth v. Mills (3) he says (ibid. at p. 28): 


‘‘Here the goods were in the conjugal domicil, and were being used by the 
husband and the wife for the purposes of that domicil. Under the circum- 
stances I draw the inference, and I think it is an irresistible inference, that 
the intention was that the goods should become the separate property of the 
wife out and out, in the same way as the other property which belonged to 
her, and was in her possession. [That intention may be effected by a gift as 
well as by a sale.] In other words, the intention was that both the property 
in the goods and the possession of them should pass at once to the wife. . 
The fact that the goods remained in the house as before was equally consistent 
with their being in her possession as with their being in his possession. 
Therefore, they were not in the apparent possession of the husband. If there 
had been a formal delivery of the goods to the wife, there could have been no 
question, but I do not think that such a delivery was necessary. I should, 
therefore, be prepared to hold that the plaintiff had a sufficient possession of 
the goods to take the case out of the Bills of Sale Act.”’ 


That means that the husband was not in apparent possession of the goods. In my 
view, therefore, Ramsay v. Margrett (1) is on all fours with this case; it binds us, 
and the judgment of the Divisional Court was right upon the point arising on s. 8 
of the Bills of Sale Act, 1878. 

But counsel for the execution creditors has argued that a somewhat different 
question arises under s. 10 of the Married Women’s Property Act, 1882, and that 
the case must be separately considered under that section. I am content to 
assume that. That section, after dealing with investments by a wife of her 
husband’s money without his consent, continues : 

‘nothing in this Act contained shall give validity as against creditors of the 

husband to any gift, by a husband to his wife, of any property which, after 

such gift, shall continue to be in the order and disposition or reputed owner- 

ship of the husband... .”’ . 
Counsel relied on the word ‘‘continue’’ as showing that the section refers to 
property which has been the husband’s and has passed to the wife. In order that 
the section may operate the property must continue to be in the order and disposi- 
tion or reputed ownership of the husband, which, I think, means in his actual 
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order and disposition or in his reputed ownership. There is here no question of 
the husband's order and disposition, because the property is the wife's, and is in 
her order and disposition. Was it in the reputed ownership of the husband? We 
have been referred to many cases, all differing in their facts from this case, of 
disputes between an execution creditor and a person who was indisputably in 
possession of the goods, where the question was whether upon a true inference 
from the facts he was the reputed owner also. I accept all that was said by 
Lorp Setsorne, L.C., in Ex parte Watkins (4), whose judgment tends to the 
opposite conclusion to that which counsel for the creditors asks us to draw. 
He said (8 Ch. App. at p. 528): 

“There is no inflexible rule of law that because a man who was once the 
owner of goods and has sold them remains in possession of them he must 
therefore be held to be the reputed owner. The statute does not say that. 
If he remains in possession with the reputation of ownership, and in those 
circumstances which create a reputation of ownership, then the property will 
pass to his assignees; but it is always a question of fact whether or no the 
circumstances are such as to create that reputation. What, then, are the 
principles applicable to the determination of that question? Much of the argu- 
ment seems to me to have proceeded on a fallacious application of the 
expressions ‘knowledge of the world’; and ‘known to the public.’ The doctrine 
of reputed ownership does not require any investigation into the actual state 
of knowledge or belief, either of all creditors, or of particular creditors, and 
still less of the outside world, who are no creditors at all, as to the position of 
particular goods. It is enough for the doctrine if those goods are in such a 
situation as to convey to the minds of those who know their situation the 
reputation of ownership, that reputation arising by the legitimate exercise of 
reason and judgment on the knowledge of those facts which are capable of 
being generally known to those who choose to make inquiry on the subject.”’ 


Are the goods in the present case in such a position as to convey to the minds of 
those who know their situation the reputation of ownership in the husband? They 
are household goods in the conjugal domicil. According to Ramsay v. Margrett (1) 
this is not enough to warrant the inference that they are in the apparent possession 
of the husband. How can the proper inference be that, although not in his 
apparent possession, they are in his reputed ownership? In my opinion, the 
distinction which counsel for the appellants drew between apparent possession and 
reputed ownership does not avail in this case. In my opinion, it requires further 
consideration. The appeal must be dismissed. 


SCRUTTON, L.J.—In May, 1914, the execution debtor made an absolute gift 
by deed to his wife of certain furniture and other effects in the dwelling-house 
where they lived together. This is not an attempt to set aside the gift under 
s. 42 of the Bankruptcy Act, 1914. If it were, the grantor would have to discharge 
the burden of proof imposed on him by that section. It is an attempt by judg- 
ment creditors of the husband to take in execution goods belonging to the wife, 
and they claim to do this on two grounds: First, by virtue of s. 8 of the Bills of 
Sale Act, 1878. They say that the deed was an assurance of personal chattels, 
and, therefore, a bill of sale within s. 4 of the Act. It was admittedly unregistered. 
Therefore, by s. 8 it is, as against all sheriffs’ officers and other persons seizing 
the chattels comprised in it under process of the court and against every person 
on whose behalf the process shall have issued, to be deemed fraudulent and void 
so far as regards the property in or right to possession of the chattels which at 
the time of executing the process and after seven days from the making or giving 
of the bill of sale ‘‘are in the possession or apparent possession of the person 
making such bill of sale.’ Two groups of cases have grown up about this section 
in which the question has been whether a document, which comes into existence 
at the same time as an act passing property in chattels, is or is not a bill of sale; 
for instance, if there is an oral agreement to sell certain goods, and at the time 
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of the sale a receipt for the purchase-money, or an inventory of the goods, is given 
the question whether the receipt or inventory is a bill of sale within s. 4 turns on 
which of these groups the particular case belongs to, and that depends upon 
whether the act which passes the property is independent of the written document 
or not. If the act is independent of the document the document is not a bill of 
sale. The question does not arise in this case, because beyond all doubt the deed 
of gift was the act which passed the property, and, therefore, it was a bill of sale. 
But the creditors must go further and prove that the goods remained in the 
possession or apparent possession of the grantor, the husband. At the present 
day, when wives can, and often do, possess as much property as their husbands, 
it is impossible to say whether the husband or the wife is in possession or apparent 
possession of the household furniture if nothing more is known than that the 
parties live together in the house. But if the furniture is in the apparent posses- 
sion of both, s. 8 of the Act of 1878 does not apply. That is the first answer to 
the creditors on this point. The second is that, if it is doubtful which of two 
persons is in possession of property, possession is in that one who has the right 
and title to possession. That person in this case was the wife. Therefore the 
claim under the Act of 1878 fails. 

The creditors’ second claim is under s. 10 of the Married Women’s Property Act, 
1882, which provides that 


‘nothing in this Act contained shall give validity as against creditors of the 
husband to any gift, by a husband to his wife, of any property which, after 
such gift, shall continue to be in the order and disposition or reputed ownership 
of the husband.”’ 


I should like to point out that properly speaking the fact that goods are in the 
order and disposition of a person is evidence that he is the reputed owner of them; 
but this section seems to imply that to be in the order and disposition of the 
husband is not the same as to be in his reputed ownership. Be that as it may, 
in the present case there is no evidence that these goods remained in the order 
and disposition of the judgment debtor, nor that they remained in his reputed 
ownership; though I think in this case the one conclusion follows from the other, 
for if the goods, being household furniture, are not in his order and disposition, 
they are not in his reputed ownership. For these reasons I think the appeal 
must be dismissed. 


ATKIN, L.J.—I agree. In my opinion, this case is covered by Ramsay v. 
Margrett (1). That case, like this, depended on the provisions of the Bills of 
Sale Act, 1878, and one of the questions was, as it is in this case, there being a 
bill of sale by a husband to his wife of household goods in the dwelling-house of 
both: Were the goods after the period of seven days mentioned in the section, in 
the possession or apparent possession of the grantor? Ramsay v. Margrett (1) 
seems to me to have decided that, where husband and wife are living together 
in the same house and the husband gives a bill of sale to his wife, not only are 
the goods in the possession of the wife and no longer in the possession of the 
husband, they are also in the apparent possession of the wife and no longer in 
the apparent possession of the husband. That must have been decided in Ramsay 
v. Margrett (1) because, assuming the document in that case to have been a bill 
of sale, if the goods had remained in the apparent possession of the grantor the 
bill of sale to be valid must have been registered; but both Lorp Esner, M.R., 
and Davey, L.J., held that it was enough if possession had been transferred to the 
wife, implying that apparent possession followed, and that the goods were neither 
in the possession nor in the apparent possession of the grantor. I think that case 
implies that ‘‘possession’’ and ‘“‘apparent possession’’ mean sole possession and 
apparent sole possession just as ‘*possession”’ and “reputed ownership’ were held 
to mean sole possession and sole reputed ownership when it was a question whether 
goods were in the order and disposition clause of the Bankruptcy Act, 1869, s. 15, 


Ex parte Dorman (5). 
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During the argument I put this case by way of illustration. If there are three 
men in a boat belonging to one of them, the boat is in the possession of the owner 
and not in the possession of the two visitors or either of them; it is in his apparent 
possession and not in that of them or either of them; and if the owner sells the 
boat to one of the visitors intending to pass the property in it to him, then 
possession and apparent possession are in the purchaser and not in the former 
owner. ‘That illustration sets at rest a number of difficulties. In Charlesworth v. 
Mills (3) Lorn Herscnett was dealing with a case where the possession of the 
goods had plainly passed to a pledgee. He had only to consider the Act of 1882, 
and, therefore, he reserved the case where, though possession had passed to 
pledgees, apparent possession might remain in the pledgor. There the debtor’s 
goods had been seized by the sherifft’s officer who was in possession; then an 
arrangement was made between the debtor and a firm of auctioneers by which 
they agreed to pay the judgment debt and costs, the man im possession was 
thenceforth to hold possession for the auctioneers, and the auctioneers were to sell 
the goods and repay themselves the amount of the judgment debt and costs which 
they had paid to the sheriff; this arrangement was completed; the auctioneers 
paid the sheriff, the officer gave them a receipt, and the debtor gave the auctioneers 
a letter embodying the terms of the arrangement. It is clear from these facts 
that possession had passed to the auctioneers. That was enough to take the case 
out of the Act of 1882. In a later case Re Satterthwaite (6), VauGHAN WILLIAMS, 
J., seems to have been in doubt whether there might not be apparent possession 
in a husband although possession was in the wife. I think it was unnecessary to 
embark on that question, because when the goods had passed from the husband's 
possession to that of the wife there was an end of his apparent possession. 

I should like to add a few words upon the definition of apparent possession in 
s. 4 of the Bills of Sale Act, 1878: 


‘Personal chattels shall be deemed to be in the ‘apparent possession’ of 
the person making or giving a bill of sale, so long as they remain or are in or 
upon any house . . . or other premises occupied by him, or are used and 
enjoyed by him in any place whatsoever, notwithstanding that formal possses- 
sion thereof may have been taken by or given to any other person.”’ 


The contrast there is between the occupier of a house and some person outside to 
whom symbolic possession of the goods in the house has been given; not between 
one occupant of the house and another occupant of the house to whom actual 
possession of the goods has been given. This was clear even before Ramsay v. 
Margrett (1) as appears from Shepherd v. Pulbrook (7). Very material upon the 
question of possession and apparent possession is the doubt there expressed by 
Linvtey, L.J., who ‘‘wished to guard against it being taken that goods which were 
the separate property of the wife were in the apparent possession of the husband, 
when husband and wife were living together.’’ In my opinion, the creditors fail 
on the point under s. 8 of the Bills of Sale Act, 1878. 

Their second argument is upon s. 10 of the Married Women’s Property Act, 1882. 
After dealing at considerable length with investments by a married woman of her 
husband’s money without his consent, and after providing that the court may 
order the investment and the dividends thereof to be transferred and paid to the 


husband, the section, without much relation to what has gone before, proceeds 
to enact: 


‘‘and nothing in this Act contained shall give validity as against creditors of 
the husband to any gift, by a husband to his wife, of any property, which, 


after such gift, shall continue to be in the order and disposition or reputed 
ownership of the husband... .” 


I agree with Banxes, L.J., in thinking it very doubtful whether this enactment 
was intended to apply only where the husband and wife are living in premises 
where the husband is carrying on business. I wish to reserve that question, 
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A though I have very little doubt that the words ‘‘order and disposition’’ and 
“‘reputed ownership’’ are taken from the Bankruptey Act, 1869, and, inasmuch 
as the words ‘‘being a trader’? which appeared in s. 15 (5) of that Act, are altogether 
omitted from s. 10 of the Married Women's Property Act, 1882, I should have 
thought there was much force in the argument that this omission of all reference 
to the husband's trade or business was deliberate. However that may be, I find 

B no ground for saying that these goods were in the order and disposition of the 
husband, which must mean that the husband has the right or the permission of 
the true owner to dispose of them or give directions for their removal from one 
place to another. There is no evidence in this case that the husband has either 
the one or the other. As to reputed ownership when applied to household furni- 
ture, if apparent possession is negatived it is difficult to imagine how a husband 

C who has neither possession nor apparent possession of the furniture can be said 
to be the reputed owner of it. At any rate, in the present case there is no evidence 
that these goods are in the reputed ownership of the husband. I cannot help 
thinking that the Divisional Court chose an unfortunate example of the application 
of this section when they suggested the business of an hotel keeper carried on by 
the husband, because the well-recognised custom of hiring furniture for an hotel 

D would be enough to take the furniture out of the reputed ownership of the husband : 

Ex parte Turquand (8). But upon the main points of the case I agree with the 
judgments which have been delivered, and with the judgment of Lusn, J., who is 
well versed in this branch of the law. 

Appeal dismissed. 
Solicitors: Reid, Sharman & Co.; Arthur Sugden. 
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G [Court or AppeaL (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
April 6, 7, 8, 1921] 
[Reported 91 L.J.Ch. 40; 125 L.T. 482; 37 T.L.R. 607; 
65 Sol. Jo. 567] 


Judgment—Judicial decision as authority—Judgments below discharged by 
el House of Lords—Permission to plaintiffs to raise new issues of fact in fresh 
| action—Authority of discharged judgments. 

On an appeal from the Court of Appeal the House of Lords discharged the 
judgments previously given and directed that the plaintiffs might amend their 
pleadings and raise fresh issues of fact in a new action. 

Held: in the new action, in any matter not affected by the fresh issues 

J raised, e.g., the construction of a deed, the court, though technically not bound 
| by the discharged judgments, would feel obliged to come to the same decision 
as the court had arrived at in the first action. 


Land—Right to support—Conveyance of surface apart from subjacent minerals— 
Grantee of surface deprived of right—Exceptions and reservations in con- 
veyance. 
The right to the support of the surface of land by subjacent minerals arises 

on the severance of the surface from the subjacent minerals. It is not an 
easement, but is naturally incident to the ownership of the soil, and there is 
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nothing in law to prevent the severance being effected on such terms that the 

owner of the surface shall never have any right of support. The right to let 

down the surface is not necessarily the subject of a re-grant, but may be 
severed from the ownership of the surface by means of exceptions and reserva- 
tions in a conveyance of the surface. 

Notes. As to judicial decisions as authorities, see 22 Haussury’s Laws 
(8rd Edn.) 796 et seq.; and for cases see 30 Dicesr (Repl.) 211 et seq. As to yer 
right of support of a surface owner, see 26 Hatspury’s Laws (8rd Edn.) 339 et seq.; 
and for cases see 34 Dicrst 700 et seq. 

Cases referred to: 

(1) Andrew v. Henderson and Dimmark (1871), 9 Macph. (Ct. of Sess.) 554; 
reversed sub nom. Buchanan v. Andrew (1878), L.R. 2 Sc. & Div. 286; 
sub nom. Henderson v. Andrew, 87 J.P. 486, H.L.; 34 Digest 704, 926. 

(2) Rowbotham v. Wilson (1856), 6 E. & B. 593; 27 L.T.O.S. 199; affirmed 

(1857), 8 E. & B. 123; 27 L.J.Q.B. 61; 29 L.T.0.S. 357; 8 Jur.N.S. 1297; 
5 W.R. 820; 120 E.R. 45, Ex. Ch.; affirmed (1860), 8 H.L.Cas. 348; 30 
L.J.Q.B. 49; 2 L.T. 642; 24 J.P. 579; 6 Jur.N.S. 965; 11 E.R. 463, H.L.; 
34 Digest 615, 121. 

Also referred to in argument : 

London Corpn. v. Riggs (1880), 13 Ch.D. 798; 49 L.J.Ch. 297; 42 L.T. 580; 44 
J.P. 345; 28 W.R. 610; 19 Digest 100, 627. 

Backhouse v. Bononi (1861), 9 H.L.Cas. 503; 34 L.J.Q.B. 181; 4 L.T. 754; 7 
Jur.N.S. 809; 9 W.R. 769; 11 E.R. 825, H.L.; 19 Digest 163, 1140. 

Davis v. Treharne (1881), 6 App. Cas. 460; 50 L.J.Q.B. 665; 29 W.R. 869, H.L.; 
34 Digest 710, 954. 

Howley Park Coal and Cannel Co. v. London and North Western Rail. Co., 
[1913] A.C. 11; 82 L.J.Ch. 76; 107 L.T. 625; 29 T.L.R. 85; 57 Sol. Jo. 42; 
H.L.; 11 Digest (Repl.) 165, 379. 

Humphries v. Brogen (1850), 12 Q.B. 739; 20 L.J.Q.B. 10; 16 L.T.O.S. 457; 
116 E.R. 1048; sub nom. Humfries v. Brogen, 15 Jur. 124; 34 Digest 610, 85. 

Beard v. Moira Colliery Co., Ltd., [1915] 1 Ch. 257; 84 L.J.Ch. 155; 112 L.T. 
227; 59 Sol. Jo. 103, C.A.; 34 Digest 707, 943. 

Appeal from a decision of Russetu, J. 

The plaintiffs were lessees of certain lands in Glamorganshire upon which build- 
ings had been erected, and they brought an action to restrain the defendant 
company, who were the lessees of mines and minerals under the surface, from 
continuing their underground workings so as to cause the surface of the lands to 
subside. The writ was first issued in 1915, and an order was made that it should 
be decided, as a preliminary point of law, whether by virtue of the exceptions, 
reservations, agreements, and declarations in a partition deed of Feb. 23, 1788, the 
defendants had a legal right to work the mines and minerals so as to cause the 
subsidence complained of. On Oct. 81, 1916, the point was decided by Youncrr, J., 
in favour of the defendants, and on Feb. 19, 1917, the Court of Appeal affirmed that 
decision: [1917] 1 Ch. 488. On appeal to the House of Lords, the plaintiffs stated 
that they desired to raise fresh issues of fact, and the House of Lords, without 
hearing the appeal, and upon the terms of the plaintiffs paying the costs to date, 
discharged the judgments previously given, and gave leave to the plaintiffs to 
amend their pleadings and to raise the issues again in a fresh action: [1918] A.C. 
555. The pleadings were amended and the action again brought on. 

The facts were as follows. In 1788 large estates in Glamorganshire with the 
minerals thereunder (including the lands and minerals the subject of the action) 
stood limited to the use of Edward Matthew for life, with remainder to secure a 
jointure for his wife Mary; with remainder to the use of his three daughters, 
ramet of Jom Crm: rw of 1H: Gus; and Elmar, wl ol 

g rd; non in tail, with cross-remainders between them, 

and remainders over. By a partition deed of Feb. 23, 1788, made between Edward 
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Matthew and his wife, of the first part, the three daughters with their respective 
husbands respectively, of the second, third, and fourth parts, and two sets of 
grantees to uses, of the fifth and sixth parts, all the lands in question (the mines 
and minerals, with full liberty for Edward Matthew during his life, and thereafter 
for the Curres, Gwynnes, and Lords, their heirs and assigns, to work the same to 
the most advantage for their mutual benefit, always excepted and reserved out of 
the grant and conveyance) were granted and conveyed to the grantees in three 
equal parts; as to two parts upon uses for Edward Matthew and his wife during 
their lives and thereafter upon uses in favour of the Curres and Gwynnes 
respectively; and as to the third part (which included the lands the subject of this 
action) upon uses in favour of Mr. and Mrs. Matthew, with remainder as Mr. and 
Mrs. Lord should appoint, or as Mr. Lord, if the survivor of them, should appoint, 
with remainder to Mr. and Mrs. Lord successively for life, with remainder to their 
issue in tail, with an ultimate remainder to Mrs. Lord in fee simple. The deed 
contained a covenant that a fine sur conusance de droit come ceo should be levied 
(which was soon after done), and the deed contained an express proviso that all the 
mines and minerals ‘‘already opened and unopened or at any time hereafter to be 
opened’’ were to be ‘‘expressly reserved and excepted out of the aforesaid partition’’ 
for the benefit, profit, and advantage of Edward Matthew and his assigns for life, 
and thereafter for the joint profit, benefit, and advantage of the Curres, Gwynnes, 
and Lords, their heirs and assigns, with full liberty for them to work the mines 
and minerals for their equal and joint benefit, profit, and advantage, or for that of 
every person lawfully claiming under them respectively 


‘‘in as full and ample manner to all intents and purposes as if these presents 
and the partition and division of the said . . . lands had not been done and 
made anything hereinbefore contained to the contrary thereof in anywise 
notwithstanding.”’ 


There was no provision in the deed for compensating the owner of any share of the 
surface which might be injured by the working of the mines. On Sept. 12, 1797, 
Mr. and Mrs. Lord conveyed a part of the lands taken by them under the deed of 
1788, known as Cwmneol, to one Williams, the conveyance containing an exception 
of all the rights and interests in the mines and minerals thereunder as mentioned 
in the deed of 1788, and an exception and reservation of all the powers and liberties 
for working the same as in that deed reserved. These lands included those the 
subject of this action, and they were subsequently leased to the plaintiffs in 1896 
by the successors in title of Williams. On Dec. 9, 1848, the persons representing 
the interests of the Curres, Gwynnes, and Lords in the mines and minerals leased 
all the seams of coal and other minerals under Cwmneol for a term of sixty years 
from 1848, with power ‘‘to win, work, and carry away the same.’’ This lease be- 
came vested in the defendants, and in 1907 they surrendered it, and were granted 
a new lease upon similar terms for thirty-six years from 1905. In 1914 the repre- 
sentatives of the Lords’ interests granted to the defendants in fee simple the one 
undivided third part formerly of Eleanor Lord of the minerals under Cwmneol. 
The defendants’ workings about the year 1911 caused part of the surface of the 
lands leased to the plaintiff to subside, causing injury to buildings thereon, most of 
which had been erected in 1891 and 1892. The action was, therefore, brought in 
1915, when Youncer, J., and subsequently the Court of Appeal held that the 
reservations of the minerals in the deed of 1788 applied to the power of working 
the minerals with all natural consequences, and not merely to the power of entry 
on the land for the purpose of sinking shafts, &c., and, further, that the effect of 
the deed was, by necessary implication, to displace the plaintiffs’ common law right 
of support for the surface. 

Upon the case again coming on, after amendment of the pleadings, before 
Russet, J., the plaintiffs called evidence to show that in 1788 the only workings 
of coal known were those of shallow mines by the pillar and stall system, and that 
the modern system of sinking deep shafts and running deep galleries was unknown. 
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They contended, therefore, that the workings reserved by the deed of 1788 were 
only those which could then have been contemplated by the parties; further, that 
the right to support was, by common law, a right inherent in the freehold, which 
could only be taken away by express grant, and could not be conveyed away by the 
mere exceptions and reservations in the deed of 1788. They contended also that 
the fine levied was not sufficient; there should have been a re-grant, which 
necessitated a double fine; that the Lords’ interest only enabled them to grant a 
right to let down the surface during their lives, and, in any case, they could only 
have granted such a right in conjunction with the other tenants in common; that 
the conveyance of 1797 impliedly gave Williams and his assigns a right of support, 
and that the successors of the Lords could not derogate from that grant by granting 
a right to let down the surface. Russetu, J., held that the authorities showed that 
the right of support was not an easement, but a legal right vested in the fee simple 
ownership, which the fee simple owner could convey if he chose by apt words, and 
that the words used in the deed of 1788 showed a clear intention to convey the 
surface bereft of that right. Double fines had fallen into disuse since the Statute 
of Uses, and in 1788 were not necessary, particularly as the deed of 1788 operated 
as a bargain and sale. In his Lordship’s view, it was unnecessary to consider 
whether one of the tenants in common could deal with the minerals apart from the 
other tenants. The plaintiffs appealed. 


Romer, K.C., and MacSwinney for the plaintiffs. 
Upjohn, K.C., Clauson, K.C., and J. S. Wood for the defendant company. 


LORD STERNDALE, M.R., stated the facts as to the earlier litigation, and 
continued.—Technically, the orders made under the judgments of Younacer, J., 
and the Court of Appeal having been discharged, those judgments as to the effect 
of the deed of 1788 are not binding upon us, but it was recognised by counsel for 
the plaintiffs that it was extremely unlikely that we should not consider ourselves 
in fact bound by the judgment given by the Court of Appeal. The point determined 
by Youncerr, J., and the Court of Appeal was that on the construction of this deed 
of 1788 the defendants were entitled to work so as to let down the surface of the 
plaintiff's land, and counsel for the plaintiffs recognised that it would be extremely 
unlikely that we should differ from that, whether we were technically bound by it 
or not. Therefore, that question has not been seriously argued before us, though it 
remains open to the plaintiff in the House of Lords, just as it was before. I think 
that we certainly ought, whether the previous judgment of the Court of Appeal is 
technically binding upon us or not, to give our judgment in accordance with it. 
But that leaves other difficult questions which have been argued before us and 
which, in my opinion, are not covered by that decision. There are expressions 
both in the judgment of Youncer, J., and in the Court of Appeal which seem to 
cover, at any rate to a certain extent, some of the questions that have been argued 
before us, but I have the advantage here of sitting with Youncer, L.J., who heal 
the case in the first instance, and Warrineton, L.J., who delivered the judgment 
of the Court of Appeal before, and they assure me that any expressions they used 
were used without their having the questions which have been argued before us 
pan in their minds. Therefore, I do not think that those exphdisdlonts have 
cnet Aa ap the questions which we have to decide, apart from the one I 
hae ei seein - taken, and I do not say that it is an easy point at all, is 
; sai at by this deed, assuming the previous decision of the Court of 
Appeal to be right, there was a re-grant of the right to let down the surface to some 
eee they were I will deal with later—and that such a power must be 
ay itn Soe and cannot be given either by way of reservation or exception; 

1g So, that in 1788, at the date when this deed c it w 
necessary that that re-grant should hans 5 eed was executed, it was 
be hinicavactins ack ic cap ave been completed by a peculiar kind of fine, 

uble fine, which had not been done, and. th f } 
was not effective. The name ‘double fine” ; mt ep thee 
e 18 a curious name; it is picturesque 
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A and tugged, like the names of many of the other fines. But in 1819, the date of 
the third edition of Preston on ConveyancIna, it is stated on p. 213 of that book 
that ‘‘as this fine has fallen into disuse, the learning on the subject has become 
rather a matter of curiosity than utility." I do not intend to go into the matter 
because I do not think it is necessary, because, assuming that this was necessarily 
a re-grant, such a fine would not probably be necessary, and no such fine ever was 

B levied. But if the right, power, or privilege, whatever it may be called, of letting 
down the surface is not necessarily the subject of a re-grant, then the double fine 
was unnecessary, and the absence of it was immaterial. It was contended, and 
authorities—not with regard to the question of a right to let down the surface, but 
with regard to what was called the analogous rights of way, of sporting, of shooting, 
of fishing, and so on—have been cited to show that such a privilege or right must 

C come by re-grant, and cannot come by any reservation or exception. That may be 
and I dare say is correct, assuming that the land in respect of which the right was 
claimed was granted in the first instance with that right attached to it. The 
question upon this point with regard to this matter is whether that was so in the 
present case. 

The deed of 1788 was entered into by a number of persons who were entitled at 

D that time in this way. There was a gentleman called Matthew who was tenant for 

life of the whole property, surface, minerals, and everything else; there were his 
daughters who were also entitled as tenants in tail in common in remainder to the 
whole property. This deed of 1788 was a deed of partition. It was decided a very 
long time ago in a Court of Appeal case, in a judgment delivered by Lorp Denman, 
that the result of such a deed was to divide the surface in severalty between the 

E three persons, including the heir-at-law, subject to their father’s life interest, but 
not to interfere with the ownership of the minerals, and that seems to me pretty 
clearly to be the effect of the deed. The deed, as I have said, has been interpreted 
by a decision which we think it is right to follow to give to certain persons the right 
to work the mine so as to let down the surface if necessary, and the question that 
arises is whether upon this deed the surface, with all the rights attached to it, 

F including the right of support, was granted in severalty to these ladies, or whether 
it was granted without the right of support, although with the other rights which 
would attach to it. Russext, J., has held that the right of support was never 
granted to the owners in severalty of the surface, and, if he be right in that, then 
the question of the necessity for the double fine does not arise. I think he is right. 
The question is a difficult one I agree, but I think that the case that was cited 

G before him of Buchanan v. Andrew (1) shows that he was right. There are certain 
strong observations to that effect in the judgment of Lord Justice-Clerk Moncrierr 
in the Court of Session. His judgment was a dissenting judgment, and the House 
of Lords reversed the decision of the Court of Session and decided in accordance 
with the dissenting judgment of Lord Justice-Clerk Moncrrerr. It is quite true 
that they did not expressly affirm or express their agreement with the particular 

H observations which were made, and were cited in the judgment of Russet, J., to 
which I do not intend to refer in detail, but they certainly had those expressions 
before them, and there is no expression of dissent from them. It is quite true that 
Lord Justice-Clerk Moncrrerr was speaking of Scottish law, and it may possibly be 
that these technicalities of conveyancing relating to double fines and so on do not 
apply to Scottish law. I do not know. But, considering that Russe.u, J., based 

I his judgment very much upon the expressions of Lord Justice-Clerk Moncrierr, I 
think, if there had been any difference in effect between the law of the two 
countries, we should have had our attention called to it. In Buchanan Y. 
Andrew (1) Lorp SretBorne, L.C., seems to me to be speaking in accordance with 
the opinion expressed by Lord Justice-Clerk Monorierr, and in accordance with 
the judgment now given by Russetx, J. After saying that, as a general rule, the 
grant of land carries with it the right of support to the land, not as an easement at 
all, but as a natural right, Lorp SrtporNe goes on to say (L.R. 2 Sc. & Div. at 


p. 288) : 
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‘‘But, on the other hand, I apprehend it is the clear law of England, and also 
of Scotland, that when two persons meet and deliberately settle a contract, 
they are at liberty to enter into such terms (not being contrary to the public 
law) as they may think fit, and if a feuar of surface lands is willing to take the 
risk of any injury which may be done by the working of the subjacent minerals, 
it is perfectly lawful for him to do so. . . . The person who was previously the 
owner of the entirety being under no antecedent obligation to part with any 
portion previously his own, except upon such terms as are mutually agreed 
upon.”’ 

That is, it seems to me, in accordance with what was said by Lord Justice-Clerk 

MoncrierfF in this passage (9 Macph. (Ct. of Sess.) at p. 572): 


‘In this feu contract, accordingly, Buchanan conveys the surface to Porteous, 
but he does not convey the minerals; and he does not convey the right to claim 
damages for any injury which the working of the minerals may occasion. On 
the contrary, he reserves the minerals and the right to work and win them free 
of any such claim of damage. It is thus clear that Buchanan retained some- 
thing more, and Porteous acquired something less, than at common law the 
ownership of the minerals and the surface respectively would have conferred 
upon them . . . the result in law is that Buchanan retained the right to disturb 
the surface to this extent, and that Porteous to this extent did not acquire and 
did not pay for the right to support.”’ 


The argument of counsel for the plaintiffs and his comment is that in that case 
Lord Justice-Clerk Moncrierr and the House of Lords were merely stating the 
result of the conveyance, and were not stating the method by which that result 
had been obtained. I do not think that is so. I think that the expressions in the 
judgment go beyond that, and that they go to this, that you can have a conveyance 
of the surface of the land without passing by that conveyance the natural right to 
support which in the ordinary case would be passed by it. I think the judgment 
must go to that extent, and we have to follow the decision of the House of Lords, 
whether the Scottish case is technically binding upon us or not. As I have said, 
no distinction between the Scottish law has been pointed out to us. 

If that be so, I am rather glad to say that a great many other difficult questions 
do not arise. It was said, and quite correctly said, that in 1797, by virtue of a 
power contained in the deed of 1788, the Lords, that is to say, Mr. and Mrs. Lord, 
the owners of a portion of the land, conveyed the surface of the land direct to the 
plaintiffs’ predecessors in title, and, therefore, they could not now derogate from 
their grant by themselves working so as to let down the surface and destroy the 
surface which they had appointed to the plaintiffs’ predecessors in title. The next 
necessary step in the argument was that, as they could not do it, the Curre owners 
and the Gwynne owners, under whom as well as under the Lord owners the de- 
fendants claim, could not do so without their consent, because there was a joint 
power given to them to let down, and it could not be done by two of the three who 
had the joint power if the third had got rid of his right to do it. It could only be 
done by the three, except in the case of estoppel, and this is not a case of estoppel, 
and if one had by his act prevented himself from exercising his power the other two 
could not do it without him. I think myself that there are several answers to 
those contentions. I have very grave doubts whether this was a joint power in the 
sense that has been argued at all, but it is enough to say that the point does not 
arise if, as a matter of fact, the Lord owners, when they had the surface conveyed 
to them in severalty under the deed of 1788, got that surface only without the right 
of support, because, if that were all that they had, that was all that they could 
appoint to the Plaintiffs’ predecessors in title, and, therefore, the appointment of 
eae i predecessors in title was not a grant from which they could 
‘ee a . ea per ead destroy the right of support to the surface which they 
i ae : which they could not give to the plaintiffs’ predecessors in title. 

elore, 1t seems to me that the decision upon the question whether this right to 
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let down could only be done by re-grant really disposes of all the questions in the 
case before us. I think that Russewn, J.’s judgment was right, and that the 
appeal should be dismissed with costs. 


WARRINGTON, L.J., stated the facts as to the previous litigation, and con- 
tinued.—So far as the construction of the deed is concerned, although the order of 
Youncer, J., and the order of this court have been set aside, and, therefore, cannot 
be treated as res judicata, yet the opinions expressed by Youncer, J., and this 
court remain as an authority on the construction of this deed. I think it has been 
recognised by counsel for the plaintiffs that this court would not depart from its 
previous decision on the question, and with that I unhesitatingly agree. I see no 
reason whatever for departing from what this court said previously—that on the 
true construction of this deed the true intent of the parties was that the owners of 
the minerals should be entitled so to work as they could have worked when they 
were also the owners of the surface, and, therefore, could so work, if they pleased, 
as to let down the surface. 

But then it is said, assuming that to be so, that there are other difficulties in the 
way of the present owners of the minerals so working. The first of these difficulties 
arises on a consideration of the technical mode in which the result is arrived at: 
that the owners of the surface cannot prevent the owners of the minerals from 
letting the surface down. On the one hand, it is said that, on the true construction 
and effect of this deed, the right of the surface owners to protection from the work- 
ing of the subjacent minerals never arose at all, and, on the other hand, it is said 
that the power of the owners of the minerals to damage the surface by their work- 
ing is a special right, or power, or easement, or whatever you like to call it— 
probably ‘‘easement’’ is the correct term—and that it is necessary to show that the 
deed we have to deal with granted that easement to the owners of the minerals. 
It becomes important, because, having regard to the title of the persons concerned 
at the date when the deed of severance was executed, it was necessary that that 
conveyance should be perfected by a fine, and if a re-grant of the right to let down 
the surface were essential, then it was contended that there should have been a 
double fine—first the fine which conveyed the fee simple of the land to the surface 
owners with the right of support, and then another which conveyed the easement 
or right to let down the surface. 

Which of those two contentions is the correct one? I look at it, first, quite 
independently of authority, in order to see what is the kind of question we are 
dealing with. While the lands remain unsevered, that is to say, while the sub- 
jacent strata remain in the hands of the owner of the surface, the question of the 
right of support from the subjacent strata never arises at all. The right which the 
surface owner then has to protect his surface is a right to prevent anybody taking 
the minerals at all—they belong to him—and he has no right to support as against 
himself. The right he has is to prevent those minerals from being removed, 
whether they endanger the surface and let it down or not. I start with this, then, 
that this particular right is one which arises on the severance, and not until the 
severance. When it does arise it is, I think it is now quite settled, a natural 
incident (it is not an easement) of the ownership of the soil. What is there, 1 ask 
myself, in principle to prevent the owner both of the soil and the minerals, if he 
grants the soil to one person reserving to himself the minerals, to prevent him 
from so granting that surface that the right of support shall never arise at all? 
In other words, what is there in law that would prevent the severance being 
effected on such terms that the surface owner shall never have that right of 
support? I can see nothing. It seems to me that the authorities, so far as they 
go on that subject, strongly support the view that there is nothing. 

I want to refer to a passage in Lorp CAMpBELL’s judgment in Rowbotham v. 
Wilson (2). I think the point arose rather neatly then. That case was a case of an 
award under a private Act of Parliament for the inclosure of certain common 


grounds. By the award in that case certain surface was allotted to one Pears, and 
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the minerals under it were allotted to one Howlette. On the face of the award 
there was a stipulation that the allottees of the mines should have liberty to work 
the mines, and the allottees of the surface should have no claim to compensation 
for any consequent sinking of the surface. It will be observed that the stipulations 
which were contained in the award negatived the right of the allottee of the surface 
to claim compensation for disturbance to the surface. It did not profess to convey 
any right to the owner of the mines. The award was executed by the surface 
allottee as a deed. The mineral allottee did not execute it as a deed, but he 
accepted the allotment, and was held by the court to be bound by the stipulations 
contained in the award. Lorp CamppBeLL, who was delivering the judgment of the 
Court of Queen’s Bench, said (6 E. & B. at p. 602): 


‘‘In the present case we are of opinion that there is evidence to show that upon 
the severance of the surface and the minerals the owner of the surface took as 
a separate tenement without that continuing and unqualified right to support 
from the subjacent strata to which the owner of the surface would be prima 
facie entitled.”’ 


The judges were Lorp CAMPBELL, CoLERIDGE, J., ERLE, J., and Crompton, J. I see 
that Crompron, J., left the court before the conclusion of the argument, so we may 
take it that this is the judgment of Lorp CamppeLi, CoLertpGE, J., and Erte, J. 

In accordance with the view thus expressed is the statement of Lord Justice- 
Clerk Moncrierr, who deals with the law of Scotland in Andrew v. Henderson and 
Dimmark (1). That statement has already been read. [Hrs Lorpsuip read the 
passage read by the Master of the Rolls, and continued:] The view of that learned 
judge was adopted in the House of Lords, who reversed the decision of the Court of 
Session. Lorp SexLporne, L.C., in giving judgment in the House of Lords said 
(L.R. 2 Sc. & Div. at p. 288): 


“But, on the other hand, I apprehend it is the clear law of England and also 
of Scotland that when two persons meet and deliberately settle a contract, 
they are at liberty to enter into such terms (not being contrary to the public 
law) as they may think fit; and if a feuar of surface lands is willing to take the 
risk of any injury which may be done by the working of the subjacent minerals, 
it is perfectly lawful for him to do so; the person who was previously the owner 
of the entirety being under no antecedent obligation to part with any portion 
previously his own, except upon such terms as are mutually agreed upon.”’ 


It is said that those two judgments, and I suppose it would be said, too, that the 
judgment of Lorp Camprett in Rowbotham v. Wilson (2), only express the result of 
the transaction, and do not express the technical mode by which it is being carried 
out. That may be so, but after carefully considering the arguments which have 
been addressed to us, and the authorities which have been cited to us upon this 
point, I still cannot see why on the severance of the surface from the minerals 
there should not be an exception or a qualification—I do not care what you call it— 
of that which is conveyed to the surface owner, and if that exception or qualification 
prevents the surface owner from enforcing, as against the owner of the minerals, 
his right to support, then the owner of the minerals acquires, without any grant to 
him, but by reason of the fact that the right to prevent the letting down has not 
been conveyed to the surface owner, the right to work those minerals so as to let 
down the surface of the land. 

If that view be correct, and if under this deed of 1788 the surface owner never 
acquired the right to support at all, then the other questions which have been 
argued before us do not arise. There is only one of them to which I think it right 
to allude, and that is the contention that inasmuch as the present owners of the 
minerals derived their title through the Lords, or perhaps it would be more correct 
to say through Mr. Lord in particular, by virtue of a conveyance executed in 1797 
the Lords are precluded from, and therefore those who claim under them are ne 
precluded from, derogating from the grant made by that deed, and destroying the 
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subject-matter of that grant by letting down the surface. If I am right in what I 
have said as to the true construction and effect of the deed of 1788, this question 
does not arise. By the deed of 1788, in that part of the deed which deals with the 
limitation of the surface, a portion of the surface was limited to such uses as the 
two Lords should by deed jointly appoint, and in default of appointment to certain 
uses which it is unnecessary now to mention. The conveyance of 1797 was an 
appointment in pursuance of that power, and if I am right in saying that the right 
to support did not pass under the conveyance of the surface in the deed of 1788 
then the power of appointment extended to no more than that which was cease 
in the original conveyance. Accordingly, those who took by virtue of that appoint- 
ment never acquired the right of support. The interference with the support would 
be no derogation from the grant, and the suggestion that those who claim through 
the Lords are, by virtue of the doctrine against derogating from the grant, prevented 
from doing what they are doing fails to have any effect. For those reasons I think 


the judgment of Russet, J., was correct, and this appeal, therefore, must be 
dismissed. 


YOUNGER, L.J.—I am of the same opinion, and, agreeing as I do with the 
judgments which have been delivered by my Lord and the lord justice, I do not 
think it is necessary that I should add any observations of my own in support of 
them. I would only say that if it does turn out elsewhere that the grounds upon 
which these judgments proceed are well founded, I can well conceive that the 
result will be to strengthen, and it may be materially to strengthen, the position of 
the plaintiffs on the main question which is involved in the litigation between them 
and the defendants, which main question is, I agree with my Lord and the lord 
justice, concluded, so far as this court is concerned, both by authorities which are 
not binding on the House of Lords, and also by a decision of this court itself on 
this very deed of 1788, when it was brought before it on the last occasion. 


Solicitors : Peacock & Goddard, for D. W. Jones & Co., Merthyr Tydfil; Bell, 
Brodrick ¢ Gray, for C. and W. Kenshole & Prosser, Aberdare. 
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I Mandamus—Statutory right—Enforcement—Inadequate remedy provided by 


statute for failure to perform statutory obligation—Refusal by borough 

council to obey precept for rates—Statutory remedy of distress on property 

of council and/or members. 

Where a statute confers a right and either that statute or some other Act 
provides a remedy for the breach of that right the enforcement of the right 
will, as a general rule, be limited to an exercise of the statutory remedy, but 
where the enforcement of the right will not be ensured by the statutory remedy 
the court may grant an order of mandamus. 
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Where, therefore, the London County Council and the Metropolitan Asylums 
Board, acting under the London Government Act, 1899, s. 11 (2), and the 
Metropolitan Poor Act, 1867, s. 56, respectively, had issued precepts to a 
borough council which the council refused to obey, and the remedy open to the 
county council and the board under the County Rates Act, 1852, s. 28, and 
the Poor Rate Act, 1839, s. 1, respectively, was to distrain on the goods of the 
borough council and/or those of its members, 


Held: in both cases this remedy was rather a personal punishment of indi- 
viduals who did not perform their duty under the statutes than a method of 
enforcing the performance of that duty, and was utterly inadequate to produce 
the sums for which the precepts were issued, and, therefore, mandamus would 
issue directing the borough council to obey the precepts. 


Notes. Considered: R. v. Woolwich Borough Council, Ex parte Woolwich Union 
Guardians (1922), 20 L.G.R. 820. Referred to: Stepney Borough Council v. John 
Walker & Sons, Ltd., [1934] A.C. 365. 

As to mandamus where there is no other legal remedy, see 11 Hatssury’s Laws 
(3rd Edn.) 107-109; and for cases see 16 Dicrst 291-303. 
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Cur. adv. vult. 
July 27. The following judgments were read. 


BANKES, L.J.—The Poplar Borough Council appeal against two orders of the 
Divisional Court directing two peremptory writs of mandamus to issue, the one 
commanding the borough council pay to the London County Council the sum of 
£33,944 10s. 6d., the first instalment due under a precept of the London County 
Council dated May 10, 1921, and the other to pay to the managers of the Metro- 
politan Asylums Board two sums of £7,035, each due from them under and by 
virtue of a precept of the said managers to the guardians of the poor of the parish 
of Poplar, dated April 9, 1921, and in each case if necessary to make and levy a 
rate for the purpose of those payments. The orders were made by the Divisional 
Court in consequence of a refusal by the borough council to honour the precept, or 
to attempt to raise or pay any portion of the money required. The borough council 
made no objection to the validity of the precepts, and did not dispute their statutory 
obligation to raise the moneys, but in an affidavit sworn by the mayor and some 
other members of the borough council complaint is made that the borough of Poplar 
is in an unfortunate position as compared with other metropolitan boroughs, and 
the deponents submit that in the financial circumstances in which the council finds 
itself the council is unable to discharge its liabilities and ought not to be called on 
to undertake further liabilities which it cannot possibly meet. I call attention to 
this submission merely for the purpose of pointing out that upon an application 
such as the present these are matters with which a court of law has no concern. 

Parliament has laid the statutory duty upon the Poplar Borough Council of 
obeying the precepts and paying the money. They refuse to do so. The only 
concern of the court in these circumstances is to interpret the will of Parliament 
and to see that the appropriate remedy is applied. If the existing law press too 
hardly upon the borough of Poplar it is Parliament alone that can reduce the 
pressure. If those who control the expenditure of the borough lay a greater burden 
upon the ratepayers than they can bear the ratepayers have the remedy in their 
own hands. That, prima facie, mandamus is the appropriate remedy where there 
is a clear breach of duty by a public body the performance of which would be to 
the benefit of the person or body complaining is clear. In cases where the statute 
creating the duty has prescribed a form of remedy for a breach of that duty, other 
than mandamus, then as a general rule the court will not allow any other remedy 
to be pursued. There may also be cases where the party complaining may have 
some alternative remedy as convenient, beneficial and effectual as mandamus and 
if so, in its discretion, the court will not grant a writ of mandamus. In the 
Divisional Court the contention for the borough council proceeded apparently upon 
the assumption that the county council and the managers each had an alternative 
remedy and that the court ought, in the exercise of its discretion, to refuse to grant 
a mandamus. If the argument had been confined to this point in this court I 
should not have considered it necessary to add anything to what was said by 
Sankey, J., in his judgment as I entirely agree with the grounds of his decision. 
In this court, however, the argument was put a great deal higher. It was con- 
tended that an exclusive remedy was provided by statute for both of the breaches 
of duty complained of, and that the court had no power to make an order granting 
the writs. ane 

The rule which has guided the courts in reference to this last contention is to 
be found in many cases. I will only refer to Rh. v. A rchbishop of Canterbury and 
Bishop of London (1), where Lorp ELLENBoROoUGH points out (15 East, at p. 136) : 


“There have been many dicta of judges cited, from none of which am I 
prepared to differ, or to deny to any of them their proper weight and authority ; 
the result of them is in effect this, that this court, in the exercise of its 
authority to grant the writ of mandamus will render it as far as it can the 
supplementary means of substantial justice in every case where there is no 
other specific legal remedy for a legal right, and will provide as effectually as 
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it can that others exercise their duty wherever the subject-matter is properly 
within its control. The right of the court to apply these means for the attain- 
ment of such an end, and to prevent that defect of legal justice which might 
otherwise ensue, has been in general admitted.”’ 


In Doe d. Murray, Bishop of Rochester v. Bridges (2), Lorp TENTERDEN says (1 
B. & Ad. at p. 859): 


‘‘Where an Act creates an obligation, and enforces the performance in a speci- 
fied manner, we take it to be a general rule that performance cannot be 
enforced in any other manner. If an obligation is created, but no mode of 
enforcing its performance is ordained, the common law may, in general, find 
a mode suited to the particular nature of the case.”’ 


In Pasmore v. Oswaldtwistle U.D.C. (3) ({1898] A.C. at p. 397), Lorp Hatsspury 
says that he decided the case upon the ground that the statute provided the only 
remedy for a new obligation created by the statute itself. 

In my opinion, the argument in the case of the London County Council fails on 
the face of the statute which creates the obligation. The material section is s. 11 (2) 
of the London Government Act, 1899, which is in these terms : 


‘After the appointed day every precept issued by any authority in London 
for the purpose of obtaining money which is ultimately to be raised out of a 
rate within a borough [other than a precept sent to guardians by the Local 
Government Board or by a body containing representatives elected by the 
guardians] shall be sent to the council at their offices, addressed to the council 
or to the town clerk. Any such precept, if so sent and addressed, shall be 
deemed to be personally served on the council, and shall be executed by them. 
‘Precept’ in this section includes any order, certificate, warrant, or other docu- 
ment of a like character, and the Local Government Board may settle the form 
of any precept as so defined.’’ 


|The words in square brackets were repealed by the Local Government Act, 1929. ] 
The Act of 1899, though it creates the obligation for the first time, is entirely silent 
on the question of any remedy as against the council. The fact that the council 
are overseers of every parish within the borough under s. 11 (1) of the statute, and 
may be proceeded against as such for breaches of duty created by other statutes, 
appears to me to be quite irrelevant. 

The case of the managers of the Metropolitan Asylums Board stands in a some- 
what different position. The precept issued by that body is excepted from s. 11 (2) 
of the London Government Act, 1899. The Metropolitan Poor Act, 1867 [repealed], 
is the Act which provides for the contributions of unions and parishes to the 
requirements of the managers. Section 56 authorises the managers to call upon 
the guardians for such contributions as the managers consider requisite for their 
purposes. It was under this section that the managers served the guardians with 
the formal precept dated April 9, 1921. The guardians, in their turn, acting under 
their general powers, caused an order for contribution to be served upon the council 
of the borough of Poplar as the overseers of the parishes within the borough, 
requiring them to pay to the treasurer of the guardians on certain named dates 
during the periods ending June 30, 1921, and Sept. 30, 1921, respectively, and out 
of the general rate, sums amounting altogether to over £253,000, which sums in- 
cluded the amount specified in the managers’ precept to the guardians. The 
borough council refuse to include this last amount in their estimates or to levy any 
rate which will include it. This is the default complained of by the managers in 
respect of which they apply for a mandamus. The Metropolitan Poor Act, 1867, 
s. 58, provides machinery by which the managers may, if the guardians make 
default in paying the contributions demanded of them, proceed against the over- 
seers in like manner as the guardians may proceed against them for recovery of 
contributions of parishes. In the present case the managers are not complaining 
of any default on the part of the guardians. The contribution, it is true, has not 
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been paid, but that is not through any actual default of the guardians. The obli- 
gation to pay is laid by the statute upon the guardians. If the managers had 
sought to obtain a mandamus against the guardians it might have been open to them 
to contend that the statute pointed out the appropriate remedy for the managers 
to take by proceedings against the overseers directly. Whether such a contention 
would avail them I will consider later, but I cannot see that the overseers can 
successfully claim to stand in the shoes of the guardians for the purpose of taking 
any advantage of the provisions in the statute. The statutory obligation upon the 
borough council to obey the precept of the guardians is not contained in the Metro- 
politan Poor Act, 1867, at all. What remedy the guardians may have against the 
overseers for failing to comply with the precept seems to me for the present purpose 
to be immaterial. There is no statute which, in my opinion, provides the managers 
with an exclusive remedy for the breach of duty of which they complain. Assum- 
ing for the purpose of the argument that the borough council can take the point 
that for the present purpose they can claim the benefit of the provisions of s. 58 
of the Metropolitan Poor Act, 1867, I am of opinion that it is no answer to the 
present application for a mandamus. In the first place, as pointed out by Lorp 
MacnaGuTen in Pasmore v. Oswaldtwistle U.D.C. (3) ([{1898] at p. 397), the 
general rule to which I have already referred admits of exceptions, which must 
depend on the scope and language of the Act which creates the obligation, and on 
considerations of policy and convenience. If ever an exception to the rule should 
be admitted, it should be in the present case. The suggested remedy is so ludi- 
crously inadequate that it seems to be a misuse of language to call it a remedy at 
all. Barwick v. South Eastern and Chatham Rail. Cos. (4) and Simmonds v. 
Newport Abercarn Black Vein Steam Coal Co. (5) are both cases in this court in 
which it was held that a statutory remedy was so inappropriate that it must not be 
regarded as exclusive. In the second place, in spite of the decision in R. v. 
Bermondsey Borough Council, Ex parte Bermondsey Guardians (6), I venture to 
doubt whether the statutes which give power to levy distress upon the goods of 
individual overseers apply to the goods of a borough council merely because the 
statute of 1899 directs that the council of each borough shall be the overseers of 
every parish within their borough. For these reasons I think that both appeals 
fail and must be dismissed with costs. 


WARRINGTON, L.J.—These are two appeals by the council of the metropolitan 
borough of Poplar (which I will hereinafter refer to as the Poplar Borough Council) 
against two orders of the King’s Bench Division, ordering the issue of a peremptory 
writ of mandamus directed to the Poplar Borough Council commanding them to 
pay in the one case to the London County Council a sum of money due under a 
precept dated May 10, 1921, and in the other to the managers of the Metropolitan 
Asylums District two sums due by virtue of a precept of the said managers to the 
guardians of the poor of Poplar dated April 9, 1921, and in each case if necessary 
to make and levy a rate for that purpose. 

I will deal first with the case in which the writ was issued on the application of 
the London County Council. The sum mentioned in the order is a sum of money 
duly apportioned to the borough of Poplar as their proportion of the county rate. 
It is not disputed that the precept for the sum mentioned in the order was duly 
sent to the Poplar Borough Council as the overseers : see London Government Act, 
1899, s. 11 (1); for that the council as such overseers were by virtue of the same 
provision (and of sub-s. (2) of the same section) bound to execute the precept by 
paying the amount thereof to the London County Council. But it was contended 
(i) that as by the Act imposing the duty to pay a remedy was provided for recover- 
ing the money that remedy and that alone can be resorted to, and (ii) that, even 
if this is not so, then, inasmuch as the issue of the writ is in the discretion of the 
court the existence of that other remedy is sufficient reason for refusing to direct 
the writ to issue. As to the first point, the borough council rely on the principle 
‘that where an Act creates an obligation and enforces the performance in a specified 
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manner,” it is ‘‘a general rule that performance cannot be enforced in any other 
manner’: see Doe d. Murray, Bishop of Rochester v. Bridges (2) (1 B. & Ad. at 
p. 859); and they cite the judgment of Lorp Haussury in Pasmore v. Oswaldtwistle 
U.D.C. (3). The remedy alleged in the present case is that of personal distress 
upon the goods of the overseer making default, who is described in the statute as 
‘the offender’’: see County Rates Act, 1852, s. 28; and is punitive. I cannot 
think that distress upon the goods of an overseer who might well be possessed of 
goods of trifling value could have been intended to be the only remedy for recovery 
of the portion due from a parish of the county rate. Lorp MACNAGHTEN in the case 
above cited says ([1898] A.C. at p. 397): 

‘‘Whether the general rule is to prevail or whether an exception to the general 

rule is to be admitted must depend on the scope and language of the Act which 

creates the obligation and on considerations of policy and convenience.” 


I am clearly of opinion that the present case does not fall within the general rule. 
There is a further answer which is, in my opinion, fatal—namely, that the Act of 
1899, which imposes the duty on the council, does not give the remedy. This is 
given by another Act—namely, the County Rates Act, 1852 [repealed]. 

In my opinion, the first ground of appeal fails. As to the second, the issue of 
the writ is no doubt discretionary, and it has been laid down that where there is a 
remedy equally convenient, beneficial and effectual, a mandamus will not be 
granted (R. v. Leicester Union (7)). But for the reasons given by the learned 
judge in the court below, it seems to me that the alternative remedy by distress 
on the goods of the Poplar Borough Council is certainly not equally convenient, 
beneficial or effectual with the writ of mandamus. This second ground of appeal 
also fails. In the case of the managers of the Metropolitan Asylums District, the 
liability arises under the Metropolitan Poor Act, 1867 [repealed], and it is admitted 
in this case also that the precept was duly issued and that the borough council, as 
overseers, are liable to pay under s. 58 of that Act. The alternative remedy sug- 
gested in this case is again a right to distrain conferred by s. 1 of the Poor Rate 
Act, 1839. Assuming that such an alternative remedy is operative, the observa- 
tions I have made in the previous case as to the alternative remedy there relied on 
apply to the alternative remedy in the present case and need not be repeated. In 
my opinion, both appeals fail and must be dismissed. 


SCRUTTON, L.J.—The Poplar Borough Council appeal against an order of the 
Divisional Court that a peremptory mandamus should issue directing them to pay 
to the London County Council and the Metropolitan Asylums Board certain sums 
of money due under precepts from the proper authorities respectively, and, if 
necessary, to make and levy a rate for that purpose. I do not understand counsel 
for the borough council to dispute that the borough council are bound in law to pay 
the money and make the necessary rates for that purpose, and that they are guilty 
of a breach of their legal duty in not doing so. The attitude of the borough council 
is that to levy a rate to meet the precepts of the county council and asylums board 
would impose too great a burden upon the poorer classes of their ratepayers, and, 
therefore, they do not propose even to try to collect the money. They take the 
same attitude with regard to the precepts for the Metropolitan Police and Metro- 
politan Water Board. I notice that though they do not propose to pay for the 
services rendered by these four bodies, they have not discontinued availing them- 
selves of these services, and they would probably be very indignant if their borough 
were deprived of the services for which they object to pay. But the question is 
not as to any moral justification of their attitude; it is admitted to be a breach of 
their legal duty. Their defence to this application is that mandamus is not the legal 
remedy, first, because there is another equally appropriate and efficient remedy, to 
distrain on the goods of the council; secondly (though I do not think this point was 
clearly and prominently put forward in the court below) because the Act creating 
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The cases of the two respondents vary slightly, and I take first the case of the 
London County Council. The duty of the borough council to obey the precept of 
the county council for the levying and payment of county rates rests on the London 
Government Act, 1899. By s. 11 any precept issued by any authority in London 
for the purpose of obtaining money which is ultimately to be raised out of a rate 
within a borough shall be sent to the borough council at their office, and ‘‘shall be 
executed by them.’’ It is this duty which the borough council have failed to 
observe in regard to a precept issued by the London County Council, and the duty 
is created by this statute. I do not find any remedy for the breach of this duty 
created by this statute, and for this reason I think the objection based on statutory 
remedies fails in the case of the London County Council. I understand the argu- 
ment of the borough council to be that, as the Act of 1899 creates the borough 
council overseers, it, therefore, renders them liable for breach of the new duty 
created by the Act of 1899, to the penalty to which overseers would have been liable 
for the breach of the old and different duty, imposed on overseers by the County 
Rates Act, 1852, to pay warrants issued by justices in default of payment of pre- 
cepts by guardians. The Act of 1899 does not say so, and I think counsel for the 
county council is right in arguing that this remedy is not attached to the new duty, 
in which case the borough council’s point about limitation to prescribed statutory 
remedies fails, for there is no prescribed statutory remedy. Should, however, the 
borough council’s view be right, that the old remedy is attached to the new statu- 
tory duty, the position becomes similar to that of the Metropolitan Asylums Board, 
to which I now turn. 

The Act of 1899, by s. 11, exempts from its operation precepts sent to guardians 
by a body containing representatives elected by the guardians. This covers the 
Metropolitan Asylums Board. We are then sent to the Metropolitan Poor Act, 
1867, s. 58 [repealed], which gives to such a body the same remedies against over- 
seers aS are given by s. 28 of the County Rates Act, 1852 [repealed], against 
overseers who fail to obey the warrants of justices to pay precepts. One thing is 
clear, that such a remedy is ludicrously inapplicable to the present default. To 
seize the personal goods of the borough council, whether this means goods owned 
by the council as such, such as water carts, or the personal goods of the members 
of the council, would be quite insufficient to produce even the first instalment of 
the precept; it would have to be repeated monthly for four months. Hither the 
council would buy the goods back again on the first distress, to have them seized 
again on the second distress, or, if the council submitted to being deprived of the 
goods on the first distress, there would be no goods to seize on the second distress, 
and the council would be deprived of the means to carry on essential services. In 
these circumstances the suggested alternative remedy is quite inefficient to produce 
the result aimed at, the performance of the statutory public duty, and is indeed 
obviously in its origin a person punishment of the individuals who do not perform 
it rather than a means of getting the duty performed.. 

This court has twice in the last year declined to limit applicants to a statutory 
remedy when that remedy would not secure the result which the statute intended 
to effect. In Barwick v. South Eastern and Chatham Rail. Cos. (4) it was argued 
that the liability to rates should be ascertained before magistrates in the way 
provided by the Act. The court pointed out why such proceedings would not attain 
the desired result, and declined to limit the applicants to the statutory remedy. 
Again in Simmonds v. Newport Abercarn Black Vein Steam Coal Co. (5) the court 
declined to limit the applicant under the Coal Mines Act, 1911, to the remedy for 
penalties by proceedings before magistrates given in the Act, because it would not 
secure the performance of the duty owed to the applicant. This is a view taken 
in many early cases, where the punishment of the defaulter does not secure the 
performance of the statutory duty. For instance, in R. v. Victoria Park Co. (8) 


Lorp Denman said (1 Q.B. at p. 291): 


“Tt was argued that we have issued the writ, even where there was a legal 
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remedy, in cases where that remedy was not so complete and beneficial as the 
writ would enforce. But that has been where the remedy at law was not in 
its nature so complete, without reference to any circumstances peculiar to the 
case in which it was to be used as in R. v. Severn and Wye Rail. Co. (9) where 
a mandamus was granted to compel a corporation to reinstate and lay down a 
railway, although an indictment would have lain for the non-repair ; for the 
only direct effect of the indictment would have been the punishment of the 
defendants by fine, and not procuring for the prosecutors the benefit which 
they sought and were entitled to.”’ 


In that case the court refused to grant a mandamus to pay money and make calls 
to raise it, where it was proved that the company had no money, no officials who 
could make calls, and that the last calls made’had not been paid. But it would 
be otherwise where, as in R. v. Birmingham and Gloucester Rail. Co. (10) (2 Q.B. 
at pp. 61-62), the company had not used their statutory powers at a time when 
they could have used them. In the present case it is clear that some of the rate- 
payers could pay a rate if made; it is not clear that a rate would not raise the 
money sufficient to pay the precepts, and it is not clear that the money difficulty 
of the council does not arise from their expenditure in other directions without 
regard to existing legal obligations. 

As pointed out by Lorp Macnacuren in the Oswaldtwistle Case (3) ({1898] A.C. 
at p. 397), the application of the rule of limitation of enforcement of a statutory 
right to the statutory remedy must depend on the scope of the Act and the obliga- 
tion, and on policy and convenience, by which I understand to be meant that 
where the performance of the statutory obligation will not be ensured by the 
statutory remedy, the importance from a view of policy of securing the performance 
of the statutory obligation may lead the court to grant other remedies than the 
statutory one. Mandamus is the regular remedy where it is desired to compel a 
public body to fulfil a public duty which they without legal excuse decline to 
perform, and, in my opinion, it is the only suitable and convenient course in this 
case. 

I am, therefore, of opinion that the respondents are not limited to the statutory 
remedy—in the case of the London County Council, because none is prescribed ; 
in the case of the Metropolitan Asylums Board, because the statutory remedy is by 
way of punishment, and in this case will not ensure performance. I am further 
of opinion that mandamus is by far the most convenient and effective remedy for 
the admitted breach of their legal duty committed by the borough council. The 
appeal, therefore, should be dismissed with costs. I hope I appreciate the con- 
sideration of the borough council for the poorer ratepayers of a poor borough, but 
if the burdens of the expenses of administration of London press unequally on 
various parts of that vast area, the remedy is not ‘‘direct’’ or illegal action, but 
bringing the matter before the attention of Parliament. If every public body 
which thinks its constituency over-rated is to be allowed to decline to pay its legal 
debts, the whole machinery of administration must speedily break down. The 
Poplar Borough Council will not be able to govern their area unless they can rely 
on their legal demands being obeyed even by those who disapprove of them, and 
they should, in my opinion, consider very carefully the great responsibility they 
eae when they set to other and more ignorant people an example of disobedience 
o law. 

Appeal dismissed. 

Solicitors : Scott Duckers & Thompson; D. P. Andrews; Williams & James. 


[Reported by W. C. Sanprorp, Ese., Barrister-at-Law.] 
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A 
R. v. POPLAR BOROUGH COUNCIL. Ex parte LONDON 
COUNTY COUNCIL (No. 2) 
R. v. SAME. Ex parte MANAGERS OF METROPOLITAN 
ASYLUMS BOARD (No. 2) 


Lb [Court or AppraL (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
August 4, 1921] 


[Reported [1922] 1 K.B. 95; 91 L.J.K.B. 174; 126 L.T, 188: 
85 J.P. 259; 38 T.L.R. 5; 19 L.G.R. 781] 


Contempt of Court—Corporation—Attachment—Borough council—Liability of 
C members—Defective notice of motion—Waiver of irregularity. 

A corporate body, such as a borough council, cannot be attached for failing 
to obey a writ of mandamus addressed to it, but the persons who govern the 
corporation and are responsible for its acts are liable to be attached for their 
disobedience. Notice of motion to attach should be served on all the members 
of the corporation, together with a copy of an affidavit specifying the nature 

D_ of the contempt with which each one is charged. But where the notice of 
motion (or, under the old practice, the rule nisi) is defective in form—e.g., in 
that it does not convey sufficiently definite information to the members intended 
to be affected thereby that they would have to appear and show cause against 
the attachment being issued—the irregularity can be waived by, e.g., the 
members swearing affidavits in which they attempt to justify their disobedience 

E to, and state that they do not intend to obey, the writ of mandamus, and 
appearing and addressing the court on the hearing of the motion (or rule nisi). 


Notes. Under s. 7 of the Administration of Justice (Miscellaneous Provisions) 
Act, 1938 (5 Hatspury’s Starures (2nd Edn.) 1121; ibid., vol. 6, p. 101), writs of 
mandamus were abolished and orders of mandamus are now issued in their place. 
Referred to: Re Carroll, [1931] 1 K.B. 317. 
F As to contempt of court by corporations and members thereof, see 8 Hatspury’s 
Laws (8rd Edn.) 26, 27, 29, 35, and ibid., vol. 9, p. 96. For cases see 13 DIGEST 
(Repl.) 327-831, 16 Dicesr 46 et seq. 


Cases referred to: 
(1) R. v. Ledgard (1841), 1 Q.B. 616; 113 E.R. 1268; sub nom. R. v. Poole 
Corpn., 1 Gal. & Dav. 728; 10 L.J.Q.B. 198; 13 Digest (Repl.) 347, 1550. 
G (2) McKeown v. Joint Stock Institute, Ltd., [1899] 1 Ch. 671; 68 L.J.Ch. 390; 
80 L.T. 641; 6 Mans. 338; 13 Digest (Repl.) 346, 1547. 


Appeals by the Poplar Borough Council and certain individual members thereof 
from orders of the Divisional Court (Lorp TreveTHIN, C.J., Bray and Sankey, JJ.) 
affirming orders against them for attachment for neglect to comply with writs of 

H mandamus directing them to levy rates to meet the precepts of the respondents the 
London County Council and the Metropolitan Asylums Board. 


Disturnal, K.C., and Slesser for the appellants. 
Macmorran, K.C., and Tindal Atkinson for the London County Council. 
Macmorran, K.C., and Herbert Smith for the Metropolitan Asylums Board. 


J LORD STERNDALE, M.R.—These are two appeals from an order of the 
Divisional Court issuing writs of attachment against the council of the metropolitan 
borough of Poplar, and also against certain individual members of that council. 
In one sense, there is no point of substance in it at all, in another sense there is 
considerable substance. The reason why I say that in one sense there is no sub- 
stance in it, is that there is no question whatever that the individuals against whom 
the writ of attachment has issued have not obeyed and have no intention of obeying 
the order of the court. The learned Lord Chief Justice has said that they have 


taken up the position which they take up from conscientious motives. I have no 
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wish to differ from that statement at all, but I think it necessary to point out that 
it is quite immaterial, unless and until the time comes when the law of this country 
is that a person may disobey the law as much as he likes, if he does it conscien- 
tiously. That is not the law. The question of motive is immaterial. There have 
been instances in which, by statute, conscientious motives have been stated to be, 
and have been constituted, sufficient reason for not obeying the law. This is not 
one of those cases that come within any of these exceptional statutes, and the fact 
that such exceptional statutes were necessary to make conscientious motives 
justification for disobeying the law shows that the general law is not to that effect. 
Therefore, in my opinion, the question whether the appellants here acted conscien- 
tiously, or not, has nothing to do with the matter. 

From another point of view, however, there is considerable substance, and that 
is this. By this order undoubtedly the liberty of the subject is affected, and it is 
extremely important that the liberty of the subject should not be affected except 
in the strictest form of law. That is a matter of great public importance. What 
has happened is this. The Poplar Borough Council received precepts from the 
London County Council and the Metropolitan Asylums Board, in accordance with 
the statute regulating the issue of such precepts. On receipt of those precepts it 
was the duty of the council to levy a rate to raise the money which was required 
by the precepts. They declined to do so on the ground that Poplar is a poor 
borough, its account is already overdrawn, its rating is at present extremely high 
and will be abnormally and extraordinarily high if the rate be levied to pay the 
money mentioned in the precepts. The members of the council were of opinion 
that these precepts should not be issued to individual boroughs, but that there 
should be an equalisation of rates over the whole of the metropolis, and that these 
precepts should be issued to the whole, so that the burden that falls upon the poor 
districts should be very much lightened. As the Lord Chief Justice said, that is 
a political matter of great difficulty. We all know that the burden of the rates, as 
well as of taxes, at the present moment is crushing, and there are persons who 
think (possibly rightly, I do not know) that until some of those burdens are in 
some way lightened the country will not be as prosperous as it ought to be. That 
is a matter with which I have nothing to do. But it is quite clear that the state 
of the country will not be improved if every subject of the country takes it upon 
himself to decide whether he will obey the law or not. That would produce, as the 
Lord Chief Justice said, a state of anarchy. Therefore, the law has to be enforced, 
as far as it can be. 

When the Poplar Borough Council failed to levy the rate, the two bodies who 
issued the precepts applied for a mandamus, and a writ of mandamus issued 
commanding 


‘‘the said council and every of them, firmly enjoining you that you do pay or 
cause to be paid, to the treasurer of the county of London, the said instalment 
of £33,944 10s. 6d., and if necessary do make and levy a rate for that purpose 
lest by your default the same complaint should be repeated to us and how you 
have executed this our writ made known to us,”’ 


and soon. That is a mandamus to the council, and it is agreed that the council 
1s a corporate body constituted under the London Government Act, 1899, and that 
the council mentioned there—the Poplar Borough Council—is not a mere name for 
a collection of individuals, but is a corporate body to whom the mandamus was 
addressed. That mandamus was not obeyed, and it is quite clear, according to the 
practice of the courts and the cases which have been cited to us, that where a writ 
of mandamus of that kind is addressed to a corporation, which can only act by the 
persons who govern it, if it be not obeyed, those persons are liable to be attached 
for not obeying it. They cannot say: ‘‘This is addressed to a corporate body. We 
are only individuals, and, therefore, the mandamus does not impose any obligation 
upon us. If it be not obeyed, the persons who have the power of making the 
corporation obey it or of setting the corporation in motion—the individuala who 
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have control of it—are liable to be attached for their disobedience. The Crown 
Office practice, with regard to this, follows the well-established rule, because it 
provides, by r. 55, that 


‘ 


unless the court or a judge otherwise directs when a writ of mandamus is 
directed to corporations service shall be made upon such and so many persons 
as are competent to do the act required to be done,”’ 


recognising the fact that a corporation can only act by the individuals who control 
it. I think, from a remark after judgment had been delivered in the Divisional 
Court, made by Mr. Lansbury [a member of the borough council], that he was 
contending that individuals who have the control of a corporation cannot be 
attached because that corporation has not obeyed the mandamus. If he meant to 
contend that, in my opinion he was wrong, and all the authorities and all the 
practice show that he was wrong. 

Therefore, the question is this. How is that obligation to be enforced against 
the individual members who have control of the corporation? I think that there 
is quite sufficient to show that the normal and ordinary and regular way of doing 
that is by getting a rule nisi for attachment against the individuals, naming them 
in the rule nisi and serving them with the same and the evidence which it is 
- proposed to adduce against them as individuals. That seems to mé the regular 
and proper course of procedure. That was not adopted in this case. I have not 
been able to see any reason at present why it was not. It might have been that 
in the circumstances of this case it would have been necessary to name the whole 
of the members of the council—I do not know. If it were, then it should have 
been done. But what was done was this. A rule nisi was obtained in this form : 

“It is directed that Friday, the 29th day of July inst., be peremptorily given 

to the defendant council to show cause why a writ or writs of attachment 

should not issue against them or every of them for their contempt in not 
obeying the peremptory writ of mandamus directed to them commanding them 

to pay to the London County Council, the sum named the first instalment. . . 

and if necessary to make and levy a rate for that purpose.”’ 

That was the rule, which was obtained, and it will be noticed that it gives a day 
to the defendant council ‘‘to show cause why a writ or writs of attachment should 
not issue against them or every of them.’’ The words ‘‘or every of them’’ are 
extraordinarily difficult words to which to attach any meaning, because the day is 
given to the defendant council, and, in my opinion, the regular course should have 
been followed of putting in the names of the individuals whom it was proposed to 
attach under this rule. 

The rule nisi and the evidence proposed to be adduced in support of it was 
served upon, I think, some thirty-one members, at any rate, a considerable number 
of members, but not upon all. The evidence was this. There was an affidavit of 
Mr. Andrews, the solicitor to the London County Council, and I have no doubt 
there was another one with regard to the Metropolitan Asylums Board, but I have 
not troubled about that. Mr. Andrews says: ‘‘The writ of mandamus was handed 
to Edgar John Tiffen, a law clerk in my department, with instructions to serve the 
same upon the town clerk and the mayor, aldermen and councillors of the said 
metropolitan borough of Poplar.’’ He goes on to say that he has received a printed 
list of the names and addresses of the said mayor, aldermen and councillors. “The 
said council of the metropolitan borough of Poplar have not paid the instalment of 
£33,000 odd as they were peremptorily commanded to do by the said writ of 
mandamus. I have made due inquiry of the Crown Office of this honourable 
court, and I am informed that the said council of the metropolitan borough of 
Poplar have not returned the same writ of mandamus to this honourable court 
setting out the manner in which they, the said council of the metropolitan borough 
of Poplar, had executed the same as they were peremptorily ordered to do. 

If all the members of the council had been named in the rule, and the rule and 
the affidavit had been served upon all of them, I think that, according to the 


440 ALL ENGLAND LAW REPORTS REPRINT {1921} All E.R. Rep. 


authorities, there would have been a prima facie case of disobedience by all of 
them, and they would have had then to show, each of them, that they were not 
personally guilty of the disobedience to the mandamus. But the rule and affidavit 
were not served upon all. They were only served upon a certain number, and 
none of them was named in the rule. But for matters which I shall have to men- 
tion directly, I should have been of opinion that there was nothing—or at any rate 
not sufficient—to call upon those members upon whom the rule and the affidavit 
were served, to show cause why the writ of attachment should not issue, because 
the prima facie disobedience which is shown by that affidavit does not necessarily 
attach to those persons upon whom it was served, any more than those upon whom 
it was not served, and there was nothing pointed to them individually. Neverthe- 
less, it is quite clear that, however difficult and obscure the words in the rul nisi 
are to understand, and however irregular the form of the rule nisi was, as I think 
it was, the words were clearly understood by the persons upon whom the rule and 
the affidavit were served as being applicable to them and intending to call upon 
them for their defence, and charge them with disobedience to the rule, because 
twenty-six in the one case and twenty-two in the other filed a joint affidavit 
explaining why they had acted as they had done in not levying the rate and taking 
no steps to get the rate levied, and also pointing out that the result of the issue of 
the writ of attachment and the imprisonment of the members of the council would 
confer no benefit upon any of the parties. It was, therefore, clearly understood 
by the deponents to that affidavit that this procedure was intended, and the words, 
however difficult, did apply to them individually. 

The reason why the individual names should be given and the individual evidence 
should be served is stated by Lorp Denman in R. v. Ledgard (1) to which we were 
referred : 


“Tt is common justice that when individuals are to be charged with contempt 
and threatened with attachment they should have the opportunity of excul- 
pating themselves.”’ 


However irregular, therefore, this rule and these proceedings may have been, it is 
perfectly clear that those twenty-six deponents did understand that they were being 
attacked and attachment was sought against them, and they did take advantage 
of the opportunity given them of exculpating themselves—or rather did not attempt 
to exculpate themselves. They said: ‘‘We did it, that is why we did it, and we 
think we were right.’’ In addition to that, a considerable number of members of 
the borough council attended at the hearing of the argument of the rule, and some 
ten or eleven, at any rate, of them made speeches and addressed the court. 
Counsel were only instructed on behalf of the council, and the judgment of the 
Divisional Court does not in any way deal with the point—the only real point— 
that was argued before us, namely, the irregularity of the proceedings for attach- 
ment, and I think for this reason it only applied to the individual members. 
Counsel were not instructed on their behalf, and those who appeared, with the 
exception of one whom I will mention directly, seemed to have directed their 
attention almost entirely, not to the legal point at all, but to justifying to the court 
or to the public the motives and the reasons of their actions. Therefore, the matter 
was not very much discussed. Mr. Lansbury, it is true, in his address to the 
court did say that without his being served by name and the service of the evidence 
upon him, he ought not to be put away. As a matter of fact he was one of the 
deponents to the affidavit I have mentioned, and he, therefore, also knew, although 
he was not mentioned by name, that attachment was being sought against him. 
He then went on to state directly to the court that he did not intend to obey the 
order of the court, and that the order for attachment, if it was made, must in- 
oe result in imprisonment, because he—and although he was only uppesxing 
ast ts ee, was speaking for others in court—he and others did not 


The question is whether this writ of attachment is bad, because of the irregu- 
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A larities that I have pointed out in the rule nisi, and because the evidence would 
not have been sufficient against the individuals although it might have been suffi- 
cient against the whole of the council if all the council had been named. Ag I said, 
I do not think that the affidavit was sufficient against the individuals by itself; but 
when the evidence of that affidavit is supplemented by the fact that an affidavit 
was filed by twenty-six of the persons who were served, and when also a number 

B of them appear in court and address the court in a way which certainly that court 
understood as being an avowal of an intention still to disobey the mandamus, then, 
in my opinion, there was sufficient evidence. The effect of those speeches that 
were made was for the court itself and not for us. The effect of the affidavit we 
have before us and we can judge. In my opinion, this was an irregularity, but it 
was an irregularity which could be waived and I think it was waived when the 

C individuals, understanding quite well, however difficult the language, that they 
were being attacked, chose to file an affidavit showing that they did not intend to 
obey the order, and also addressed the court to the same effect. I think that, by 
appearing and taking that course, they did waive the irregularity. Therefore, with 
regard to those individuals I think that this appeal fails. 

With regard to the writ of attachment against the council, the respondents do 

D not seek to support the order, and, indeed, it cannot be supported from any point 
of view. If this be a corporate body, one cannot attach a notional body of this 
kind, a corporate body, and put it in prison, and even if it were not, if it were 
merely a collective name for a number of individuals, the writ of attachment would 
be equally wrong, because it would put all the members of the council into prison 
under the writ of attachment, whether they had done their best to get the rate 

E levied or whether they had not. That cannot in any view be supported, and, there- 
fore, this appeal must be allowed as to that, and with that allowance of the appeal 
goes the discharge of the order that was made on the borough council to pay the 
costs, because if they cannot be attached, they ought not to pay the costs of some- 
body trying to attach them. No order was made as to the costs of the individuals, 
and considering the appeal has succeeded to a certain extent and considering the 

F difficulties caused by the irregularities of the procedure, in my opinion, the appeal 
should be allowed as to the attachment against the borough council and dismissed 
as to the attachment against the individuals, but that there should be no costs of 
the proceedings either here or below. 


WARRINGTON, L.J.—I am of the same opinion. These are two appeals from 
G two separate orders of attachment against the council of the metropolitan borough 
of Poplar, and certain individual members of that council for disobedience to two 
writs of peremptory mandamus, one obtained by the London County Council and 
the other obtained by the managers of the Metropolitan Asylums Board. The 
council was constituted under the London Government Act, 1899. It is incor- 
porated by an Order in Council issued under that Act; and under the Act it 
HT consists of a mayor, aldermen, and councillors. Its actions are not controlled by 
a separate governing body, but are under the control of the whole of what I may 
call the corporators of the council, the members of the council. Against that body 
and the individual members of it there has been issued these two writs of man- 
damus. I propose to refer to only one of them, that which was obtained on the 
prosecution of the London County Council. That is a peremptory writ whereby 
] the King commands the 
‘‘council and every of them, firmly enjoining you that you do pay or cause to 
be paid to the treasurer of the county of London [certain sum of £33,000 odd] 
and if necessary do make and levy a rate for that purpose.”’ 
In my judgment, it is settled by authority for many years that a writ of mandamus 
of that nature addressed to a corporation such as this, which has no separate 
governing body, is a command addressed to every individual member of the council. 
Sufficient authority for that, I think, is found in the statement in BuLLER’s 
Treatise oN Nist Prius (7th Edn.), pp. 201, 202. What he says is this : 
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“Tf no return is made [to a prerogative writ of mandamus] the court will grant 
an attachment against the persons to whom the mandamus was directed, with 
this difference, however, that where a mandamus is directed to a corporation 
to do a corporate act and no return is made, the attachment is granted only 
against those particular persons who refuse to pay obedience to the mandamus.”’ 


Although that statement is put in the form in which I have read it, it is clear that 
it assumes that the members of the corporation, who control its actions, are all of 
them under obligation to obey the commands given by the writ and that those who 
do not obey, by proper proceedings, can be proceeded against for attachment. 

In R. v. Ledgard (1) in 1841 Lorp Denman said : 

‘‘Where no return is made, a peremptory mandamus issues against those 

persons to whom the mandamus is directed, but it should seem that an 

attachment ought to be granted only against those particular persons who 
refuse to pay obedience.”’ 
That again assumes that it would be granted against those who do refuse to pay 
obedience. He says: 

“Here the attachment is moved for against the whole body whereas the 

governing body is only the town council.’’ 

The defect in that particular case does not exist in the present case, because in the 
present the governing body of the corporation is the whole body of corporators, 
that is to say, the whole body of the council, and I think from that judgment of 
Lorp Denman and from the statement which is made in BuLLER’s TREATISE ON 
Nis1 Prius, an ancient book of considerable authority, it is quite plain that the 
mandamus directed to such a body as that with which we have to deal is a com- 
mand addressed to every member of that body. That command has, in the present 
case, not been obeyed and proceedings have been taken for attachment which have 
resulted in the orders from which the present appeals are brought. The objection 
taken by the appellants is to the regularity of the proceedings by which the writs 
of attachment were obtained; and I accordingly proceed to consider how, if at all, 
those proceedings were irregular. 

For the purpose of proceeding in attachment, certain conditions unquestionably 
founded on the requirements of natural justice, where it is sought to interfere 
with the liberty of any person, have to be complied with. The first of those con- 
ditions is that the order for disobedience to which it is sought to attach anybody 
must be shown to have been brought to the knowledge of that person. That was 
done in the present case, for there was evidence that the writ of peremptory 
mandamus had been personally served on every one of the persons against whom 
the writ of attachment has issued. The next condition which has to be fulfilled is, 
I think, that if any individual is going to be treated as responsible for disobedience 
to the order, the fact that he is going to be so treated must be brought home to him, 
and the proper method of bringing home to that individual the fact that it is 
proposed to proceed against him is to name him either in the notice of motion—if 
that is the appropriate form of proceeding—or in the rule nisi, if that be the proper 
form of proceeding. In the present case that step was not taken, and the effect 
of that on the circumstances of the particular case I will consider presently. But 
I think that there was in the form of the rule nisi in the present case the defect 
that it did not name the members of the council against whom it was proposed to 
proceed. I can see no excuse. I cannot see why, if the prosecutors were un- 
certain which of the members had disobeyed the order so as to be liable to attach- 
ment, they should not have specified in the rule nisi every member of the 
corporation, leaving it then to each individual member to show cause against the 
order being made against himself. However, that was not done, and as I have 
said, there was, I think, the defect in that procedure. 

_ pean apc pei piety ei the rule nisi or the notice of motion, 
Sera mec ateron ee proceeding, must be served personally upon those 
S soug 2 at was done in the present case. No members of 
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the council have been attached excepting those upon whom both the writ of man- 
damus and the rule nisi were served. Another point that has to be observed in 
all such cases is that notice must be given to the person against whom the pro- 
ceedings are taken and the nature of the contempt for which it is proposed to 
attach him. That is provided for by the rule which requires that copies of the 
affidavits which it is proposed to use upon the hearing of the application for attach- 
ment shall be served upon the person to be attached. That condition was complied 
with in the present case. Copies of all the affidavits proposed to be used were 
served. The sufficiency of those affidavits I will deal with presently. The third 
direction is that to which I have alluded, namely, that the evidence of disobedience 
of the command must be sufficient to establish that disobedience. In the present 
case the position stands in this way. The rule nisi was, as I have said, not served 
upon every individual member of the council and one effect of that is certainly that 
it renders defective the affidavit of Mr. Andrews filed in support of the order 
absolute, and for this reason. Whereas, if every member of the council had been 
named in the rule nisi, the affidavit which states that the council had not done what 
was commanded to be done would be sufficient prima facie evidence against all the 
members of the council. But when the rule nisi is served upon only some of the 
members of the council, and none of them is specified in the order itself, then the 
affidavit does not afford evidence that any particular individual member was guilty 
of disobedience to the order. 

If matters then had stood there the order for attachment would, in my opinion, 
have been obtained irregularly, and it would have had to be discharged. But the 
matter did not stand there. The order nisi may have been embarrassing in its 
form and not have conveyed sufficiently definite information to the several mem- 
bers affected or intended to be affected thereby that they would have to appear 
and show cause against the attachment being issued. But all those persons against 
whom the writ has been issued have made it plain that they, at all events, were 
not embarrassed by the form of the rule nisi. They have all sworn an affidavit in 
which they either avow their contempt and attempt to justify it, and state in effect 
that they do not intend to obey the writ of mandamus, and that, if they are 
attached, their imprisonment will not obtain compliance with the writ, and it will 
be, as they say, of no benefit to anybody. If there are any who have been attached 
who did not join in that affidavit, they appeared in court and there made state- 
ments which were accepted by the court as amounting to the same effect as the 
statements made in the affidavit, that is to say, an avowed disobedience to the 
order and an intention not to obey it. Having taken that course, it seems to me 
that it is no longer open to them to object that they were not named in the rule nisi. 
They have shown by the steps which they have taken that they knew the rule nisi 
was directed to them. They have admitted their contempt, and have remained 
in contempt; and the effect of what they have done is twofold. It not only 
removes the objection to the form of the rule nisi, but it supplies the necessary 
evidence against them as individuals which, as I have pointed out, might not have 
been contained in the affidavit of Mr. Andrews taken by itself. 

It seems to me, therefore, that assuming that all the individuals named in the 
writ of attachment either joined in the joint affidavit or addressed the court when 
the order was made, the order absolute was rightly made against those persons. 
If there are any persons named in the order who did not either join in the affidavit 
or address the court, then I think their names ought to be omitted; and for the 
reason stated by my lord, the name of the council itself ought certainly to be 
removed. I agree with the order proposed as to costs. 





YOUNGER, L.J.—This appeal concerns the liberty of the subject, and it deals 
with a matter in which compliance with principles—the observance of which are 
designed for the protection of the subject sought to be attached—must be complete. 
The books are full of cases in which, in deference to this cardinal rule, applications 
for attachment or committal have been refused where the omission has apparently 
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been of a relatively trivial character. I concur in the view that this appeal should 
be dismissed only because it has been made plain to my mind that the appellants 
here individually have suffered nothing by any irregularity in procedure. They 
have had the opportunity, and they have taken advantage of it, of showing that 
their personal attitude with regard to the order of the court has been deliberate, 
and that with full appreciation of the consequences of their disobedience they have 
resolved to disobey it. It is only because that attitude on the part of the appellants 
has been made plain to my mind that I concur in the view that this appeal should 
be dismissed. 

Here the original duty to levy a rate was imposed by the London Government 
Act, 1899, upon the borough council as a council, and it is made quite plain, I 
think, by s. 11 (2) of that statute, that the service and intimation of the precepting 
authority served upon the town clerk is sufficient notice to the council concerned. 
I think that that is sufficient to show that the obligation, in the first instance, was 
nothing but a corporate obligation on the part of the borough council, and moreover 
the duty so thrown upon the borough council is a purely ministerial duty for the 
creation of which they are neither in a corporate capacity nor individually in any 
sense responsible. I cannot help thinking that, if this had been properly present 
to the minds of the persons concerned, much of the difficulty would have been 
avoided. That precept was served upon the borough council and it was not com- 
plied with; accordingly proceedings for mandamus were instituted. Those pro- 
ceedings were instituted against the council only. The arguments which were 
addressed to the court then, and subsequently addressed to the Court of Appeal, 
were directed to what I may call the corporate responsibility of the council and 
nothing else. With reference to the point made by junior counsel for the London 
County Council that this is a corporation with a difference, I do not feel the diffi- 
culty that he suggested. It is a corporation in the fullest sense of the word. But 
it appears to me that it has this peculiarity which may substantially affect the 
individual responsibility of the corporators. It is composed entirely of what I may 
call the governing body. But, nevertheless, a corporation so composed is a corpora- 
tion for every purpose, and its responsibility is a corporate responsibility; and up 
to this point it was only the corporate responsibility of the council which was sought 
to be enforced either by the precept or by the proceedings to enforce the rate. That 
is plainly shown by the order absolute. But when we come to the writ which 
followed upon the order absolute, the validity of which is not now in debate, so 
that one only looks at the writ for the purpose of seeing what it says, we find that 
there are introduced into the writ for the first time these words: ‘‘The said council 
and every one of them.’’ That certainly does not appear to me to have any warrant 
or explanation, so far as the use of those words is concerned, in any of the previous 
proceedings. If I had thought that the words ‘‘and every of them” affected in 
any way the validity of this rule, I should have had more hesitation in expressing 
the opinion that I am about to express. But, in my view, these words, while they 
do not help the prosecutors, do not in fact hurt them, provided that the prosecutors 
do, with these words or without these words in the writ, take the proper proceedings 
for ae the individual corporators responsible for a breach of the order of the 
court. 

I desire to say quite definitely that the use of such words as these, or any vague 
words of that kind, in an order of that sort are not sufficient of themselves to 
justify or lay foundation for subsequent punitive proceedings against individuals. 
Something very much more direct in the interest of individuals is required before 
such a result can be secured. Leading counsel for the respondents said that, 
a. he was unable to find any authority in support of the proposition that 
-s aeecmrad ove a eae yn ae had followed a writ in which the 
‘lace -cb-antuaae ete an is to be found in the present writ, yet in the 
coneininies y ew that he would present to the court was that in this 
Re s 8 were sufficient to, if I may use the expression, ‘‘regularise’’ the 
é quent proceedings. I beg leave to differ from him in that statement. We 
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have no authority, as it seems to me, justifying, in matters of this kind, and in 
procedure of this kind, what would be so direct a divergence from all the analogous 
protection that is thrown round the subject in proceedings which may not be in 
the King’s Bench Division, but which are proceedings like those in which we are 
concerned. To my mind, if it is to be laid down that the procedure with reference 
to attachment and committal following upon disobedience to a rule of this kind is 
to be different from that which applies in cognate cases, I think that that should 
be established and proved. It has not been established, nor has it been proved. 

In analogous proceedings there would be no possibility of argument on the point. 
If you take an ordinary case of committal following upon an order which had been 
made by the court that certain publications, let us say, shall not be made, and it 
is desired subsequently to commit for breach of that order a party who was not 
present when it was made, or was not technically a party to it, it is incumbent 
upon the person who seeks to proceed by way of committal to do one of two things 
—possibly to do two things. In the application he makes to commit he must add 
the name of the new respondent to the proceedings. But if he does not add the 
name of the new respondent to the proceedings, which may not in all cases be 
required, it is essential that in the body of the application for committal the name 

of the respondent should be stated, and the justification for his committal should 
be set forth. If committal differs from attachment, as I agree it does in many 
respects, we nevertheless can find analogy in attachment properly so called which 
bears out the view which I am now expressing. In McKeown v. Joint Stock 
Institute, Ltd. (2), in which it was sought to attach directors of a company for 
breach of an order which had been made against the company alone, it will be seen 
from the notice of motion which was given what was required there as being neces- 
sary to bring it to the notice of the respondent that proceedings were being taken 
against him. So, it seems to me, if there is going to be any departure from these 
well-recognised principles, which are all of them laid down for the protection of 
the liberty of the subject in connection with this special matter, that ought to be 
made plain. If there be no authority showing that there is any such departure, I 
myself should be prepared to hold that the proceedings applicable to committal or 
attachment in relation to questions of this kind did not differ from those on which 
authority is to be found, and all to the same effect. e 

If we now turn to the procedure with which we have to deal here it is quite 
obvious that apart from these very vague and general words in the writ itself there 
is no reference to individuals at all. When we come to the order nisi for the 
attachment, the terms of which have been referred to by my lord, that order nisi 
for attachment is even, from this point of view, more unfortunate. For on the 
construction of that order, while it peremptorily gives an opportunity to the defen- 
dant council properly so called to show cause, it does not, in terms, give any 
opportunity to the every of them to show cause at all. That is the form of the 
order nisi for attachment construed, as I construe it, in such a way as to indicate 
that the only persons who would be heard or the only council who would be heard 
on this occasion would be counsel for the defendant council, and none other. In 
these circumstances, if there had been no appearance on the writ of any of vi 
individual respondents now attached by the order made by the King’s arog 
Division on the hearing of that application to show cause, and if no affidavit ha 

in fact attached on the order of the 

been made by any of the persons who had been in fac : { 
King’s Bench Division, my opinion would have been that it would have been im- 

if ll, and that the proceedings up to that point 
possible to attach any of them at all, ne Pp ese cei 
would have been characterised by such an irregularity as that order wou rhe 
to be refused. It would not be a good order, as we all now agree, as ion 
council. It would not have been available as against the individual respondents, 

i ice, 1 red. Accordingly, the proceedings, as 
service or no service, if they had a me aoe rah ie eae paaaeslidamas por’ 
aeserpe to onal iA a pod nt pear that pe has happened in the present 
ke theanienadoae eae ; d that there will be greater care that 
ease will not be repeated in future cases, an at the 
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if proceedings are going to be instituted to attach individuals to let those people 
know that proceedings are being taken against them for contempt. It is said, 
however, that if this rule which I have ventured to enunciate is to be of universal 
application, persons in the position of the prosecutors here will be placed in a 
position of great difficulty. I do not, myself, think so. It appears to me that the 
difficulties vanish so soon as they are grappled with, and I think the solution of 
them may be based on the observation made by Lorp DENMAN in R. v. Ledgard (1), 
in which he said this : 


“Tf the town council have decided not to obey the writ that might be prima 
facie evidence on a motion against all of them.”’ 


That, to my mind, is the basis of the whole matter. There has been an order made 
against this borough council that is prima facie evidence against every member of 
the borough council that he is party to the disobedience. If he is proceeded against 
individually it is unnecessary for the prosecutor to show that the particular respon- 
dent has been guilty of disobedience. It is enough for him to state the case that 
the corporation have disobeyed, to name the respondent who is made a respondent, 
and to give him the opportunity of exculpating himself by direct evidence. If he 
fails to exculpate himself by direct evidence he then becomes, and is held by the 
court to be, guilty of the contempt which has already been proved against the 
corporation. In that event the respondents must be, and ought to be, all the 
members, because it appears to me that when the prosecutor is intending to proceed 
individually against the members of a corporation such as this, but is not proposing 
to make any definite charge against any one of them over and above another, it is 
obligatory upon him to proceed against all. Otherwise it would give to a prosecutor 
an opportunity of picking and choosing, which in another case might probably be 
productive, to my mind, of grave abuse. But if the prosecutor does not desire to 
proceed upon the prima facie responsibility of any member of the defendant council, 
and does desire to make an individual case against a particular member, then it is 
incumbent upon him, naming those particular members only as responsible, to 
make against them the special and particular case which he desires to set forth. 
In that way, then, you have the whole matter properly put forward. In the first 
instance, you proceed against all and leave each of them to exculpate himself. In 
the other, you proceed against the individuals, making against each and any of 
them a special case. But in both cases you give the respondent the fullest notice 
that as against him an application for committal or attachment is going to be made. 

In the present case we on this application can take no account at all of any 
political movement which has agitated Poplar. No other question, as it seems to 
me, can be dealt with by us or can be properly raised here than whether the appel- 
lants have been proceeded against with such regularity that they ought not to be 
heard to say that they have suffered from any irregularity. Ona survey of all the 
facts of the case, while I am of opinion for the reasons which I have given that 
the proceedings are characterised by substantial irregularity, I have arrived at the 
conclusion that none of these appellants can now be heard to say that that irregu- 
larity has in any way injured him; and it is for that reason that I think that this 
appeal should be dismissed. The contempt which is set up against the appellants, 
regarded as we alone must regard it, taking no account of outside considerations at 
all, is very glaring and flagrant contempt. It is a reasoned and a deliberate dis- 


A 
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obedience to the court’s order. That is to say, it is a disobedience to the estab- lL 


lished law of the land declared by the King’s courts that are set up to declare it. 
Moreover, it is a disobedience by persons holding a position of public trust, and 
notwithstanding their public duty, faithfully to execute that trust. There is no 
discretion of theirs in the duty which they are required to perform. The respon- 
sibility for levying this rate that they are directed to levy is not theirs. One of 
the rates in question is that directed to be levied by the county council, a body 
which is itself composed, I suppose, of the proper number of Poplar representatives 
as well as representatives of all London. If a rate is excessive in its incidence on 
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A Poplar that is a justification for an alteration of the law. But it is no justification 
by a subordinate public body for disobedience to the law before and until it is 
altered. If the appellants are unwilling to carry out the trust which they have 
undertaken by membership of this subordinate body, it is their duty to make way 
for others that will. But deliberate disobedience to an order of this kind, in my 
judgment, cannot be overlooked. And it is because the appellants and each of 

B them, either in the addresses they gave to the court of King’s Bench or in the 
affidavit they have made, have rendered quite plain, although they give their 
reasons, that they do not propose to obey this order that it appears to me that they 
have prevented themselves from saying that they have in any way been preju- 
dicially affected by any irregularity in the proceedings. I myself hope, if it is not 
too late, that the respondents may see that in the attitude that they take up as 

C members of this body in relation to this writ they have fallen into an error. It is 
no great thing that is asked of them under the order. It is not that they shall pay 
anything, or do anything impossible. It is merely that they shall make a rate. 
I cannot help thinking that the reluctance which they feel—and I am quite willing 
to allow conscientiously feel—in making this rate is because, temporarily, they 
have magnified their subordinate office. In a sphere in which it is their duty to 

D obey they have arrogated to themselves the right to rule. I most sincerely hope— 
for I do not doubt the soundness of their heart, although I have more doubt as to 
the soundness of their judgment—that they will be brought to realise that it is not 
only by disobedience to duly constituted authority that they, as members of this 
public body, will impress their views on a sufficient number of their fellow subjects 
to attain the end—by an alteration of the law—that they have in view. I, there- 

E fore, think that the appellants are not able, in the present case, to rely upon the 
irregularities that I have pointed out; that, in fact, they have waived them; and 
that, accordingly, this appeal should be dismissed. 
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Insurance—Marine insurance—Risks insured against—‘‘All risk’’—Need to 
prove damage due to fortuitous circumstance, accident, or casualty—Damage 
arising from circumstances not expected to occur in normal transit. 

In a policy of marine insurance against ‘‘all risk’’ those words cannot be 

I held to cover all damage however caused, for such damage as is inevitable 
from ordinary wear and tear and ordinary depreciation during transit, or is due 

to inherent vice, an act of the assured, or a risk which it is not lawful to cover, 

is not within the policy. To be covered by such a policy damage must be due 

to some fortuitous circumstance, accident, or casualty. In a claim under the 
policy the assured discharges the onus which is on him by proving that the 
damage arose from any of the insurable risks or accidental circumstances which 
were incidental to the journey, and was not such as would be expected to oceur 

in the course of a normal transit, as, for instance, where wool insured from the 
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sheep's back in South America to its destination in England was found on A 
arrival to have been damaged by rain, there being no specific evidence to show 
how or where the wetting took place. 

Insurance—Marine insurance—Deck cargo—Live animal—Need to insure specifi- 
cally—‘Specifically""—‘‘In absence of usage to contrary’’—‘‘Usage’’— 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. 1, r. 17. 

By r. 17 of Sched. 1 to the Marine Insurance Act, 1906: ‘‘In the absence of B 
any usage to the contrary, deck cargo and living animals must be insured 
specifically, and not under the general denomination of goods.’’ The “‘usage”’ 
referred to in the rule is a usage of the carrying trade to do a certain thing, 
and is not a usage of the business of insurance to attach a special meaning to 
a particular term, or to recognise a special liability in certain circumstances 
though only general terms are used. ‘‘Specifically’’ means ‘‘as such.’’ Inthe C 
case of deck cargo there must be an intimation that the goods are to be carried 
on deck by inserting ‘‘for carriage on deck’’ or other similar words, and in the 
case of animals the description must intimate that the animals are alive and 
not mere carcases. 

Insurance—Marine insurance—Duty of assured to avert or minimise loss—Effect 
of s. 78 (4) of Marine Insurance Act, 1906. D 
Per Lorp Sumner: Section 78 (4) of the Marine Insurance Act, 1906, which 

provides: ‘‘It is the duty of the assured and his agents, in all cases, to take 

such measures as may be reasonable for the purpose of averting or minimising 

a loss,’’ obviously refers to suing and labouring, and cannot be read as meaning 

that, if the agents of the assured are not reasonably careful throughout the 

transit, he cannot recover for anything to which their want of care contributes. H 
Decision of Court of Appeal, [1920] 1 K.B. 903, affirmed. 


Notes. Considered: London and Provincial Leather Processes, Ltd. v. Hudson, 
[1939] 3 All E.R. 857; F. W. Berk & Co. v. Style, [1955] 3 All E.R. 625. Referred 
to: Lind v. Mitchell, [1928] All E.R.Rep. 447; Wadsworth Lighterage and Coaling 
Co. v. Sea Insurance Co. (1929), 35 Com. Cas. 1. F 

As to the meaning of ‘‘goods’’ and losses for which insurers are liable under an 
all risks policy, see 22 Hatspury’s Laws (8rd Edn.) 58, 54, 78, 74, 89, 92, 130. 
For cases see 29 Dicest 95, 96, 125 et seq., 155 et seq., 167, 168, 225, 226. For 
Marine Insurance Act, 1906, see 13 Hatspury’s Srarures (2nd Edn.) 14. 


Cases referred to: 

(1) Schloss Bros. v. Stevens, [1906] 2 K.B. 665; 75 L.J.K.B. 927; 96 L.T. 205; G@ 
22 T.L.R. 774; 10 Asp.M.L.C. 881; 11 Com. Cas. 270, C.A.; 29 Digest 
226, 1832. 

(2) Nigel Gold Mining Co. v. Hoade, [1901] 2 K.B. 849; 70 L.J.K.B. 1006; 85 
L.T. 482; 50 W.R. 108; 17 T.L.R. 711; 6 Com. Cas. 268. 

(3) Jacob v. Gaviller (1902), 87 L.T. 26; 50 W.R. 428; 18 T.L.R. 402; 7 Com. 
Cas. 116; 29 Digest 225, 1831. H 

(4) Dudgeon v. Pembroke (1874), L.R. 9 Q.B. 581; 48 L.J.Q.B. 220; 31 L.T. 31; 
22 W.R. 914; 2 Asp.M.L.C. 828; on appeal (1875), 1 Q.B.D. 96, Ex. Ch.; 
(1877), 2 App. Cas. 284, H.L.; 29 Digest 201, 1603. 

(5) Rohl v. Parr (1796), 1 Esp. 445, N.P.; 29 Digest 248, 1971. 

(6) Hunter v. Potts (1815), 4 Camp. 203, N.P.; 29 Digest 203, 1623. 

(7) Merchants Trading Co. v. Universal Marine Co. (1870), cited in L.R. 9 Q.B. I 
at p. 596; 2 Asp.M.L.C. 481, n., C.A.; 29 Digest 201, 1605. 

(8) Ross v. Thwaite (1776), 1 Park’s Marine Insurances (Sth Edn.), p. 28; 29 
Digest 95, 525. 

(9) Backhouse v. Ripley (1802), cited in Park’s Marine Insurances (7th Edn.), 
p. 26; 29 Digest 95, 524. 
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A (12) Myers v. Sarl (1860), 3 E. & E. 806; 30 L.J.Q.B. 9; 7 Jur.N.S. 97; 9 W.R. 

96; 121 E.R. 457; 17 Digest (Repl.) 42, 508. 
(13) Miller v. Tetherington (1861), 6 H. & N. 278; 30 L.J.Ex. 217; 8 L.T. 893; 

7 Jur.N.S. 214; 9 W.R. 437; 1 Mar.L.C. 39; 158 E.R. 114; affirmed (1862), 
7H. &N. 954; 81 L.J.Ex. 363; 9 L.T. 231; 8 Jur.N.S. 1039; 10 W.R. 356; 
1 Mar.L.C. 388; 158 E.R. 758, Ex. Ch.; 29 Digest 78, 322. 

B_ (14) Apollinaris Co. v. Nord Deutsche Insurance Co., [1904] 1 K.B. 252; 73 
L.J.K.B. 62; 89 L.T. 670; 52 W.R. 174; 20 T.L.R. 79; 9 Asp.M.L.C. 526; 
9 Com. Cas. 91; 29 Digest 95, 526. 


Appeal by the defendants in the action from an order of the Court of Appeal, 
[1920] 1 K.B. 903, reversing a judgment of Rowxart, J. 


C R.A. Wright, K.C., and Le Quesne for the appellants. 
Sir John Simon, K.C., Mackinnon, K.C., and R. I. Simey for the respondent. 


The House took time for consideration. 
April 18. The following opinions were read. 


LORD BIRKENHEAD, L.C. (read by Viscounr Frntay).—This is an appeal 

D from an order of the Court of Appeal reversing a judgment of Row1arr, J., in 

favour of the appellants in an action brought against them by the respondent in 
respect of a partial loss to wool insured with the appellants. 

The wool in question was produced in Patagonia by the Sociedad Explotadora 
del Tierra del Fuego. The respondent, by direct and sub-purchases, had acquired 
part of the 1916-17 clip under four contracts, all of which were on the terms f.o.b. 

E Punta Arenas. The insurance up to delivery on ocean steamer at that port was 
effected by the Explotadora company and after such delivery by the purchaser, but 
no question now arises as to the insurance of the risks of ocean transit. The 
policies sued upon were taken out by the Explotadora company and by them 
assigned to the respondent after the wool had reached his mills at Bradford and a 
few days before the writ was issued. These polices have been modified so as to 

F carry out the terms of a general cover note dated Mar. 15, 1916, and must, there- 
fore, be read as containing a clause to this effect : 


“Including all risk of craft, fire, coasters, hulks, transhipment and inland 

carriage by land and/or water, and all risk from the sheep’s back and/or 

station, while awaiting shipment and/or forwarding and until safely delivered 
. with liberties as per bill of lading.’’ 


The wool reached Bradford in a damaged condition. The evidence did not estab- 
lish with any certainty when or how the damage was done, but made it clear (and 
Row.att, J., so held) that it occurred at some period between the shearing of the 
sheep and shipment at Punta Arenas—that is to say, during the period covered by 
the policies issued by the appellants. The general manager of the Explotadora 
H company gave evidence that he could not recall a serious claim in respect of damage 
to wool occurring during the transit to Punta Arenas, and that the statements in 
the manifests of the local steamers showed that something abnormal had occurred. 
The mates’ receipts and bills of lading issued by the ocean steamers contain notes 
that a number of bales were wet; and the oral evidence was to the effect that the 
wool was damaged before it was taken on board the ocean steamers. There was no 
1 evidence as to any particular bale or bales, or as to the exact circumstances or cause 
of the damage. 7 
In construing these policies it is important to bear in mind that they cover ‘‘all 
risk.’’ These words cannot, of course, be held to cover all damage, however 
caused, for such damage as is inevitable from ordinary wear and tear and inevitable 
depreciation is not within the policies. There is little authority on the point, but 
the decision of Watron, J., in Schloss Bros. v. Stevens (1), on a policy in similar 
terms, states the law accurately enough. He said ({1906] 2 K.B. at p. 673) that 


the words 
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“all risks by land and water [as used in the policy then in question ] were 
intended to cover all losses by any accidental cause of any kind occurring 
during the transit. There must be a casualty.” 
Damage, in other words, if it is to be covered by policies such as these, must be 
due to some fortuitous circumstance or casualty. Rowzarr, J., accepted this 
view, but was of opinion that the evidence proved a state of facts which was con- 
sistent with the damage having occurred 
‘‘without the intervention of anything fortuitous, of anything accidental, or of 
anything which could be called a casualty within the meaning of an insurance 
contract.”’ 

I agree with the criticism of the Master of the Rolls upon this finding. The 
damage proved was such as did not occur, and could not be expected to occur, in 
the course of a normal transit. The inference remains that it was due to some 
abnormal circumstance, some accident or casualty. We are, of course, to give 
effect to the rule that the plaintiff must establish his case, that he must show that 
the loss comes within the terms of his policies; but where all risks are covered by 
the policy and not merely risks of a specified class or classes, the plaintiff dis- 
charges his special onus when he has proved that the loss was caused by some 
event covered by the general expression, and he is not bound to go further and 
prove the exact nature of the accident or casualty which, in fact, occasioned his 
loss. In this case the respondent established that the loss must have been due to 
some casualty, and consequently the judgment of the Court of Appeal upon this 
point is right. 

A further point arises, namely, whether the policies insure such part of the wool 
as was carried on deck, the appellants urging that some at least of the bales were 
damaged while being so carried. There is, it is true, evidence suggesting that 
some of the damage occurred in the case of bales carried on deck, and the appel- 
lants rely on the seventeenth rule of construction in the first schedule to the Marine 
Insurance Act, 1906, which applies to this policy by virtue of s. 30 (2) of that Act. 
The latter part of the rule reads: 

‘In the absence of any usage to the contrary deck cargo and living animals 
must be insured specifically and not under the general denomination of goods.” 
It was proved that the Explotadora company were aware of a practice of carrying 
bales on deck and, in fact, had complained, but, the owners meeting this protest 
with an assertion of right, it was not persisted in. There was certainly a usage in 
the trade to carry on deck. Nor, in my view, did the rule under consideration 
make any change in the law as it existed when the Act was passed. Deck cargo 
and living animals must be insured as such, the policy containing words which 
inform all interested parties that the goods insured are to be carried on deck or are 
living animals, as the case may be, unless there is a ‘‘usage to the contrary.’’ It 
was contended for the appellants that the ‘‘usage’’ contemplated by the rule was 


A 


C 


Gi 


a usage in the insurance business as to the description for the purposes of insurance. }]} 


This cannot be so. In the first place this construction would involve such a depar- 
ture from the principles of law existing when the Act was passed that we ought not 
so to construe the words unless such an alteration was most plainly intended; 
secondly, inasmuch as an insurer is bound to know the usages of trade, if a usage 
exists in the trade to carry goods of a particular kind on deck, he knows that such 
goods are likely to be so carried, and there is little reason for requiring a specific 
statement that such a method of carriage will or may be employed. The “‘usage,”’ 
therefore, must be a trade usage, and it was abundantly established in the case 
which your Lordships are considering. There was, therefore, no need to insure the 
wool specifically as deck cargo, and the omission to do so does not afford any 
defence to the appellants. For these reasons I am of opinion that this appeal 
should be dismissed with costs, and I move your Lordships accordingly. 

VISCOUNT FINLAY.—This appeal relates to the question of the liability of 
the appellants upon policies covering wool from various stations in Tierra del Fuego 
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and on the mainland of Patagonia to Punta Arenas, the port of embarkation for 
Europe. The wool arrived in this country in a damaged condition. An action was 
brought upon policies covering the wool on the ocean voyage from Punta Arenas, 
and in that action it was held that the underwriters were not liable for the damage 
upon the ocean policies, and there is no appeal from that decision. 

The present appeal relates to policies of insurance from the sheep’s backs at 
several stations to the ocean steamers at Punto Arenas. Rownart, J., held that 
the plaintiff in the action, the present respondent, failed to establish any right to 
recover on these policies. The damage was by wet, and the learned judge was of 
opinion that there was no evidence of any casualty causing the wetting so as to 
make the policy attach. The Court of Appeal, on the other hand, held that the 
circumstances showed that the loss was covered by the terms of the policy as 
resulting from some casualty, and gave judgment for the plaintiff, the amount to 
be assessed by a referee. The amount has been assessed at £19,125 18s. 11d. The 
insurance company on this appeal ask that the judgment of Row1art, J., in their 
favour should be restored. 

The wool had to be conveyed from a number of sheep stations to Punta Arenas, 
partly by land and partly by water, in coasting vessels. The insurances are to be 
read as containing the following clause: 


“Including all risk of craft, fire, coasters, hulks, transhipment and inland 
carriage by land and/or water and all risks from the sheep’s back and/or 
station, while awaiting shipment and/or forwarding and until safely delivered 
into warehouse in Europe, with liberties as per bills of lading.” 


I take this clause from the letter of cover of Mar. 15, 1916, it being admitted that 
the policies are to be read as containing a clause to this effect. The bales of wool, 
on arrival at Bradford, were found to be seriously damaged by water, and the action 
was brought. A commission was issued to Punta Arenas, and the evidence taken 
on commission and at the trial left no doubt in the minds of the court of first 
instance and of the Court of Appeal that the wetting took place after shearing and 
before the bales were put on board of the ocean steamer at Punta Arenas. There 
was no specific evidence to show how the wetting had taken place. Rowuzarv, J., 
held that the whole of the evidence was consistent with the goods having been 
injured 

“without the intervention of anything fortuitous, of anything accidental, or of 

anything which could be called a casualty within the meaning of an insurance 

contract.”’ 


He repeated the ratio decidendi of his judgment in another sentence near the end: 


“It seems to me that the policy insures the assured only against risks, and 
any evidence which does not show that the damage was due to something 
fortuitous does not support the case when the underwriters are sued.”’ 


The evidence showed that the wool was made up into bales at the stations and 
that these bales were carried down to the place of embarkation on the small coasting 
steamers by which they were carried to Punta Arenas, where they were stored in 
hulks until embarkation could be made upon the ocean steamers. No details were 
available as to the transit of particular bales, but the Master of the Rolls in his 
judgment in the Court of Appeal thus summarises the evidence ([1920] 1 K.B. at 
pp- 907, 908) : 


“Tt was, however, proved that the logs of the small steamers showed bad 
weather and rain at times, and that some bales shipped on them about this time 
were wet, and also that some of these bales received on board the ocean steamers 
were stated in the mates’ receipts and bills of lading to be wet and damaged. 
It was also proved that sometimes there was not room in the sheds for all the 
wool accumulated for shipment on the river steamers, and that some had to be 
piled outside the sheds, where tarpaulins were provided but not always effec- 
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tively used. Evidence was also given that bales sometimes got wetted with 
salt water by an unexpectedly high tide while piled on the beach, and also by 
spray coming over them when carried on the deck of the river steamers. 
Evidence was given that part of the wool was always carried on deck. Great 
congestion prevailed at this time because of the difficulty in obtaining trans- 
port, with the result that the storage places were overcrowded and some of 
the wool had to be stored outside. Mr. Burbury, the manager of the Explota- 
dora, stated that in his experience of the carriage of wool, extending over many 
years, he could not remember any case of a serious claim in respect of damage 
arising during the transit from the stations to Punta Arenas, and that the 
statements in the logs and mates’ receipts indicated that something abnormal 
had happened. The chief officer of one of the ocean steamers also gave evidence 
that the part of these bales which he received was the worst cargo he had 
ever seen.”’ 


The Master of the Rolls proceeded to state the risks insured against, and referred 
to the decision of Watton, J., in Schloss Bros. v. Stevens (1). That was the case 
of a policy somewhat similar to that in the present case, and Watron, J., said 
({1906] 2 K.B. at p. 673): 


“T think they [the words of the clause] were intended to cover all losses by 
any accidental cause of any kind occurring during the transit. Does the loss 
suffered, in fact, come within that category? Was the damage from some 
accidental cause? There must be a casualty.”’ 


The Master of the Rolls said that in the present case there was exceptional damage 
such as did not arise under the normal conditions of such a transit, and that, in 
his opinion, it might be inferred that it proceeded from a casualty or something 
accidental. With reference to the judgment of Rowxart, J., he remarked ({1920] 
1 K.B. at p. 910): 


‘IT think he treated the policy too much as one against specific perils in which 
it is necessary to prove specifically that the loss came within one of them and 
did not give sufficient attention to the fact that this was a policy of an unusual 
kind against all risks, and that it was sufficient to show that the loss was 
occasioned by a casualty or something accidental without proving further in 
what the exact nature of that casualty consisted.”’ 


I agree with the Master of the Rolls in thinking that there was sufficient evidence 
to justify the inference that this loss was due to something accidental. Of course, 
no one would contend that a policy of this kind would cover ordinary wear and tear 
or deterioration incidental to the transit of goods. There must be something in 
the nature of an accident to bring the policy into play. But I can find no justifi- 
cation for the contention which the appellants put forward at the Bar of your 
Lordships’ House that in order to recover upon such a policy for damage resulting 
in the goods getting wet by rain it would be necessary to establish that there was 
an extraordinary or unusually heavy fall of rain. It would be quite enough if, 
owing to some accidental circumstances, the goods were left uncovered when rain 
was falling. This might happen by some want of care on the part of the men 
whose duty it was to keep the goods covered with the tarpaulins which were pro- 
vided for the purpose. If, from any of the accidental circumstances which are 
incident to a journey, the goods are damaged by a risk covered by a policy, the 
element of casualty or accident is supplied. There is nothing in the present case 
to show that the damage was due to any wilful misconduct on the part of the 
assured. As Arkin, L.J., put it in his judgment, the facts show that the wetting 
might probably be caused by some fortuitous accident or casualty. I agree with 
this finding. ; 

This disposes of the main question on this appeal. There is, however, another 
point to be dealt with. The appellants allege that some part of the bales were 
damaged while being carried as deck cargo on board the coasting steamers, and 


, 
4 


A 
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that the policy does not cover deck cargo. They rely for this purpose on the Marine 


Insurance Act, 1906, s. 30, and r. 17 of the rules of construction in the schedule. 
Section 30 is as follows: 


““(1) A policy may be in form in the first schedule to this Act. (2) Subject 
to the provisions of this Act, and unless the context of the policy otherwise 
requires, the terms and expressions mentioned in the first schedule to this Act 
ae be construed as having the scope and meaning in that schedule assigned 
to them.”’ 


Rule 17 of the rules for construction is as follows : 


“The term ‘goods’ means goods in the nature of merchandise, and does not 
include personal effects or provisions and stores for use on board. In the 
absence of any usage to the contrary deck cargo and living animals must be 
insured specifically, and not under the general denomination of goods.”’ 


The construction of this rule has given rise to a great deal of controversy, and it is 
how necessary that we should endeavour to settle this vexed question of construc- 
tion. Rule 17 is very oddly worded, but it appears to me that on its true reading 
it leaves the law as to insurance of deck cargo very much as it was before the 
Marine Insurance Act passed. The rule prescribes that deck cargo and living 
animals must be insured specifically in the absence of any usage to the contrary. 
What is the meaning of the provision that deck cargo and living animals ‘‘must be 
insured specifically’’? I think ‘‘specifically’’ in this connection means ‘‘as such.”’ 
In the case of deck cargo there must, in addition to the ordinary description of the 
goods, be an intimation in the policy that the goods are to be carried on deck, by 
inserting “‘for carriage on deck,’’ or other similar words. In the case of ‘living 
animals’’ the description must convey an intimation that the animals are alive and 
not mere carcases, that is, if there is any ambiguity in the description there must 
be added to it the word ‘‘live,’’ or some equivalent expression. 

There are, of course, special risks attaching to deck cargo and to live animals, 
and the rule is, I think, intended to secure that the underwriter must have express 
information of the existence of such risks ‘‘in the absence of any usage to the 
contrary.’’ What is the meaning of these words as to usage which are prefixed to 
the second part of r. 17? In the case of deck cargo, I think that the words would 
be satisfied by proof of a usage in a particular trade, or generally, to carry on deck 
goods of a particular kind. The underwriter is bound to know of the existence of 
such usages, and the description of particular goods as of the class to which such 
a usage applies gives him the information that the goods will or may be carried 
on deck. If there is such a usage there is no reason for requiring a statement that 
goods which fall within it are, in fact, to be carried on deck, as the mere descrip- 
tion of the goods gives the necessary intimation. Such a usage may be fairly 
described as ‘‘a usage to the contrary.’’ I cannot adopt the appellants’ contention 
that the usage must be a usage, not in the carrying trade with regard to such 
goods, but in the insurance world with reference to the manner in which they are 
to be described for insurance purposes. Such a usage as to insurance may, of 
course, grow up in any trade in which deck carriage of certain articles prevails, 
and if such a usage in the business of insurance has grown up it will be a usage to 
the contrary. But, in my opinion, no such usage in the business of insurance is 
necessary to dispense with the specific description of deck cargo as such. Any 
such construction of r. 17 would bring it into acute conflict with the law as to 
insurance of deck cargo as it existed up to 1906, and is not, in my opinion, 
warranted by the wording of the rule. In the case of “‘living animals the words 
‘tin the absence of any usage to the contrary’’ may have been introduced to guard 
against the conceivable case that in a particular trade in which the goods carried 
were almost exclusively live cattle or sheep there might be a usage that such live- 
stock should be merely described as ‘‘goods.’’ The contingency is not a very 
probable one, but Parliament, if it considered the wording of this rule, may have 
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thought that to provide against any possible usage to the contrary could do no harm 
and might conceivably be useful. The concluding words of the paragraph that 
deck cargo and livestock are not to be insured simply as goods appear to be quite 
unnecessary, but do not militate against the construction of the paragraph which 
I am disposed to adopt. As both the Master of the Rolls and Arkin, L.J., point 
out, there was abundant evidence of a usage that in this trade bales of wool should 
be carried on deck. The ‘‘usage to the contrary’’ was, therefore, established, and 
there was no necessity to ensure the bales specifically as for carriage on deck. 
Upon the whole, I think that the appeal should be dismissed with costs. 


VISCOUNT CAYVE.—I agree. 
LORD ATKINSON. 


LORD SUMNER.—With one exception mentioned later on I concur in the 
conclusions drawn from the evidence by the Court of Appeal. The damage was 
fresh-water damage; it occurred after the winter rains had begun. There is some 
evidence that bales are exposed to rain at Puerto Prat when the sheds are full, and 
on the decks of the coasters, where it is proved to be the usage to carry such cargo 
as this, and on the hulks at Punta Arenas. It is proved that tarpaulins are pro- 
vided by the shippers at their sheds and that their men sometimes neglect to use 
them. On coasters and hulks tarpaulins ought to be at hand and used, and it is 
not shown that either were unseaworthy for want of them. Proper tarpaulins 
properly used would protect the wool from damage by rain. Evidently a sub- 
stantial amount of the damage was done while the goods were on deck and would 
have been prevented if proper care had been used. 

The perils insured against in the printed form of policy are enlarged by those in 
the cover notes 


I concur. 








“including all risk of craft, fire, coasters, hulks, transhipment, and inland 
carriage by land and/or water, and all risks from the sheep’s back and/or 
station, while awaiting shipment and/or forwarding. . . .’’ 


Both clauses, therefore, the additional clause as well as that in the regular form, 
describe risks or perils intended to be insured against: Nigel Gold Mining Co. v. 
Hoade (2); Jacob v. Gaviller (3). The words closely resemble those in Schloss 
Bros. v. Stevens (1), where Watton, J., refused to read ‘‘all risks by land and by 
water’’ as limited to the risks peculiarly incidental to carriage in a ship, in boats 
or in craft, and held that it must be ‘‘read literally as meaning all risks whatever.’ 
There is nothing abnormal in this; in fact, ‘‘against all risks whatsoever, anything 
printed or written herein to the contrary notwithstanding’’ was a clause known in 
practice over thirty years ago, and a great variety of clauses in policies on cattle, 
employing the word ‘‘all risks,’’ ‘‘all risks of mortality,’’ and ‘‘all risks of mortality 
. . . from any cause whatsoever’? may be found by the curious in Sir Dovenas 
Owen’s Marine Insurance Crauses. ‘There must be a casualty,’’ added Watton, 
J.; the words were ‘‘intended to cover all losses by any accidental cause of any kind 
occurring during transit.’’ The appellants argue that getting wet, when not under 
cover, is a thing that will happen to bales whenever it rains, and the injured bales 
started on their journey after the rainy season had begun; in a word, they say 
the loss arose from ‘‘no unusual cause’’ : Dudgeon v. Pembroke (4) (L.R. 9 Q.B. 
at p. 594). It is, however, to be remembered that discussions about wear and tear 
and leakage and breakage generally arise when the issue is whether the loss is or 
1s not a loss by perils of the sea, e.g., in Rohl v. Parr (5), Hunter v. Potts (6), and 
Merchants Trading Co. v. Universal Marine Co. (7) (2 Asp.M.L.C. at p. 482), 
where Lusu, J., observes, ‘‘the silent natural action of the water on a floating body 


is not a peril of the sea, but it is wear and tear.’’ The more widely the category 
of perils insured against is extended, the more nearly is it true to say that not only 
perils of the sea but perils on the sea are insured. “‘All risks’” has the same effect 


as a0 all insurable risks were separately enumerated; for example, it includes the 
risk that when it happens to be raining the men who ought to use the tarpaulins 
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to protect the wool may happen to be neglecting their duty. This concurrence is 
fortuitous; it is also the cause of the loss by wetting. It appears to be what hap- 
pened. For wool to get wet in the rain is a casualty, though not a grave one; it 
is not a thing intended, but is accidental; it is something which injures the wool 
from without; it does not develop from within. It would not happen at all if the 
men employed attended to their duty. 

Bs There are, of course, limits to ‘‘all risks.”’ They are risks and risks insured 
against. Accordingly, the expression does not cover inherent vice or mere wear 
and tear or British capture. It covers a risk, not a certainty; it is something 
which happens to the subject-matter from without, not the natural behaviour of 
that subject-matter, being what it is, in the circumstances in which it is carried. 
Nor is it a loss which the assured brings about by his own act, for then he has not 
merely exposed the goods to the chance of injury, he has injured them himself. 
Finally, the description ‘‘all risks’’ does not alter the general law; only risks are 
covered which it is lawful to cover, and the onus of proof remains where it would 
have been on a policy against ordinary sea perils. I think, however, that the 
quasi-universality of the description does affect the onus of proof in one way. The 
claimant insured against and averring a loss by fire must prove loss by fire, which 
involves proving that it is not by something else. When he avers loss by some 
risk coming within ‘‘all risks,’’ as used in this policy, he need only give evidence 
reasonably showing that the loss was due to a casualty, not to a certainty or to 
inherent vice or to wear and tear. That is easily done. I do not think he has to 
go further and pick out one of the multitude of risks covered, so as to show exactly 
how his loss was caused. If he did so, he would not bring it any the more within 
the policy. These considerations answer the appellants’ complaint that the plain- 
tiffs were meagre with their proof. So they were, but it was enough for them to 
prove some casualty insured against. Rowuxarr, J., as I venture to think, attached 
too much importance to the absence of any kind of marine disaster. If the casualty 
was fortuitous, it needed not to be a calamity. 

As a good deal of the damaged cargo was on deck, there arises for decision a 
point upon the Marine Insurance Act, 1906, which was strongly pressed upon your 
Lordships. The first schedule sets out a Lloyd's form of policy and a series of 
rules for its construction ‘‘where the context does not otherwise require,” and, 
out of seventeen following rules, in all but one the meaning of some particular term 
is expounded. The schedule in fact contains a typical document with an elaborate 
interpretation clause. I can conceive no subject on which the legislature is less 
likely to have wished to make a change or to declare that what people have hitherto 
meant in business shall be their meaning no longer. Theretofore all concerned, 
when they said ‘‘goods’’ simply, meant goods under deck or goods in and over all 
according as the usage of the trade in which the goods were to be carried did not 
or did include a usage to carry on deck. Why should a Codification Act abolish 
that habitual meaning and make the word mean the one or the other according as 
there is or is not a drafting usage among those who prepare and those who sign 
policies? No one has suggested any reason for such a change. 

Even if the schedule has changed the law, does it affect this case? Section 80 (2) 
is an interpretation section. It says: ‘*. . . the terms and expressions mentioned 
in the first schedule to this Act shall be construed as having the scope and meaning 
in that schedule assigned to them.’’ Now this policy, as expanded by the covers, 
does not contain any term or expression mentioned in r. 17 of sched. 1; it says 
*“‘wool,’’ ‘‘wool clips,’’ or ‘‘bales of wool,’’ not deck cargo or cargo or goods. Next, 
the rule does not apply, ‘‘except where the context does not otherwise require. 
The form is for a voyage in a named ship, ‘‘beginning the adventure upon the said 
goods, from the loading thereof aboard ship,’’ but the context consists of additional 
words, which make the adventure begin from the sheep s back and continue by 
land and/or water in coasters and hulks and while awaiting pee I 
greatly question, if this context does not require something different from t e mere 
insurance of deck cargo specifically. In any case, if this rule of interpretation is 
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new, the appellants find considerable difficulty in making it apply to this policy 
on any strict construction, and unless the construction is to be very strict, there 
is no ground for questioning that the rule is not new, but only embodies the existing 
law. This cargo is insured specifically, for it is described as wool ‘“‘clips’’ and 
“bales of wool.’’ To say that it is not insured specifically, though it is described 
specifically, unless it is insured as on deck however described, conflicts with the 
rest of the sentence. Clearly living animals have to be insured specifically as 
living animals, and not under the general denomination of goods. From the 
specific description the underwriter must take notice of the place of stowage, where 
a usage as to the place of stowage of such goods is, or is deemed to be, known to 
him. ‘Then there are the words ‘‘in the absence of any usage to the contrary.” 
Rule 17 is a direction as to the apt mode of drawing up a policy, that is, primarily 
as to the use of words. The rule in construing, and, therefore, in drawing, con- 
tracts is that the words must be understood with reference to the circumstances in 
the light of which the parties contract. When there is a usage to carry all or any 
goods on deck, which both parties know or are deemed to know, their words may 
be selected and will be construed with reference to it. In such circumstances even 
a general word, ‘‘goods,’’ will derive its meaning from the usages of the carrying 
trade known to the contracting parties, just as much as from any usage known to 
both as to the meanings of terms in the general vocabulary of commerce. The 
word ‘“‘usage’’ is not expressly limited, and a usage to carry on deck is a usage like 
another; only the context, therefore, can restrict it to a usage of drafting policies. 
What is that context? Goods on deck are still ‘‘goods,’’ and ‘‘goods’’ are specifi- 
cally described for insurance, when the policy says what they are specifically. It 
is not a specific description to say where they are. So much for mere language. 
What makes ‘‘goods’’ insufficiently specific for an insurance on deck cargo is not 
any usage of underwriters to use words in a technical sense, but the usage of 
carriers to stow goods under deck, as being the safest place. A usage to carry on 
deck is a usage to the contrary to that, and, therefore, where it exists, its presence 
prevents any misdescription from arising. If in all carrying trades cargo was 
carried in and over indiscriminately, no one would ever have distinguished between 
one position and the other any more than between one hold and another. No 
doubt, if ever a usage arises among those who draw and sign and accept policies 
to mean by ‘‘goods’’ any kind of goods, stowed anywhere, that also might be proved 
as a “‘usage to the contrary,’’ but the respondent’s point here is not that the ‘‘usage 
to the contrary’’ can never be such a usage as the appellants say it must be, but 
that it is not exclusively so, for a usage to carry on deck is also a usage to the 
contrary. For my part, I think them right. 

Perhaps I might venture to say that in this rule the legislature has used language 
to express its thoughts with less than its accustomed felicity, but I think that there 
are special reasons to explain this. It may easily happen to anyone who endeavours 
to erystallise in a sentence the language of a century’s decisions to draw the line 
somewhat uncertainly between the usual mode of carrying particular goods and the 
usual meaning of or description of those goods in a policy. In Lorp MANsFIELD’s 
time goods on deck were said not to be covered by a policy ‘‘on goods,’’ because, 
in the language of insurance, goods only meant goods which were merchantable 
and a part of the cargo. Hence a captain's effects and goods lashed on deck were 
se Pieces La (though not quite certainly) the objection that the goods 
eee thae * pees gs covered by the description “goods” rested on the fact that 
raat aes he tic . yet sae of the cargo, which normally would be under 
sa eae hl at ce : a eit not merchandise, but were the master’s 
sade Gh acs camer porte is n 1802 the opinion was clearly expressed that 
Gs Rigwy- te) ea . ee in the description of goods in the policy : Backhouse 
Dosis ; ers 7 riaert held in 1815 that underwriters were bound to 
ei diavad eae icra oys of vitriol on deck ‘‘without any communica- 
Bdmunds (10) a carboys of vitriol covered them on deck: Da Costa ¥. 

. e general usage of the carrying trade, goods were only 
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A properly stowed when stowed under deck, but when, by a particular usage of a 
particular trade, or referring to particular goods, they were properly stowed though 
stowed on deck, the underwriter must be taken to know it as part of his business 
equipment, and to contract to insure goods in that trade or of that description with 
reference to the usage. Subsequent authorities develop this view. Evidence of a 
usage of underwriters not to pay for boats when slung on the quarter, though the 

B policy was on “ship, boat and other furniture,’’ was held inadmissible as contra- 
dicting the express language of the policy: Blackett v. Royal Exchange Assurance 
Co. (11) (2 Cr. & J. at p. 249), and Ross v. Thwaite (8) was explained by Lorp 
Lynpuurst, C.B., upon the view that by an implied term of the policy the under- 
writer is liable for goods insured only when so carried as to be exposed to ordinary 
and not to extraordinary and uncommunicated perils. Hence ‘“‘an usage that they 

C are not covered by an ordinary policy upon goods, but that they require a distinct 
explanation to the underwriter of the part of the ship in which they are to be 
carried or (where that will imply the same information) of the nature of the goods, 
is not at variance with any part of the policy.’’ In commenting on this case in 
Myers v. Sarl (12) (80 L.J.Ex. at p. 13), Cocksurn, C.J., says that it goes to the 
verge of permissible exclusion of evidence, and that Ross v. Thwaite (8) and 

D Backhouse v. Ripley (9), cases which had never been questioned, showed that by 
usage the general terms in the policy had received a limited signification. In the 
same case Biacxpurn, J., considered that Lorp Lynpuurst meant that, taking the 
language of the whole contract, it evinced upon the face of it an intention not to 
use the phrase in question in the particular sense sought to be put on it. In 
substance this was the view adopted in Miller v. Tetherington (18), briefly affirmed 

E in the Exchequer Chamber, where on demurrer a plea of a custom of Liverpool 
underwriters not to pay for general average on timber jettisoned from deck was 
sustained on a declaration on a Liverpool policy upon ship. It was pleaded as a 
custom in the North Atlantic timber trade that underwriters were not liable in 
such circumstances, as both assured and underwriter well knew when they entered 
into the contract, and Martin, B., assigns as the reason for this decision that 

F Blackett’s Case (11) is really an illustration of the rule first recorded in Ross v. 
Thwaite (8), and that in such cases words are used in particular trades in a par- 
ticular sense, which the parties may prove by evidence. 

So far as I know, questions relating to insurance on deck cargo in actions on a 
policy for loss of the cargo by perils insured against did not come up for any 
considerable amount of further discussion in this country till 1903, the propositions 

G laid down in Arnovtp on Marine Insurance (2nd Edn.), i. 263, being generally 
accepted, namely, 


‘goods carried on deck, as they are exposed to a greater hazard than goods 
carried in the ordinary way, are not covered by a general insurance in the 
common form of goods and merchandise; if, indeed, they are so carried by 
H virtue of any general and well-known custom of the particular course of trade, 
on which the insurance is effected, the underwriter is presumed to be 
acquainted with such usage without having notice, and therefore may fairly 
be supposed to undertake the risk of their being so carried on deck.” 


In 1903 Watton, J., reviewed the subject in a remarkable judgment, Apollinaris 
J Co. v. Nord Deutsche Insurance Co. (14), and stated these conclusions ({1904] 
1 K.B. at pp. 258, 260) : 


‘‘Where from the description of the goods or the voyage, or both, it is apparent 
that in accordance with a well-known practice or usage of trade, the goods will 
or even probably may be carried on deck, then even in the case of voyages by 
sea, where goods so carried are necessarily exposed to peculiar dangers, still 
the underwriters will be deemed to have consented to take this risk and will 
be liable for any loss of deck cargo by perils insured against. .. . the rule 
against carrying goods on deck is usually involved in and depends on a larger 
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and wider rule, which is that goods carried on a vessel should not be stowed 
so as to be exposed to unnecessary and extraordinary peril during transit. 


The result would appear to be as follows. (i) In the absence of proof of a special 
meaning attaching to the word used, and of contracting with reference to that 
meaning, anything coming under the description of the subject-matter of insurance 
which is expressed in the policy is covered; but (ii) there is an implied exception 
from the liability of the underwriter, that he does not cover losses where they are 
caused by exposure of the subject-matter by those in charge of the adventure to 
extraordinary perils, of which the risk of deck carriage is one. (iii) If the under- 
writer knows by the special description employed or otherwise, or if he is deemed 
to know it without notification because of the existence of a usage in the carrying 
trade to which the insurance refers that the goods may be carried on deck, his 
contract is taken to assent to that mode of stowage, and then either he agrees to 
cover such extraordinary perils or they cease to be extraordinary and so are covered. 
The important thing to notice is that the usage in question is a usage of the carrying 
trade to do a certain thing, and is not a usage of the business of insurance to attach 
a special meaning to a particular term, or to recognise a special liability in certain 
circumstances though only general terms are used. Such, I think, was the law 
before it was codified by the Act of 1906, and such, in my opinion, it remains. 
The particular wording of r. 17 obviously is not that which would have been adopted 
if totally new legislation was being framed. It takes its colour from the decisions, 
and reference to those decisions shows how the article came to be framed as it was. 
I think that it makes no change in the law. 

The fact which I am not able to find established in the evidence as the Court of 
Appeal found it is the existence of a custom of underwriters to insure wool on deck 
during this transit under general terms not specifying that it may be stowed on 
deck. There was no evidence of actual knowledge that wool was ever carried on 
deck so far as the defendants were concerned, and their underwriter denied it. 
There was none of general knowledge of the practice and there was evidence to 
the contrary. True the cover was many years old and had been annually renewed, 
but no claims were proved to have been made and paid on the footing of the wool 
being carried on deck. A man may know that in some instances his cargo is being 
put on deck without this being evidence against him of a usage to carry on deck, 
for he may be relying on his right to claim damages for improper stowage if any 
harm is done. So these underwriters may have renewed the cover annually, 
relying on their not being on the risk except for under-deck cargo. If so, the 
renewal of the insurance does not show that they used general terms to cover the 
cargo whether on deck or not. To make them liable there must be proved, in fact, 
a usage to carry on deck, which they are deemed to know, and then a liability arises 
in such circumstances in respect of deck cargo, though unspecified. 

There remains an argument based on the reading of s. 78 (4) of the Act which is 
very novel. It is one of the disadvantages of codification that new terms used or 
even unfamiliar sequences of propositions suggest that the law has been changed 
where those familiar with the old decisions would not have suspected it. The 
argument affords a striking instance of this. The section obviously refers to suing 
and labouring. It cannot possibly be read as meaning that, if the agents of the 
assured are not reasonably careful throughout the transit, he cannot recover for 
anything to which their want of care contributes. The point, therefore, fails. I 
think the appeal should be dismissed. 


Solicitors: Waltons; Ballantyne, Clifford & Co. 
[Reported by W. E. Rem, Esq., Barrister-at-Law. ] 
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NIBLETT, LTD. v. CONFECTIONERS’ MATERIALS CO., LTD. 


[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), April 15, 19, 1921] . 
[Reported [1921] 8 K.B. 887; 90 L.J.K.B. 984; 125 L.T. 552; 
87 T.L.R. 653] 


B Sale of Goods—Right of seller to sell—Merchantable quality— Quiet possession 
of goods—Implied conditions—Breach—Sale of goods with labels constitut- 
ing infringement of patent—Sale of Goods Act, 1893 (56 & 57 Vict., c. 71), 
8. 12 (1) (2), s. 14 (2). 
By s. 12 of the Sale of Goods Act, 18983: ‘In a contract of sale, unless the 
C circumstances of the contract are such as to show a different intention, there 
is—(1) An implied condition on the part of the seller that in the case of a sale 
he has a right to sell the goods, and that in the case of an agreement to sell 
he will have a right to sell the goods at the time when the property is to pass: 
(2) An implied warranty that the buyer shall have and enjoy quiet possession 
of the goods.’’ By s. 14: ‘“‘Subject to the provisions of this Act and of any 
D statute in that behalf, there is no implied warranty or condition as to the 
quality or fitness for any particular purpose of goods supplied under a contract 
of sale, except as follows . . . (2) Where goods are bought by description from 
a seller who deals in goods of that description (whether he be the manu- 
facturer or not), there is an implied condition that the goods shall be of 
merchantable quality .. .”’ 
The defendant sellers, who dealt in goods of that description, agreed to sell 
E to buyers condensed milk in tins. When the goods were delivered it was 
found that some of the tins bore labels which infringed the registered trade 
mark of third persons, and the buyers were obliged to remove the labels from 
the tins and sell them without any label, as a result of which they suffered loss. 

Held, by all the members of the court: there being no circumstances of 
the contract showing a different intention, the sellers were in breach of the 
implied condition in s. 12 (1) of the Sale of Goods Act, 1893, that they had 
a right to sell the goods, and, therefore, the buyers were entitled to succeed 
in an action for damages for such breach. 

Held, further: by Banxes, L.J., and Arkin, L.J.: the sellers were also in 
breach of the condition in s. 14 (2) of the Act that the goods should be of 
merchantable quality; and by Arkin, L.J.: the sellers were in breach of the 
implied warranty in s. 12 (2) that the buyers should have and enjoy quiet 
possession of the goods. 

Monforts v. Marsden (1) (1895), 12 R.P.C. 266, overruled. 

Per Scrutton, L.J.: If I had to express my present opinion, it is that the 
condition in s. 14 (2) of the Act does not touch the title to the goods or the 
right to sell them. 


Notes. Explained and distinguished: Sumner, Permain & Co. v. Webb & Co., 
[1922] 1 K.B. 55. Referred to: Wilson v. Rickett, Cockerell & Co., [1954] 1 
All E.R. 868. 

As to conditions and warranties in a contract for the sale of goods, see 29 
Hauspury’s Laws (2nd Edn.) 52 et seq.; and for cases see 39 Dicust 414 et seq. 

I For Sale of Goods Act, 1893, see 22 Haussury’s Statutes (2nd Edn.) 985. 


Cases referred to: 

(1) Monforts v. Marsden (1895), 12 R.P.C. 266; 39 Digest 431, 609. 

(2) Bristol Tramways, etc., Carriage Co., Ltd. v. Fiat Motors, Ltd., [1910] 
2 K.B. 831; 79 L.J.K.B. 1107; 108 L.T. 448; 26 T.L.R. 629, C.A.; 39 
Digest 418, 512. 

(3) Laing v. Fidgeon (1815), 4 Camp. 169; 6 Taunt. 108; 128 E.R. 974; 39 
Digest 449, 765. 

(4) Gardiner v. Gray (1815), 4 Camp. 144; 171 E.R. 46; 39 Digest 451, 790. 
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(5) Jones v. Consolidated Anthracite Collieries, Ltd., and Lord Dynevor, [1916] 
1 K.B. 123; 85 L.J.K.B. 465; 114 L.T. 288; 34 Digest 706, 941. 

(6) Heilbut, Symons & Co. v. Buckleton, [1913] A.C. 30; 82 L.J.K.B. 245; 
107 L.T. 769; 20 Mans. 54, H.L.; 39 Digest 420, 526. 

Appeal by the buyers (plaintiffs in the action) from a judgment of Bartnacue, J., 
in a non-jury action. 

In August, 1919, the parties entered into a contract for the sale of 8,000 cases of 
condensed milk. The contract was originally made at an interview, but it was 
subsequently confirmed by writing in the form of a sold note dated Aug. 18 sent by 
the sellers to the buyers with a request that they would sign a counterpart, that 
is to say, a bought note, in the same terms, which the buyers did. The contract 
appeared to be wholly embodied in the writing, but both parties seemed to have 
treated the contract as partly oral and partly in writing, and to have adduced 
parol evidence as to its terms. Counsel for the sellers contended that it was 
agreed that one or more of three brands of condensed milk, including the ‘‘Nissly’’ 
brand, might be delivered in fulfilment of the contract. Two thousand cases were 
delivered, and gave rise to no question. One thousand arrived bearing labels 
with the word ‘‘Nissly’’ upon them. It came to the knowledge of the Nestlé and 
Anglo-Swiss Condensed Milk Co. that parcels of condensed milk were being im- 
ported with this label upon them; they took up the position that these 1,000 cases 
infringed their registered trade mark, and objected to the goods being dealt with 
in any way. The justice of their objection was admitted by the sellers who gave an 
undertaking not to sell, offer for sale, or dispose of any condensed milk under the 
title of “‘Nissly.’’ The buyers did their best to sell, exchange, or export the goods, 
but found that the only possible way of dealing with them was to strip them of 
their labels and sell them without marks or labels, as a result of which they 
suffered loss. Accordingly, they sued the sellers for breaches of condition and 
warranty, and Barnacue, J., on the authority of Monforts v. Marsden (1), gave 
judgment for the sellers. The buyers appealed. 


Stuart Bevan, K.C., and J. Dickinson for the buyers. 
Kerly, K.C., and E. F. Spence for the sellers. 


BANKES, L.J.—The buyers seek to recover damages from the sellers on the 
ground that the goods delivered were not in accordance with the contract of sale. 
The case as presented to us rests on one or another of three enactments. It is 
said that the buyers had a right of action under s. 12 or under s. 14 of the Sale of 
Goods Act, 1893, or under s. 17 of the Merchandise Marks Act, 1887. Upon this 
last I need say nothing. No reference was made to it at the trial. If it had been 
insisted on, it would have required evidence which the sellers had no opportunity 
of giving in the court below, and the buyers ought not to be allowed to make that 
point now. I, therefore, confine myself to the claims under s. 12 and s. 14 of the 
Sale of Goods Act, 1893, although it does not appear that s. 14 was much relied 
on by counsel or considered by the judge at the trial. 

Baruyacne, J., came clearly to the conclusion that, if s. 12 of the Sale of Goods 
Act, 1893, is to be construed literally, the sellers had no right to sell the goods 
as they were, and that the buyers were not enjoying, and never had enjoyed, quiet 
possession of the goods—that they could never get them from the Commissioners 
of Customs, and that, if they had got them, they were never in a position to deal 
with them, because of the Nestlé Co.’s threat. But he felt himself bound, by the 
judgment of Lorp Russet, C.J., in Monforts v. Marsden (1), to give to s. 12 a 
meaning and effect which he would not have otherwise attributed to it. With the 
greatest respect to Lorp Russetn, C.J., I think the doubts of Bartnacue, J., upon 
that decision are justified. The case was heard and decided by Lorp Russet, C.J., 
on circuit. He took the view that s. 12 was to be read with qualifications like 
ct which limit the implied covenant for quiet enjoyment in a conveyance of 
real property by a grantor who conveys as beneficial owner under s. 7 of the 
Conveyancing Act, 1881 [see now Law of Property Act, 1925, Sched. 2, Part qT], 
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and he imposed upon the implied obligations in s. 12 of the Sale of Goods Act, 
1893, a restriction limiting their operation to acts and omissions of the vendor and 
those acting by his authority. I cannot agree with the view thus expressed by 
Lorp Russety. I think s. 12 has a much wider effect, and that the language 
does not warrant the limitation imposed by Lorp Russet. I express no opinion 
as to what ‘‘cireumstances”’ of a contract are ‘‘such as to show a different inten- 
tion,’’ to use the earlier words of s. 12. Counsel for the sellers contended that 
these circumstances are not confined to matters relating to the making of the 
contract, but would include the fact that at the time of making a written contract 
for the sale of goods it was understood that the goods would be of one or another 
brand. He argued that this was a circumstance which would show an intention 
to exclude the warranties otherwise implied. But, assuming that goods of one 
or more of three brands might be delivered under the contract, that circumstance 
does not show any intention that, if two of those brands are free from objection, 
and the third is an infringement of trade mark rights, the vendor may tender 
goods of the third brand in fulfilment of his contract. The goods tendered must 
still be goods which the vendor has a right to sell. Therefore, in my opinion, the 
buyers have established a right of action under s. 12 (1) of the Act. 

It is not necessary to consider whether there is also a good cause of action 
under s. 12 (2), and I say nothing upon that point. I think there is also a cause 
of action under s. 14 (2), because these goods were not ‘‘of merchantable quality.’’ 
Quality includes the state or condition of the goods. The state of this condensed 
milk was that it was packed in tins bearing labels. The labels were as much part 
of the state or condition of the goods as the tins were. The state of the packing 
affected the merchantable quality of the goods. In Bristol Tramways, etc., 
Carriage Co., Ltd. v. Fiat Motors, Ltd. (2) ({1910] 2 K.B. at p. 840) Farwett, L.J., 
said : 


“The phrase ‘merchantable quality’ seems more appropriate to a retail 
purchaser buying from a wholesale firm than to private buyers, and to natural 
products, such as grain, wool, or flour, than to a complicated machine, but 
it is clear that it extends to both; the definition of ‘goods’ in s. 62 makes that 
word include ‘all chattels personal other than things in action and money,’ 
and ‘quality of goods’ includes their state or condition. And this is in accord- 
ance with older cases, e.g., Laing v. Fidgeon (3), where it was held that in 
every contract to furnish manufactured goods, however low the price, it is an 

“implied term that the goods shall be merchantable. In Gardiner v. Gray (4) 
Lorp ELLENBOROUGH says: 


‘The intention of both parties must be taken to be that it shall be saleable 
in the market under the denomination mentioned in the contract between 
them; the purchaser cannot be supposed to buy goods to lay them on the 
dunghill.’ 


The phrase in s. 14 (2), is, in my opinion, used as meaning that the article is 
of such quality and in such condition that a reasonable man acting reasonably 
would after a full examination accept it under the circumstances of the case in 
performance of his offer to buy that article whether he buys it for his own 


use or to sell again.”’ 


If the warranty that the goods shall be of merchantable quality applies to a compli- 
cated machine, it applies equally to the packing in which the goods are presented, 
which may, and does in this case, form a most important feature of the goods as 
delivered. The defendants contended that there was no evidence that the goods 
were bought from a seller who dealt in goods of that description. I cannot agree. 
In my view, there was ample evidence which called for an answer. Therefore, 
if it were necessary to decide this point, I should hold that the buyers had a cause 
of action under s. 14 (2). The appeal must be allowed. 
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SCRUTTON, L.J.—Several difficult questions have been raised, and if it were 
necessary to decide them all I should desire further time to consider them. Upon 
some of the points raised I am not sure that I should agree with my learned 
brothers; but I agree in the result for the following reasons. 

This was an English contract in writing whereby the buyers bought 3,000 cases 
of sweetened full cream condensed 1919 season’s milk of a quality equal to federal 
standard. The milk came from the United States. The price was 42s. a case 
c.i.f. London nett cash against documents. The documents which were tendered 
under this contract had reference to certain cases which had on them labels with 
the words ‘‘Nissly Brand.’’ The Nestlé and Anglo-Swiss Condensed Milk Co. 
thought that the word ‘‘Nissly’’ was an infringement of their registered trade mark, 
and that they could stop the sale of these goods. They attacked the sellers, and 
the sellers, not wishing to contest the matter, admitted that the cases were an 
infringement of the Nestlé Co.’s trade mark, and undertook not to sell condensed 
milk under the title of ‘‘Nissly.’’ Neither were the buyers prepared to fight the 
Nestlé Co.; and after an unsuccessful attempt to export these cases, they were 
driven to remove the labels and sell the goods as condensed milk unlabelled. 
They then sued the sellers, and Bamuacue, J., although he felt bound to enter 
judgment for the sellers, has assessed the buyers’ damages at £400. In this court 
the buyers attempted to make out a case under s. 17 of the Merchandise Marks 
Act, 1887; indeed, the sellers seemed to think this the most formidable line of 
attack against them. But that case was not made in the court below. To enable 
us to decide it we should want to know more about the word ‘‘Nissly,’’ who put 
the labels on the tins, and what marks, if any, they had on them originally. A 
point which required evidence for its decision ought not to be taken for the first 
time in the Court of Appeal. Therefore, I exclude the claim under the Mer- 
chandise Marks Act, 1887. 

The second point arose on s. 12 (1) of the Sale of Goods Act, 1893, which pro- 
vides that there is an implied condition on the part of the seller that in the case of 
an agreement to sell he will have a right to sell the goods at the time when the 
property is to pass. The property was to pass when the documents were tendered 
for the cases containing the goods. The sellers impliedly warranted that they had 
then a right to sell them. In fact, they could have been restrained by injunction 
from selling them, because they were infringing the rights of third persons. If a 
vendor can be stopped by process of law from selling, he has not the right to sell. 
Therefore, the purchasers so far have made out a cause of action for breach of 
s. 12 (1). This subsection is to apply unless the circumstances of the contract 
are such as to show a different intention. Here we are in a difficulty, because 
the matter is uncertain. The sellers say that the contract was oral, and that the 
goods might be of one or more of three named brands. In my view, in a contract 
to sell goods of specified brands there might be circumstances showing an intention 
that the seller should not warrant his right to sell. If, for example, this contract 
had been to sell 1,000 cases of the ‘‘Nissly’’ brand, would the sellers then have 
warranted that they had a right to sell? I desire to reserve my opinion on that 
——— But assuming that the sellers establish that they had an option to 
Lie of the ‘‘Tuscan, ‘“Freedom,’’ or ‘“Nissly’’ brands, they could have 
= oe eir contract lawfully in two ways 7 if they had chosen the third way, 
they could have been stopped. I cannot infer from these circumstances an 
intention that they should not warrant their title to sell. 
robo eaiabe ee iia rea there was an implied condition that the buyers 
erent: enti ti; jot prior of the goods, I wish to give no decision. 
aeaianigs being = e ; nthracite Collieries, Ltd. (5), I was able to avoid 
saa: a Be oe for quiet enjoyment; fortunately, because, as I 
*aceeeanage eee ori or made the covenant difficult to construe. I say no 
goods shall be of merch ae . pice _— the origin or history of the condition that 
it is that the conditior BRED EE Bo: t had to express my present opinion, 

é on does not touch the title to the goods or the right to sell 
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them. I base my decision upon the implied condition in gs. 12 (1), that the sellers 
had a right to sell the goods, that there were no circumstances in the contract to 
show a different intention, and that they failed to perform that condition. 

It remains to consider Monforts v. Marsden (1). Lorn Russett, C.J., was 
among the great lawyers who have sat upon the English Bench, and I look upon 
any decision of his with great respect. He observed that s. 12 (1), although it 
provides for an implied condition that the vendor has a right to sell, makes no 
mention of any condition or warranty that the purchaser shall be able legally to 
use the thing sold. He further drew attention to the uncertain validity of letters 
patent upon which each appellate court may differ from the court below. These 
considerations enabled him to arrive at the decision that the vendor of a patented 
machine for preparing cloth did not warrant that the patent was valid, or that 
the purchaser should be legally entitled to work the machine. He assumed that 
the vendor had the right to sell the machine, and did not consider whether he 
might have been stopped from selling it. If he had considered that point, he 
must have seen the difficulty in the way of holding that a vendor has a right to 
sell goods which he may be restrained from selling. There is much to be said for 
the view of Bartuacue, J., that the circumstances of the contract in Monforts v. 
Marsden (1) were such as to negative the implied condition that the vendor had a 
right to sell the machine, but, in so far as it decides that the vendor had fulfilled 
the condition, I think the decision is erroneous and should be overruled. 


ATKIN, L.J.—This was an action for breach of warranty on the sale of goods. 
The first question is: What was the contract between the parties? In my 
opinion, it was contained in the two documents dated Aug. 18, 1919. Every 
essential term of the contract is recorded in those documents. The buyers, how- 
ever, suggest that, although the documents speak of 3,000 cases, there was a term 
not expressed in writing that the milk to be supplied should be milk of three 
named brands, and that the vendors might at their option deliver milk of the 
“Tusean,’’ ‘‘Freedom,’’ or ‘‘Nissly’’ brand. In my view, this suggestion is 
inadmissible, because the parties intended to embody the whole contract in 
writing, and this suggested term is inconsistent with the writing; or, if it is 
sought to introduce it as a collateral term, I should like to refer to the words of 
Lorp Moutron in Heilbut, Symons & Co. v. Buckleton (6), the last and most 
authoritative statement on this matter of collateral contracts ({1913] A.C. at p. 47): 


“It is evident, both on principle and on authority, that there may be a 
contract the consideration for which is the making of some other contract. 
‘If you will make such and such a contract I will give you £100,’ is in every 
sense of the word a complete legal contract. It is collateral to the main 
contract, but each has an independent existence, and they do not differ in 
respect of their possessing to the full the character and status of a contract. 
But such collateral contracts must from their very nature be rare. The effect 
of a collateral contract such as that which I have instanced would be to 
increase the consideration of the main contract by £100, and the more natural 
and usual way of carrying this out would be by so modifying the main contract 
and not by executing a concurrent and collateral contract. Such collateral 
contracts, the sole effect of which is to vary or add to the terms of the principal 
contract, are therefore viewed with suspicion by the law. They must be 
proved strictly. Not only the terms of such contracts but the existence of an 
animus contrahendi on the part of all the parties to them must be clearly 
shown. Any laxity on these points would enable parties to escape from the 
full performance of the obligations of contracts unquestionably entered into 
by them and more especially would have the effect of lessening the authority 
of written contracts by making it possible to vary them by suggesting the 
existence of verbal collateral agreements relating to the same subject-matter.” 

To one who bears those words in mind it is evident that a suggestion made while 
the parties were discussing the terms of this contract that the milk supplied 
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would be of three brands is not to be regarded as a collateral term of the contract. 

Therefore, I approach this case with the view that the contract was simply 
and solely as contained in the documents. The goods were delivered in two 
instalments; 2,000 cases of the ‘‘Freedom’’ brand, which give rise to no difficulty; 
and 1,000 of the ‘‘Nissly’’ brand. Of these it is enough to say that they were an 
infringement of the Nestlé Co.’s trade mark. The infringement was admitted. 
The sellers gave an undertaking not to sell any condensed milk under the title of 
‘‘Nissly,’’ and there is no doubt that if the buyers had sold these goods as delivered 
they would have been liable to an injunction in the terms of the undertaking given 
by the sellers. Before this undertaking was given, the sellers wrote to the buyers 
saying that the Nestlé Co. were objecting to this brand, and asking the buyers not 
to offer the milk for sale for the moment. In the end the buyers were obliged 
to remove the labels before they were able to sell the goods they had bought from 
the sellers. That was the state or condition of the goods delivered under this 
contract. 

In a contract for the sale of goods there is an implied condition that the seller 
has a right to sell the goods ‘‘unless the circumstances of the contract are such 
as to show a different intention.’’ I think those words were inserted in s. 12 of the 
Sale of Goods Act, 1893, to exclude sales by a sheriff under an execution and 
other cases where, by implication or by express terms, there is no warranty of 
title. In the present case I see no circumstances ‘“‘such as to show a different 
intention,’ and, therefore, I think there was an implied condition that the sellers 
had a right to sell the goods within s. 12 (1). The sellers had not the right to 
sell these goods. They gave an undertaking not to sell them, and, having 
admitted that they were an infringement of the Nestlé Co.’s trade mark, they 
were liable to an injunction restraining the sale. Therefore, they had no right to 
sell these goods at the time when the property was to pass. It may be that the 
implied condition is not broken if the seller is able to pass to the purchaser a right 
to sell, notwithstanding his own inability; but that is not so here, for the Nestlé Co. 
had the same rights against the buyers as they had against the sellers. In my 
opinion, there was a breach of this condition. 

The only doubt in my mind is raised by the judgment of Lorp Russet, C.J., in 
Monforts v. Marsden (1). That was not a decision expressly under s. 12 of the 
Sale of Goods Act, 1893, because the sale took place before that Act was passed, 
but the Lord Chief Justice treated the Act as declaring the law at the date of 
sale. He said: 


“I think that all that the first implied condition as to title meant was that 
the man had a right to sell the thing as it was in the sense of being able to 
pass the property in the thing to the vendee, and in the sense that nobody 
had a title superior to that of the vendor, so that the possession of the vendee 
might be disturbed. . . .” 


The Lord Chief Justice is using the right to sell in two different senses. The right 
to pass the property is one thing—and no doubt the sellers in the present case 
could have passed the property in the milk but for the intervention of the Nestlé 
Co.—but the existence of a title superior to that of the vendor, so that the 
possession of the vendee may be disturbed, is another thing, and there was a title 
superior to that of the vendor, so that the possession of the vendee could be 
disturbed, unless title means no more than ability to pass the property, in which 
case it does not exhaust all the contingencies whereby the possession of the vendee 
can be disturbed. The owners of the patent had no right or ability to pass the 
property, but they had a right to disturb the possession of the defendant in that 
case. The Lord Chief Justice continued : 


‘‘In other words, it is a warranty of good title to the thing; it is not a 


covenant as to the quality of the thing, as to the workability of the thing, 
or that the machine shall be delivered under circumstances in which the vendee 
should be entitled to work it.”’ 


C 
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With all respect, this is to apply to a code a wrong canon of construction. The 
true canon is to give full effect to the words enacted, not to read those words by 
the light of existing decisions, and infer from the absence of authority an intention 
not to amend the law. Whatever the law may have been before the passing of 
the Sale of Goods Act, 1893, there is, since that Act, an implied condition that 
the sellers shall have a right to sell the goods at the time when the property is 
to pass. As they had not that right, there was a breach of this condition. 

I think there was also a breach of the implied warranty in s. 12 (2), that the 
buyer shall have and enjoy quiet possession of the goods. It may be that posses- 
sion would not be disturbed if the only cause of complaint was that the buyer 
could not dispose of the goods, and that the warranty is confined to disturbance 
of possession of the goods delivered under the contract of sale. The warranty so 
interpreted was broken. The buyers were never allowed to have a quiet possession. 
They had to strip off the labels before they could take possession of the goods. 
Probably this warranty resembles the covenant for quiet enjoyment of real property 
by a vendor who conveys as beneficial owner in being subject to certain limitations, 
and only purports to protect the purchaser against lawful acts of third persons, 
and against breaches of the contract of sale and tortious acts of the vendor him- 
self. But it is unnecessary to define its scope. There was a clear breach in the 
present case. In considering the implied warranty in s. 14 (2), the first question 
is whether the sellers were sellers who deal in goods of the description of the 
goods bought. Upon this, the facts do not admit of a doubt. The sellers describe 
themselves as the Confectioners’ Materials Co., Ltd. The correspondence shows 
that they have entered into contracts with other purchasers for similar goods. 
Beyond all doubt they deal in goods of this description. Then were the goods of 
merchantable quality? Applying the passage read by Banxes, L.J., from Bristol 
Tramways, etc., Carriage Co., Ltd. v. Fiat Motors, Ltd. (2), it seems to me that 
these goods were in such a state or condition that no reasonable man would in 
the circumstances accept them in performance of an offer to buy sweetened full 
cream condensed milk. If he knew the real facts, he would refuse the goods on 
the ground that they were in such a state or condition as to expose him to an 
injunction. No one who knew the facts would be willing to buy them in that 
state or condition; in other words the goods were unsaleable and unmerchantable. 

The judgment must be set aside, and judgment must be entered for the buyers. 
In coming to this conclusion, we are deciding as Barnnacue, J., would have decided 
if he had not felt himself bound by Monforts v. Marsden (1). I agree that the 
argument upon s. 17 of the Merchandise Marks Act, 1887, is not open to the 
appellants. 

Appeal allowed. 


Solicitors: William A. Crump & Son; Maxwell & Co. 
[Reported by W. C. SanprForp, Esq., Barrister-at-Law. | 
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Re MOORE & CO., LTD. AND LANDAUER & CO. 


[Court or Appeal (Bankes, Scrutton and Atkin, L.JJ.), March 2, 1921) 
[Reported [1921] 2 K.B. 519; 90 L.J.K.B. 731; 125 L.T. 372; 
37 T.L.R. 452; 26 Com. Cas. 267] 


Sale of Goods—Description—Packing of goods not of contract description— 
Breach of implied condition—Waiver by buyer of condition—Sale of Goods 
Act, 1898 (56 & 57 Vict., c. 71), s. 13; s. 30 (8). 

By s. 13 of the Sale of Goods Act, 1893: ‘‘Where there is a contract for 
the sale of goods by description there is an implied condition that the goods 
shall correspond with the description ...’’ By s. 30 (3): ‘‘Where the seller 
delivers to the buyer the goods he contracted to sell mixed with goods of a 
different description not included in the contract, the buyer may accept the 
goods which are in accordance with the contract and reject the rest, or he may 
reject the whole.”’ 

Sellers contracted to sell to buyers tins of canned fruits in cases containing 
thirty tins each. The sellers tendered all the tins ordered, but about one-half 
of the cases contained twenty-four tins to the case only, instead of thirty. 
There was no difference in the market value of the goods whether packed 
twenty-four or thirty tins to the case. 

Held: the contract was for the sale of goods by description, and under s. 13 
there was an implied condition that the goods should correspond with the 
description; it was part of the description that the goods should be packed 
thirty tins to a case, and so the sellers were in breach of the implied con- 
dition; they had also delivered to the buyers goods which they had contracted 
to sell mixed with goods of a wrong description within s. 30 (8); and, therefore, 
the sellers were entitled to reject the whole of the goods tendered and not 
merely the goods which were not of the contract description. 

Decision of Row art, J., [1921] 1 K.B. 78, affirmed. 

Semble: a buyer may waive the implied condition as to description, even 
(per Arkin, L.J.) before he has had examination of the goods. 


Notes. Referred to: Ballantine & Co. v. Cramp and Bosman, [1923] All 
E.R.Rep 579; Barker (Junior) & Co., Ltd. v. Ed. T. Agius, Ltd. (1927), 43 T.L.R. 
751. 

As to sales by description, see 29 Hatsspury’s Laws (2nd Edn.) 59-62; and for 
cases see 39 Dicest 482-488. For Sale of Goods Act, 1893, see 22 Hauspury’s 
Statutes (2nd Edn.) 985. 


Cases referred to: 

(1) Panoutsos v. Raymond Hadley Corpn. of New York, [1917] 2 K.B. 473; 86 
L.J.K.B. 1825; 117 L.T. 330; 88 T.L.R. 436; 61 Sol. Jo. 590; 22 Com. Cas. 
308, C.A.; 39 Digest 467, 924. 

(2) Makin v. London Rice Mill Co., Ltd. (1869), 20 L.T. 705; 17 W.R. 768 ; 
39 Digest 488, 673. 

(3) Manbre Saccharine Co. v. Corn Products Co., [1919] 1 K.B. 198; 120 L.T. 
113; sub nom. Mambre Saccharine Co. v. Corn Products Co., 88 L.J.K.B. 
402; 35 T.L.R. 94; 24 Com. Cas. 89; 389 Digest 576, 1807. 


Appeal by the sellers from the judgment of Rowtart, J., on an award in the 
form of a Special Case. 


By a contract of June 14, 1919, the sellers, Moore & Co., Ltd., sold to the buyers, 
Landauer & Co., 


‘about 3,100 cases Australian canned fruits consisting of about 2,500 dozen 
30/24 nominal tins Vickar pears at 27s. 6d. per dozen, 240 dozen 30/24 nominal 
“ apricots at 27s. 6d. per dozen, 2,358 dozen 30/2} nominal tins plums at 
27s. 6d. per dozen, 964 dozen 30/24 nominal tins Bartlett pears at 27s. 6d. per 
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dozen, 1,745 dozen 30/24 nominal tins apples at 23s. per dozen, shipped per 

steamship Toromeo.”’ 
In the above contract ‘‘30/23 nominal tins’? meant thirty tins in a case, each tin 
being of the nominal weight of 24 Ib. The goods were shipped on board the 
Toromeo at Hobart in May, 1919. As to about one-half of the cases, each case 
contained twenty-four tins only; the remainder of the cases contained thirty tins 
each. On the goods being tendered the buyers refused to take delivery on certain 
grounds, the one material to this report being that they were entitled to reject 
the whole consignment because half of the cases contained only twenty-four tins 
each instead of thirty. The dispute was referred to arbitration, and the umpire 
made his award in favour of the sellers, subject to the opinion of the court on the 
question (so far as material), ‘‘whether in law under the contract of June 14, 1919, 
the buyers are bound to accept any goods packed twenty-four tins in a case, and 
if not whether, the apricots, plums, and Bartlett pears having been tendered so 
packed, the buyers can reject the whole tender, or must accept that part of it 
which comprises the Vickar pears and the apples packed in cases of thirty tins.’’ 
He found that there was no difference in the market value of the goods whether 
they were packed twenty-four tins or thirty tins in a case, and that the goods 
tendered were in this respect a good delivery. Rowuzarr, J., held that on the 
construction of the contract the buyers were entitled to say: ‘‘We must have the 
goods packed in the way we have contracted for.’’ A buyer might have good 
reasons for preferring to have goods packed in a particular way, and he (his Lord- 
ship) could not see on what grounds it could be said that he was bound to take 
them if packed in another way. The fact that in this particular case their value 
on the market, so packed, was unaffected made no difference. On the further 
point whether the buyers were entitled to reject the whole consignment, or were 
bound to take those cases which were packed in accordance with the contract, they 
were not bound to accept the latter. By s. 30 (3) of the Sale of Goods Act, 1893, 
if the goods delivered were mixed with other goods the buyer was entitled to 
reject all or accept all or part. The words ‘‘mixed with’’ could not refer to 
physical confusion, but were equivalent to ‘‘accompanied by.’’ The sellers 
appealed. 

Sir John Simon, K.C., Stuart Bevan, K.C., and H. H. Joy for the sellers. 

Montgomery, K.C., and Costello, for the buyers, were not called on to argue. 


BANKES, L.J.—This is an appeal from a decision of Rowuartt, J., on a Special 
Case. The dispute between the parties arose in these circumstances. The buyers 
entered into a contract for the purchase of a quantity of canned fruits afloat. The 
contract described the goods as being 3,100 cases Australian canned fruits con- 
sisting of a certain number of dozens of pears, a certain number of dozens of 
apricots and plums and Bartlett pears and apples. All the dozens were described 
as being thirty tins to a case. 

The first question which arises is in reference to the construction of that contract. 
In my opinion, it is a contract for the sale of goods by description, and it is part 
of the description of the goods that they are packed thirty tins to the case. The 
goods were delayed for an inordinate length of time owing, apparently, to labour 
troubles at the places at which the vessel called. They did not arrive in London 
at St. Katherine’s Dock until some time in January, 1920. The discharge com- 
menced on Feb. 6. On Feb. 10 an invoice was sent, which is dated back to the 
date of the contract, in which it appears that anybody who looked at the invoice 
carefully would find that a substantial part of these purchases were packed, not 
thirty tins to the case, but twenty-four tins to the case. The buyers made no 
reference to that fact at the time, but on the day after the receipt of the invoice 
they made a request for the examination of the goods, to which they were 
entitled. The examination was arranged for and took place. It was completed 
on or before Feb. 25. On that date the sellers requested the buyers to take up i 
delivery order. After a lapse of some days the buyers refused to take delivery o 
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the goods, on the ground that they were not in accordance with the contract. They 
did not at that time specifically mention the objection that the goods were to a large 
extent packed not thirty tins to a case. As far as the evidence goes as disclosed 
by the Special Case, the buyers kept this objection to themselves until the 
arbitration proceedings were commenced. The buyers raised two questions. One 
had reference to what was said to be the unreasonable delay that had occurred 
between the date of the contract and the date when the goods were tendered. I 
need not say anything with reference to that. The second point was stated in these 
words: ‘‘Whether in law, under the contract of June 14, 1919, the buyers are 
bound to accept any goods packed twenty-four tins in a case, and, if not, whether, 
the apricots, plums and Bartlett pears having been tendered 80 packed, the 
buyers can reject the whole tender, or must accept that part of it which com- 
prises the Vickar pears and apples packed in cases of thirty tins.”’ Y. 

That question of law, in my opinion, admits of a very simple answer. If it is 
true to say, as I think it is, that this is a sale of goods by description, and the 
statement in the contract that the goods were packed thirty tins to a case is part 
of the description, then there is by operation of law an implied condition that the 
goods should correspond to that description. That is the effect of s. 13 of the Sale 
of Goods Act, 1893. It follows, therefore, that these goods did not correspond 
with the description. One has to look at s. 30 (3) to see what is the effect of that. 
That subsection provides that where the seller delivers to the buyer the goods he 
contracted to sell mixed with goods of a different description not included in the 
contract, the buyer may accept the goods in accordance with the contract and 
reject the rest, or he may reject the whole. That is his position as defined by the 
Sale of Goods Act. Therefore, the question of law, as stated by the arbitrator, 
as it seems to me, admits of only one answer. 

Our attention has been called to two cases. One is Panoutsos v. Raymond 
Hadley Corpn. of New York (1). That was a case where there was a contract for 
the sale and shipment of a very large number of tons of flour providing that each 
shipment should be deemed a separate contract and that payment should be con- 
firmed by bankers’ credits. It appears that a number of shipments had been 
made, and that the seller had not insisted upon the performance of that part of the 
contract which related to the method of payment and a number of shipments had 
been made in respect of which the seller had obviously waived that condition 
which was a condition in his favour. Then came a time when he in reference to 
one shipment insisted upon his rights. The question which the court had to 
decide there was what was the position of the parties, having regard to the fact 
that the seller had admittedly waived the condition in reference to all previous 
shipments. The contention for the buyers was that, having once waived the 
condition, he had waived it for the whole period of the contract. On the other 
hand, it was said that the waiver had reference only to those particular shipments 
in respect of which there had been a waiver. The court held that, if the seller 
had by his conduct in reference to the shipments that had been made led the 
buyer to believe that he was going to adopt that course in reference to all shipments, 
then, if he changed his mind, he must give notice. That point does not affect this 
case at all, because in that case the waiver had been found by the learned judge. 
Here there is no finding of a waiver. The other case was Makin v. London Rice 
Mill Co., Ltd. (2). Our attention was called to what the learned judges said in 


A 


that particular case, where the contract was for the sale of rice in double bags. I 


All that appears from the judgment there was that in that case the judges wished 
to know what had taken place at the trial in reference to any evidence which had 
been given either one way or the other as to the importance from the trade point 
of view of rice being packed in this kind of bag. It may be that it was very 
important in those days to ascertain that fact, but here, it appears to me, it is 
plain upon the facts of the contract in the present case that the packing of these 
goods was part of the description of the goods. In those circumstances it is not a 
case in which it is necessary to inquire whether in the trade it was considered a 
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matter of vital importance, or whether it really affected the market value. If I am 
right in saying that on the face of the contract it appears to be part of the descrip- 
tion of the goods, then any inquiry such as was made in the case to which attention 
was called becomes immaterial. For these reasons I think this appeal must be 
dismissed with costs. 


SCRUTTON, L.J.—In this case sellers sold to buyers about ‘3,100 cases of 
Australian canned fruits consisting of about’’ and then follow five items, of which 
the first is 2,500 dozen 30/2} nominal tins Vickar pears at 27s. 6d. per dozen. 
We are informed that 30/24 means thirty tins in a case, each tin being of a 
nominal weight of 24 lb. When the goods arrived, the sellers tendered 698 cases, 
thirty tins to the case, and 781 cases twenty-four tins to the case, making in all a 
tender of 1,479 cases. The buyers, who rejected without giving a reason, at the 
arbitration gave as one of their reasons that they were not bound to accept such 
part of the tender as was thirty tins in a case. In view of the provisions of s. 30 
of the Sale of Goods Act, I should have thought that the buyers were clearly right. 
One may adopt as one’s own the language in which McCarpir, J., dealt with a 
point of this sort in Mambre Saccharine Co. v. Corn Products Co. (8), where the 
contract was for the sale of starch in 280 lb. bags, price so much per hundred- 
weight, and the seller tendered 220 Ib. bags and 140 lb. bags. McCarnrir, J., said: 


‘In my opinion it is clear that such words were an essential part of the 
contract requirements. They constitute a portion of the description of the 
goods. The size of the bags may be important to a purchaser in view of sub- 
contracts or otherwise. A man may prefer to receive starch either in small 
or large or medium bags. If the size of the bags was immaterial, I fail to 
see why it should have been so clearly specified in the contract. A vendor 
must supply goods in accordance with the contract description, and he is not 
entitled to say that another description of goods will suffice for the purposes 
of the purchases. The tender by the defendants of starch in bags other than 
280 lb. bags was a failure to comply with their contract.”’ 


In this case for some reason the sellers and buyers have put into their contract: 
“About 3,100 cases, with thirty tins to the case.’’ They have put that in as a 
description, and that is what the seller must tender to the buyer. The arbitrator 
finds that twenty-four tins to the case are as valuable commercially as thirty tins 
to the case. That may be so. Yet a man who has bought under contract thirty 
tins to the case may have sold under the same description, and may be put into 
considerable difficulty by having goods tendered to him which do not comply with 
the description under which he bought, or under which he had re-sold. On that 
point I think the arbitrator was clearly wrong, and that Rowzarr, J., was clearly 
right. 

“When the goods were delivered the buyers said nothing, but had a 10 per cent. 
examination of the tins, and at the end of that examination they rejected them 
without giving any reason, which, in my opinion, has the same effect as though 
they had stated a reason which was ultimately found to be a good one. It is 
said that saying nothing when they got the invoice, and having the examination 
without raising the objection amounted to a waiver of the objection based on 
description. I cannot see there is any evidence on which, if that point had been 
put to the arbitrator, he would have been entitled to find a waiver. I think 
Row att, J.’s decision was right, and that the appeal should be dismissed. 


ATKIN, L.J.—I quite agree. It appears to me, if this transaction were con- 
sidered apart from any question of variation of the original contract by some 
waiver, that the matter is beyond dispute, because the stipulation that there 
should be two and a half dozen in a case is part of the description of the goods. 
There was, therefore, an implied condition that the goods when tendered should 
correspond with the description, and it appears to me that that condition was 
broken, and there was a right to reject. It would be impossible by reason of s. 80 
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of the Sale of Goods Act, to insist upon the buyer accepting so much of the goods 
tendered as happened to conform to the description. Jf think he was entitled to 
reject the whole. The only question that does give rise to a dispute is whether or 
not the buyer waived compliance with the condition of the contract as to the 
goods being packed two and a half dozen to the case. I do not wish to be taken 
as deciding that in no circumstances can the buyer waive a condition as to descrip- 
tion even before he has had examination of the goods. I think it may well be that 
if one particular defect in the goods is present, or one particular respect in which 
the goods fail to conform with the contract comes to his notice before he has had 
the full examination that he is entitled to, he may by his conduct induce the sellers 
to believe, and act upon their belief, that that condition with that defect will not 
be relied upon by the buyer, and that he will accept the goods, if they are other- 
wise in accordance with the contract, notwithstanding the defect. But it is a 
question of fact in every case. is 

Appeal dismissed. 

Solicitors: Morgan Veitch & Bilney; F. C. Matthews & Co. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


Re GOOCH. Ex parte JUDD 


[Court or Appeat (Lord Sterndale, M.R., Warrington and Scrutton, L.JJ.), 
December 17, 20, 1920, February 15, 1921] 


[Reported [1921] 2 K.B. 593; 90 L.J.K.B. 982; 125 L.T. 583; 
[1921] B. & C.R. 100] 


Bankruptcy—Receiving order—Petition founded on judgment debt—Right of 
court to ascertain whether good debt to support judgment. 

Bill of Exchange—Endorsement—Endorsement by drawer below that of surety 
—Agreement that surety would be liable on bill—Negotiation of bill—Bills 
of Exchange Act, 1882 (45 & 46 Vict., c. 61), ss. 20, 29, 55 (2). 

In November, 1919, J. supplied goods to a company, in payment for which 
the company accepted a bill of exchange for £450, drawn by J. on the com- 
pany, and endorsed by G., the managing director thereof and another person. 
The bank at which J. had an account discounted the bill, but it was dis- 
honoured at maturity, as G. wished to raise a defence and counterclaim against 
J. The bank, however, insisted upon payment, so an agreement was come to 
between the bank, J., and G., whereby £100 was paid to the bank by the 
company in cash, and two bills for £175 each were to be given, drawn upon 
and accepted by the company. One was not a complete bill; it purported to be 
drawn on and accepted by the company and G.’s name was written on it as 
endorser. J. filled in his name as drawer, and also endorsed the bill as 
payee, but in doing so he signed his name below, instead of above, that of G. 
The bill having been dishonoured at maturity, the bank debited J.’s account 
with the amount and returned the bill to him. J. sued the company and G. 
for the amount, and, having recovered judgment, presented a petition in bank- 
ruptey against G., founded on the judgment debt, and a receiving order was 
made against him. 

Held: (i) in considering whether to make a receiving order the county court 
registrar was at liberty to go behind the judgment and see whether there was a 
good debt to support it; (ii) there being an agreement by G. that he should be 
liable on the bill and consideration moving from J. which would support the 
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A agreement, and J. having authority under s. 20 of the Bills of Exchange Act, 
1882, and by agreement with G. to fill in his name as drawer and payee, 
G. could not have set up any defence against him arising out of circuity of 
action because of the fact that he was the drawer; (iii) in view of those circum- 
stances and the fact that the bill had been negotiated to the bank, the wrong 
position of J.’s signature on the bill did not invalidate it, and, therefore, J. 
B had a good claim on the bill and the receiving order against G. was rightly 
made. 
M. T. Shaw & Co., Ltd. v. Holland (1), [1913] 2 K.B. 15, distinguished. 
Per Scrurron, L.J.: By s. 55 (2) (c) of the Act of 1882 G., as endorser of 
the bill, was precluded from denying to J., a subsequent endorsee, that the 
bill was at the time of his (G.’s) endorsement a valid and subsisting bill. 


Notes. Applied: Gerald McDonald & Co. v. Nash & Co., [1924] All E.R.Rep. 
601; National Sales Corpn., Ltd. v. Bernardi, Bernardi v. National Sales Corpn., 
Ltd., [1931] 2 K.B. 188; McCall Bros., Ltd. v. Hargreaves, [1932] All E.R.Rep. 
854. 

As to receiving orders in bankruptcy, see 2 Hanspury’s Laws (8rd Edn.) 818 et 
D *°a3 and for cases see 4 Dicrst (Repl.) 169 et seq. For liability of endorser of a 
bill of exchange, see 3 Hatssury’s Laws (8rd Edn.) 216, 217; and for cases see 

6 Digest 308, 309, 312, 313. For Bills of Exchange Act, 1882, see 2 Hatsspury’s 

Statures (2nd Edn.) 505. 


C 


Cases referred to: 
(1) M. T. Shaw € Co., Ltd. v. Holland, [1913] 2 K.B. 15; 82 L.J.K.B. 592; 108 
E L.T. 543; 29 T.L.R. 341; 18 Com. Cas. 153, C.A.; 6 Digest 314, 2096. 
(2) Wilkinson v. Unwin (1881), 7 Q.B.D. 636; 50 L.J.Q.B. 338; 46 L.T. 123; 29 
W.R. 458, C.A.; 6 Digest 203, 1248. 
(3) Glenie v. Bruce Smith, [1907] 2 K.B. 507; sub nom. Glenie v. Tucker, 76 
L.J.K.B. 874; 97 L.T. 434; 23 T.L.R. 596; affirmed sub nom. Glenie v. 
Bruce Smith, [1908] 1 K.B. 263; sub nom. Glenie v. Tucker, 77 L.J.K.B. 
F 193; 98 L.T. 515; 24 T.L.R. 177, C.A.; 6 Digest 314, 2097. 
(4) Jenkins ¢ Sons v. Coomber, [1898] 2 Q.B. 168; 67 L.J.Q.B. 780; 78 L.T. 752; 
47 W.R. 48; 14 T.L.R. 425; 6 Digest 314, 2095. 
(5) Steele v. M‘Kinlay (1880), 5 App. Cas. 754; 43 L.T. 358; 29 W.R. 17, H.L.; 
6 Digest 318, 2092. 


G Also referred to in argument: 


Re Lennox, Ex parte Lennox (1885), 16 Q.B.D. 315; 55 L.J.Q.B. 45; 54 L.T. 
452; 34 W.R. 51; 2 T.L.R. 60; 2 Morr. 271, C.A.; 4 Digest (Repl.) 170, 
1566. 


Appeal by the debtor, Charles Gooch, from an order of the Divisional Court 
H (HorripcGe and Rocue, JJ.). ats 
| The facts are summarised in the headnote. The Divisional Court held that 
the registrar was right in finding that the debtor endorsed the bill incurring 
liabilities in the ordinary way and in such circumstances that the petitioning 
ereditor, one Judd, was not precluded from suing as endorser because of his own 
liability, if the circumstances had been different, to pay the first endorser because 
PT he was drawing. The debtor appealed. 
By the Bills of Exchange Act, 1882, s. 20: 


‘‘Where a simple signature on a blank stamped paper is delivered by the 
signer in order that it may be converted into a bill, it operates as a prima facie 
authority to fill it up as a complete bill for any amount the stamp will cover, 
using the signature for that of the drawer, or the acceptor, or an endorser ; 
and, in like manner, when a bill is wanting in any material particular, the 
person in possession of it has a prima facie authority to fill up the omission 


in any way he thinks fit.’’ 
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By s. 55 (2): 

“The endorser of a bill by endorsing it—(a) Engages that on due present- 
ment it shall be accepted and paid according to its tenor, and that if it be 
dishonoured he will compensate the holder or a subsequent endorser who is 
compelled to pay it, provided that the requisite proceedings on dishonour be 
duly taken; (b) Is precluded from denying to a holder in due course the 
genuineness and regularity in all respects of the drawer’s signature and all 
previous endorsements; (c) Is precluded from denying to his immediate or @ 
subsequent endorsee that the bill was at the time of his endorsement a valid 
and subsisting bill, and that he had then a good title thereto.”’ 


Clayton, K.C., and Morle for the debtor. 
Hildersley for the petitioning creditor. 
E. W. Hansell for the Official Receiver. 
Feb. 15. The following judgments were read. 
Cur. adv. vult. 


LORD STERNDALE, M.R.—This appeal from a decision of a Divisional Court 
raises a difficult question as to the law of bills of exchange. 

The bankruptcy petition was founded on a judgment debt, but the registrar held 
that, in the circumstances, he ought to go behind the judgment, and inquire 
whether there was, apart from it, a good petitioning creditor’s debt. It is not 
disputed before us that this course was correct. The facts are as follows. The 
debtor, Charles Gooch, was largely interested in, and the managing director of, a 
company called Cardbox, Ltd. In November, 1919, the petitioning creditor, who 
traded under the name of F. E. Judd & Co., supplied goods to the company, for 
which he received a bill accepted by the company for £450. His bank refused 
to discount this bill because the company’s assets were covered by a debenture, 
and he obtained the endorsement of the debtor. The bank then discounted the bill 
which was dishonoured at maturity. The registrar held, that in fact there was no 
consideration for the endorsement as between the petitioning creditor and the 
debtor. I accept this finding without expressing any opinion whether it was 
correct or not. The bill was not met at maturity because the debtor wished to 
raise a defence and counterclaim against the petitioning creditor. This, however, 
was no defence against the bank, which insisted on payment. An agreement was 
then made, which is thus described by the bank manager: ‘‘The said Mr. Wild 
(who acted as solicitor both for Cardbox, Ltd., and for Gooch) called again a few 
days later and asked whether the bank would accept £100 and renew for balance 
by two bills, at one and two months respectively, at £175 each, which bills would 
be by same parties as the £450 bill. I said I must refer to my customers, and he 
left. I telephoned Judd & Co., and told Mr. Judd the proposal, and he said he 
would accept it, but must have the name of Gooch on the back of the two bills, 
and his firm must not be charged with any expenses. I telephoned Mr. Wild that 
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the bank and Judd would accept the offer made, on condition that Mr. Gooch must H . 


personally endorse the bills, and that all charges—that is, accrued interest on the 
unpaid bill, and charges for discounting the new bills—must be paid by his clients. 
On Feb. 27 Mr. Wild brought me a cheque of Cardbox, Ltd., on Lloyds Bank for 
£100, and two bills of £175 each, accepted by Cardbox, Ltd., and endorsed by 
Gooch, for F. E. Judd & Co. to draw, and gave me his own cheque for accrued 
interest and discount charges of the new bills.” It was, of course, important for 
the debtor to avoid proceedings against the company, which would have followed 
either by the bank or by the petitioning creditor if he took up the bill for £450. 
It has been held by the registrar and by the Divisional Court that there was an 
agreement by the debtor that he should be liable on the bill and that there was 
consideration moving from the petitioning creditor which would support that agree- 
ment. I agree with that finding. 

It is upon one of these bills for £175 that the petitioning creditor founds his 
claim. When taken to the bank, it was not a complete bill, but purported to be 
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drawn upon and accepted by the company, and the debtor’s name was written on 
the bill as endorser. It was so brought by the solicitor acting for the debtor and 
the company—as the bank manager says, for the petitioning creditor to draw. He 
filled in his name as drawer, and also endorsed it as payee, but unfortunately he 
signed his name below, instead of above, that of the debtor. When the bill 
became due, it was presented to the company as acceptors and dishonoured. The 
bank debited the petitioning creditor’s account and returned the bill to him. He 
then made a claim upon the debtor and obtained the judgment, and the question 
is whether he has a good claim. But for the unfortunate misplacing of his name, 
I think there would be no doubt about the petitioning creditor having a good claim, 
and I cannot see any merits in the debtor’s defence, but the question of law is a 
difficult one. 

I think that, in the circumstances, the petitioning creditor had authority under 
the Bills of Exchange Act, 1882, s. 20, to fill in his name as drawer and as payee, 
and by reason of the agreement between him and the debtor, the latter could not, 
according to the authority of Wilkinson v. Unwin (2), have set up any defence 
against him arising out of circuity of action because of the fact that he was drawer. 
The difficulty arises from the mistake made by the petitioning creditor in signing 
his name as payee and endorser below, instead of above, that of the debtor, and 
it was argued that for that reason the bill was irregular, and could not be sued upon. 
The same state of things existed in one of the bills sued upon in Glenie v. Bruce 
Smith (3). A. T. Lawrence, J.. in dealing with it, said ([1907] 2 K.B. at p. 512): 

“T think the bill for £124 11s. must be read with the other as though 
endorsed to the defendant by the drawer and re-endorsed by the defendant 
to the deceased for value received in the shape of pigs sold to the former 
pursuant to his request.’’ 


In the Court of Appeal, the judgment of A. T. Lawrence, J., was affirmed, and 
no distinction was made between the bills, and, therefore, I think it must be taken 
that the whole of his judgment was approved. The debtor, however, relied very 
strongly on M. T. Shaw & Co., Ltd. v. Holland (1), before Hamitron, J., and the 
Court of Appeal, where it was held that a bill endorsed, as in the present case, by 
the drawer, below the name of the person sought to be made liable, was not a 
regular bill, and could not be sued upon by the drawer. There are, however, 
points of distinction between that case and the present. In the first place, no 
agreement by the endorser to be liable on the bill was found to exist, nor was there 
found any agreement by which the drawer was authorised to fill up the bill, such 
as exists here. Again, in that case the bill had not been negotiated. In this case 
it was negotiated to the bank, and I do not think that the petitioning creditor, as 
against the bank, could have set up a defence that there was no order by him to 
pay, and that the bill was, therefore, irregular. Then, when the bill came to 
maturity, it was met by the petitioning creditor, and handed to him by the bank. 
He then held the bill thus negotiated to him by the bank with the debtor’s endorse- 
ment in blank upon it, and became a subsequent endorsee to the debtor. Judging 
by what was said by VaucHan WiiuiaMs, L.J., in M. T. Shaw & Co., Ltd. v. 
Holland (1) ([1913] 2 K.B. at p. 27), he would have decided that case differently 
if the bill had been negotiated, and would have considered it as a case of endorse- 
ments being in wrong order. 

I think for these reasons that the present case is distinguishable from M. T. Shaw 
& Co., Ltd. v. Holland (1), and is within the authority of Glenie v. Bruce Smith (3), 
and that the petitioning creditor had a good claim upon the bill. If the petitioning 
creditor became, when the bill was handed to him by the bank after payment, a 
subsequent endorsee to the debtor, the latter is, by the Bills of Exchange Act, 
1882, s. 55 (2), estopped from denying, as against him, that the bill is a valid 
subsisting bill, and that he had a good title thereto. I think, therefore, that this 
appeal should be dismissed with costs. 


WARRINGTON, L.J.—I agree with the registrar and Divisional Court that 
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there was consideration moving from Judd, sufficient to support the agreement 
under which the debtor endorsed this bill. The latter was deeply interested in the 
company, and I think there is enough to support the view that he joined in the 
new transaction by giving his name on the back of the new bills in consideration 
of the abstention by Judd from taking up the bill for £450, and making it the 
foundation of an action against the company, or of proceedings in winding-up. 
I confess to having felt great doubt as to the true nature of the agreement, as 
between the debtor and Judd, to be inferred from the facts, but I am now satis- 
fied that the views expressed by the other members of the court are correct, and 
that the debtor must be held to have agreed with Judd to be liable to him on this 
bill for £175 should he become the holder of it, and, but for the unfortunate fact 
that Judd wrote his name as payee in the wrong place, the debtor would have had 
no defence: see Wilkinson v. Unwin (2). If this be the true view, then I think 
the case falls within the decision in Glenie v. Bruce Smith (3) rather than within 
that of M. T. Shaw & Co., Ltd. v. Holland (1). Moreover, I think the bill was 
negotiated to the bank and was afterwards taken up by Judd on its not being met 
at maturity, and it seems that if these facts had been present in M. T. Shaw & Co., 
Ltd. v. Holland (1), the judgment of VaucHan Wiiu1ams, L.J., in that case would 
have been in favour of the appellants. On the whole, then, I agree that this 
appeal must be dismissed. 


SCRUTTON, L.J.—One F. E. Judd attempted to make a debtor bankrupt for 
non-payment of a judgment debt. The county court registrar held quite correctly 
that he was at liberty to go behind the judgment and see whether there was a good 
debt to support it. He held that there was, and the Divisional Court affirmed his 
decision. The debtor now appeals to us, and the appeal raises a difficult question 
of mercantile law. 

The debtor has no commercial merits. From a business point of view he ought 
to pay, and from a business point of view that he should even take the point which 
causes the difficulty is very unmeritorious. But he has a right to the point, if it 
is legally good, and the relevant decisions of the Court of Appeal make the deter- 
mination whether the point is a good one, difficult to arrive at. There are strong 
grounds for saying that the judge and Court of Appeal who decided Glenie vy. 
Bruce Smith (3) would have decided against him. There are some grounds for 
saying that the judge and Court of Appeal who decided M. T. Shaw & Co., Ltd. v. 
Holland (1) would have decided in his favour. If Judd had written his name 
above, instead of below, the debtor’s, there would, I think, have been no difficulty. 
Section 20 of the Bills of Exchange Act, 1882, would have given the person in 
possession of the bill prima facie authority to fill up the omission of any material 
particular in any way he thought fit, and as the debtor had clearly intended to 
make himself liable to Judd and the bank in a complete bill, he could not have 
disproved the authority. The bill was wanting in the drawer’s name, and in the 
order of the payee to pay, and Judd might have filled in both of these. This view 
appears to be justified by Glenie v. Bruce Smith (3). Further, it would not be 
possible, when Judd, as holder and subsequent endorser, sued the debtor as prior 
endorser, for the debtor to reply that Judd was also drawer, and that, therefore, if 
he paid Judd as subsequent endorser, he could in turn sue Judd as drawer and 
prior endorser. Wilkinson v. Unwin (2) and the earlier cases cited in the judg- 
ments therein show that if the relations between the prior parties are such that 
the second could not sue the first, the fact that the third party is also the first is 
no answer for the second party when sued by the third. 

The trouble arises from the fact that Judd did not write his name as an order 
ciihovtien fc a eae but after it; on this, the position of the 
Mle deta eel ente v. Bruce Smith (3) one of the two bills had the 

* 44. 4. LAWRENCE, J., dealt with it in his judgment apparently by 
ndorsement by the drawer as equivalent to a prior order to ‘pay. 


The Court of Appeal, although the point, being mentioned in the judgment of the 
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judge below, must have been before them, do not treat it as making any difference 
in the drawer’s claim. In this case, as the signatures alone were on the bill 
when handed to the intended drawer, s. 20 of the Bills of Exchange Act, 1882, was 
clearly applicable. In M. T. Shaw & Co., Ltd. v. Holland (1), however, the bill 
was drawn and accepted before the two endorsees put their names on the back, 
but when they did so, the drawer had not put his endorsement on the back by 
way of order to pay. Hamitron, J., found that Jenkins & Sons v. Coomber (4), 
where the facts were similar, was recognised as good law in Glenie v. Bruce Smith 
(3), because s. 20 of the Bills of Exchange Act, 1882, did not apply to Jenkins & 
Sons v. Coomber (4). The reason why it did not apply was that any authority 
to complete, by inserting the missing order to pay, had not been complied with. 
The Court of Appeal adopted the reasons of Hamitton, J. If this cannot be 
distinguished, the Court of Appeal in Glenie v. Bruce Smith (3) ought to have 
decided the case of the second bill the opposite way to that in which they did 
decide it. And just as the first Court of Appeal said nothing about the point, the 
second Court of Appeal said nothing about the contrary decision in Glenie v. Bruce 
Smith (3), although the point was argued before them. 

What differences are there between the present case and M. T. Shaw & Co., Ltd. 
v. Holland (1)? In the first place, Hammon, J., declines to find any agreement 
by the endorsers that the drawers shall add anything necessary to make the bill a 
regular and complete bill of exchange, on which the endorsers might be sued as 
endorsers. I think it is clear that such an agreement should be implied in this 
case. Lorp Warson in Steele v. M‘Kinlay (5) said (5 App. Cas. at p. 782) : 


‘No doubt a proper endorsement can only be made by one who has a right 
to the bill . . . [and here the debtor, having no order to pay from the drawer, 
had no right to the bill]. But it is perfectly consistent with the principles 
of the law merchant that a person who writes an endorsement with intent to 
become a party to a bill, shall be held—notwithstanding he has not and there- 
fore cannot give any right to its contents—to be subject, as in a question with 
subsequent holders, to all the liabilities of a proper endorser.”’ 


Secondly, the bill in M. T. Shaw & Co., Ltd. v. Holland (1) was not negotiated. 
As VaueHan Wituiams, L.J., pointed out ({1913] 2 K.B. at p. 27): 
‘This is not a case of a bill in which endorsements appear to be simply in 
wrong order; it is a case in which the bill was never negotiated.”’ 


‘“‘Negotiation”’ is transference from one person to another in such a manner as 
to constitute the transferee the holder of the bill: see s. 31 (1) of the Bills of 
Exchange Act, 1882. It seems to be clear that when Judd filled in the name of 
the drawer and put his name on the back of the bill, he negotiated it to the bank, 
and, in a claim by the bank against him on the bill, could not have replied that 
the bank had no complete bill, for there was no order to pay. As the bank 
negotiated the bill back to Judd, when he paid them their claim, Judd is a subse- 
quent endorsee, that is, holding under the debtor’s endorsement in blank, and in 
that capacity sues his prior endorser. If there had been negotiations in M. T. Shaw 
& Co., Ltd. v. Holland (1) apparently Vaucuan Wituiams, L.J., would have dealt 
with the wrong order of endorsements in the same way as A. T. LAWRENCE, J., did 
in Glenie v. Bruce Smith (8). At any rate, s. 31 (4) of the Bills of Exchange Act, 
1882, would give the bank the same title as the drawer, and the right to have the 
endorsement of the transferor. Further, by s. 55 (2) (c) of that Act, the endorser 
of a bill, by endorsing it, is precluded frorn denying to a subsequent endorsee 
that the bill was, at the time of his endorsement, a valid and subsisting bill, and 
that he had then a good title thereto. Now, the debtor intended to be an endorser, 
giving authority to his drawer to fill in the bill as a regular bill. I think the Act 
estops him from denying to his subsequent endorsee, Judd, who holds because of 
the debtor’s endorsement in blank—not, it is to be noted, to ‘‘a holder in due 
course’’ as in s. 55—that the bill, when he endorsed it, was ‘‘ a valid and sub- 


sisting Dill.”’ 
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With these points of difference, and sections of the Act not considered, I think 
I am at liberty to exercise my own judgment between the contradictory decisions 
in Glenie v. Bruce Smith (3) and M. T. Shaw & Co., Ltd. v. Holland (1). In my 
view, the debtor clearly intended and contracted to make himself liable as endorser 
for good consideration moving from Judd. He did so not merely as surety for 
Cardbox, Ltd., but as a person interested in that company; the consideration being 
time given to that company and to himself as a person interested in it. Judd’s 
signature, which would make the debtor liable as endorser, is on the bill, although 
in the wrong place, and I think there is every reason to enforce the statutory 
estoppel against the debtor's denying to Judd, a subsequent endorsee, that it was a 
good bill which he endorsed to him. For that is what the debtor wants to say— 
namely, that the bill he endorsed was a bad bill at the time he endorsed it—and 
obtained time to pay by so doing. The judges below arrived at the same result 
by applying the doctrine of Wilkinson v. Unwin (2) to the case, and did not 
expressly deal with the point as to the order of the endorsements, it may be 
because it was not argued before them so clearly or forcibly as it was argued 
before us. While the case is a difficult one, by reason of the decisions, there is no 
business difficulty in it. The debtor, to get time, by his solicitor, presents an 
incomplete bill, and takes advantage of a possible error in filling it up to attempt 
to escape from liability for a sum for which he clearly intended to make himself 
liable, and which, from a business point of view, he ought to pay. I am pleased 
to decide the point against him. This appeal should be dismissed with costs. 


Appeal dismissed. 
Solicitors: A. F. V. Wild; F. H. Munby; Solicitor to the Board of Trade. 
(Reported by E. A. Scratcutry, Esq., Barrister-at-Law.] 





R. v. EDITOR OF “ DAILY MAIL.” Ex parte FARNSWORTH 


—- Bencu Drviston (Coleridge, Avory and Salter, JJ.), January 19, 20, 

1921} 

[Reported [1921] 2 K.B. 733; 90 L.J.K.B. 871; 125 L.T. 63; 

37 T.L.R. 310) 

Contempt of Court—Court-martial—Jurisdiction of King’s Bench Division to 
punish—Publication of sentence passed on accused and defamatory matter 
relating to him before confirmation of sentence—Army Act, 1881 (44 & 45 
Vict., c. 58), s. 52 (1), s. 126 (3). 

The King’s Bench Division has an inherent jurisdiction to punish by attach- 
ment or fine a contempt of a court-martial by a civilian. This is a general 
jurisdiction, and is not confined to cases where the president of the court- 
martial has certified the offence under s. 126 (3) of the Army Act, 1881 [now 
8. 101 of the Army Act, 1955]. 

By s. 52 (1) of the Army Act, 1881: ‘‘An oath shall be administered . . . to 
every member of every court-martial . . . in the following form,’’ inter alia 
aa he pine not “‘divulge the sentence of the court until it is duly confirmed.” 
see now Army Act, 1955, 

No. 162), rr. 28-30, 31 (1), a ee 

A newspaper published what purported to be an account of court-martial 
proceedings, and, before the sentence came before the confirming authorit 
stated that a sentence of two years’ imprisonment had been passed. In tact 
such a sentence had been passed, but the confirming authority reduced it to 
eighteen months’ imprisonment. The account also contained statements 





| 
| 
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defamatory of the accused of which no evidence was given before the court- 
Held: it was no answer to a rule nisi for attachment granted to the accused 


that the confirming authority had not been influenced by what was published; 
the editor of the newspaper had been guilty of conternpt and would be fined. 


















Notes. Considered: R. v. Editor, etc., of **Daily Herald” and Davidson, Ex 
parte The Bishop of Norwich, R. v. Editor, etc., of ‘Empire News" and Davidzon, 
Ez parte The Bishop of Norwich, (1982) All E.R. Rep. 516. 

As to courts-martial, see 28 Hateruny’s Laws (2nd Edn.) 593-598; and for cases 
see 16 Dicesr 11, 12, and 39 Dicesr 341, 342. For Army Act, 1955, see 35 
Harsevry’s Sratrures (2nd Edn.) 443. 


Cases referred to: 

(1) B. v. Davies, [1906] 1 K.B. 32; 75 L.J.K.B. 104; 54 W.R. 107; 50 Sol. Jo. 
77; sub nom. R. v. Davies, Ex parte Hunter, 93 L.T. 772; 22 T.L.B. 97, 
D.C.; 16 Digest 11, 43. 

(2) A.-G. v. De Keyser’s Royal Hotel, [1920] A.C. 508; 89 L.J.Ch. 417; 122 
L.T. 691; 36 T.L.R. 600; 64 Sol. Jo. 513, H.L.; 17 Digest (Repl.) 437, 91. 


Rule Nisi for an order of attachment against the editor of the “‘Daily Mail"’ for 
contempt of court. 
On Dec. 8, 1920, the applicant for the rule, one Farnsworth, was tried by a 
general court-martial for desertion and loss of kit, and, subject to confirmation, 
_ the court-martial found that he was guilty and decided that he should be im- 
% prisoned for two years with hard labour. On Dec. 14, before the finding had 

‘been confirmed or dealt with by the confirming authority, the ‘Daily Mail’’ pub- 
lished a statement that a sentence of two years’ hard labour had been passed 
upon the applicant, and the newspaper also made with regard to him some 
statements of which no evidence had been given before the court-martial. The 
__ members of the court-martial were bound by an oath of secrecy until after confirma- 
_# tion, and the newspaper reporter, who was present at the court-martial, must 
| have obtained the information by surreptitious means. On Dec. 20 the confirming 
authority reduced the sentence to eighteen months’ imprisonment, and on Dec. 21 
the finding and sentence were promulgated. On Dec. 21 this rule was obtained, 
and on Dec. 23 a certificate was obtained by the applicant from the president of 
_ the court-martial under s. 126 (3) of the Army Act, 1881. 

G By the Army Act, 1881, s. 126 (3) [see now Army Act, 1955, s. 101] : 


“Where a person not subject to military law is guilty of any contempt 
towards a court-martial, by using insulting or threatening language, or by 
causing any interruption or disturbance in its proceedings, or by printing 
observations or using words calculated to influence the members of or witnesses 
before such court, or to bring such court into disrepute, the president of the 
court-martial may certify the offence of such persons, under his hand, to any 
court of law in the part of Her Majesty's Dominions where the offence is 
committed which has power to commit for contempt, and that court may 
thereupon inquire into such alleged offence, and after hearing any witnesses 
that may be produced against or on behalf of the person so accused, and after 
hearing any statement that may be offered in defence, punish or take steps 
for the punishment of such person in like manner as if he had been guilty 
of contempt of that court. 


Sir Edward Carson, K.C., and H. M. Giveen showed cause against the rule. 
C. M. Kohan in support of the rule. 
COLERIDGE, J.—The question is whether an attachment or other process 


i i i “Dai il”’ i blishing 
should be issued against the editor of the ‘‘Daily Mail” for contempt in pub’ y 
on Dec. 14, 1920, words relating to the applicant calculated to interfere with the 
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due administration of justice in a court-martial where the applicant was the party 
accused. -<aee : 

The first point is whether the court has any inherent jurisdiction over courts- 
martial in the matter of contempt. We were referred to an ancient authority, 
Hawkins’ Pieas oF THE CrowN, which in book 2, ch. 3, s. 3, contains this 
language : 


“Tt is certain that this court is entrusted with the highest jurisdiction, not 
only over all capital offences, but also all other misdemeanours whatsoever of 
a public nature tending either to a breach of the peace or to the oppression 
of the subject.”’ 


In s. 4 it declares : 


“This court being the custos morum of all the subjects of the realm, wherever 
it meets with an offence contrary to the first principles of common justice, 
and of dangerous consequence to the public, if not restrained, will adapt such 
a punishment to it as suitable to the heinousness of it.’’ 


That this court will exercise its power over such a court as a court-martial in 
regard to no jurisdiction or excess of jurisdiction by prohibition, by certiorari, and 
in matters of habeas corpus is not denied, nor is it denied that this court has 
jurisdiction in matters of contempt in the case of all inferior courts, and even in 
the case of committing justices before committal where the case is or may be 
remitted to a court of record. No court other than this court has inherent power 
to protect itself by proceedings for contempt, except where such power is given 
them by statute. A court-martial has no inherent power apart from statute to 
protect itself by such proceedings, but, if this court can interfere with the pro- 
ceedings of courts-martial to check irregularities, it seems to me that it must be 
clothed with inherent jurisdiction to protect such court from contempt calculated 
or tending to obstruct the administration of justice in that court unless the Army 
Act, which regulates the proceedings by courts-martial, has by s. 126 (3) so 
dictated the procedure to be observed by that court in cases of contempt as to 
oust the jurisdiction of this court in such cases where the procedure described 
therein has not been followed. I am of opinion, on the authority of R. v. Davies 
(1), that if the Army Act did not exist this court would have inherent jurisdiction 
in the matter of contempt in the case of courts-martial. 

The next point is: Has the Army Act, by s. 126 (3), limited this power and 
confined it to cases where the president of the court-martial has issued a certificate 
to this court under the provisions of that section? The section enacts as follows: 


‘“Where a person not subject to military law is guilty of any contempt 
towards a court-martial, by using insulting or threatening language, or by 
causing any interruption or disturbance in its proceedings, or by printing 
observations or using words calculated to influence the members of or witnesses 
before such court, or to bring such court into disrepute, the president of the 
court-martial may certify the offence of such person, under his hand, to any 
court of law in the part of Her Majesty’s dominions where the offence is 
committed which has power to commit for contempt, and that court may 
thereupon inquire into such alleged offence, and after hearing any witnesses 
that may be produced against or on behalf of the person so accused, and after 
hearing any statement that may be offered in defence, punish or take steps 


for the punishment of such person in like manner as if he had been guilty 
of contempt of that court.’’ 


Punishment for contempt is a prerogative of the Crown. Unquestionably Parlia- 
ment can abate by statute all or any portions of the prerogative. We were much 


ge in the judgment of Lorp Swinren, M.R., quoted and 
approved of by Lorp Arxinson in A.-G. v. De Keyser’s Royal Hotel (2). The 
passage is this ([1920] A.C. at p- 538) : | 


E 





A 
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“Those powers which the executive exercises without Parliamentary 
authority are comprised under the comprehensive term of the prerogative. 
Where, however, Parliament has intervened and has provided by statute for 
powers, previously within the prerogative, being exercised in a particular 
manner and subject to the limitations and provisions contained in the statute, 
they can only be so exercised. Otherwise, what use would there be in impos- 
ing limitations, if the Crown could at its pleasure disregard them and fall 
back on prerogative?’’ 


The Army Act confers upon courts-martial a simple and efficient mode of bringing 
matters of contempt before this court. If the court-martial wishes to take pro- 
ceedings for contempt against itself it must do so under these regulations, but 
here the court-martial is not putting the law in motion. It is set in motion by a 
person who asserts that in a case in which he is the accused person language has 
been printed which is calculated to obstruct the due administration of justice in 
that court. I see nothing in the Army Act to take away the right of such an 
aggrieved person to apply to this court or to take away our jurisdiction to hear 
him and adjudicate upon his case. To hold otherwise would be to make the right 
of an aggrieved person depend upon the discretion of the president of the court. 
Clear and specific language alone would abolish such right, and, in my opinion, 
s. 126 (3) of the Army Act is limited to those cases where the court-martial at its 
own instance seeks the protection of this court. 

The next point is whether this is or is not a case of contempt of court. The 
statement complained of contains this language, to put it shortly, that a sentence 
of two years’ hard labour had been passed upon the applicant at the court-martial, 
and that that was exclusively reported in the ‘‘Daily Mail’’ of Dec. 14, 1920. 
Further : 


“At the Tower court-martial Captain James, prosecuting, said that outside 
Blackpool Police Court, where he was to answer a charge of desertion, 
Farnsworth was standing talking with his solicitor and surety, Mr. Marples, 
of Sheffield. He hit the latter a heavy blow with his fist and jumped into a 
taxicab near by and escaped to Preston. From there he went to Carlisle and 
to Glasgow. From the latter place he wrote to his surety, who had been 
ordered to forfeit £1,000 bail, stating that he had no money, and would meet 
him at an hotel outside Sheffield. Arriving there, Farnsworth found to his 
surprise two detectives instead of a cheque. . . . Instead he remained in London 
and became well known to the West End police for his association with 
women of ill repute.” 


Those are the main portions of the article which are the matter of complaint. This 
language was published in the interval between the sentence and confirmation. 
The appellate officer, under sub-s. (5) of s. 54 of the Army Act, has an alternative 
duty to perform. He may confirm the finding or sentence or he may refuse to 
confirm either the finding or the sentence, and, if so, in either case he can send it 
back once only for revision, but he must not receive any additional evidence, and 
during this interval the sentence which has been pronounced by the court-martial 
is to be the subject of absolute secrecy. By some means, which can only be 
called surreptitious, the reporter of the ‘‘Daily Mail’’ obtained information in 
regard to the sentence which had been pronounced by the court-martial, and 
during the interval that I have described the unconfirmed sentence was published 
in spite of the secrecy enjoined by the statute. It is clearly meant that in arriving 
at his decision the appellate officer shall be completely unfettered by any outside 
pressure or comment on his revision. To make public that which should be secret 
may be seriously to interfere with the free action of such officer. It is no answer 
to say that the officer was not in fact so influenced. It is sufficient contempt if 
it was calculated or if it tended to interfere with such free action or decision. In 
regard to the other false statements—for they are false in this respect, that the 
evidence in regard to the hitting of the surety, and so forth, is set forth as part 
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of the evidence which took place before the court-martial—no such evidence was 
in fact produced, and the fact that it was true and had been produced on some 
other occasion which was not before the court-martial is no answer to the gravamen 
of the charge. In regard to the third matter, the applicant being well known to 
the West End police for his association with women of ill repute, no evidence, 
either in any form of proceeding or before the court-martial, had any reference to 
any such habits on the part of the applicant. In regard to these statements, which 
convey a false impression, no opportunity is or can be afforded to the accused, in 
the interval between sentence and final promulgation, of challenging before the 
court the truth of such statements. In this court judges are often, and rightly, 
influenced, when passing sentence on criminals after conviction, by police or other 
reports as to the character and antecedents of the criminals. These are given in 
open court with full opportunity of criticism or dispute. The published statements 
here defamatory of the accused, unconnected in some instances with the crime 
alleged, and unproved and false, might easily tend to prejudice his case and would 
be calculated seriously to thwart and interfere with the due administration of 
justice. 

All these conclusions are arrived at on the supposition that a certificate of the 
president of the court-martial is unnecessary to the decision in this case. Where 
such a certificate is necessary its production on applying for the rule nisi would 
be and is made a condition precedent to the right to have a rule nisi granted, and 
in such a case I should have some difficulty in coming to the conclusion that a 
certificate given as here to a limited extent—because it only refers to the matter 
as calculated to bring the court into disrepute—produced for the first time on the 
hearing of the rule, could cure the absence of the existence of the certificate when 
the rule nisi was obtained. However, it is unnecessary to decide that point. 

On the whole, therefore, I have come to the conclusion, first, that there was a 
contempt; secondly, that this court had jurisdiction to entertain the contempt; 
and, thirdly, that the certificate was unnecessary. For all these reasons I am of 
opinion that this rule nisi should be made absolute. 


AVORY, J.—Two questions of law have been raised for our decision in this 
case. The first question is whether this court has jurisdiction to deal with a 
contempt of court alleged to have been committed in the course of proceedings at 
a trial by court-martial of offences against military law under the Army Act—that 
is to say, while the finding and sentence are under consideration by the confirming 
authority, and before the sentence is promulgated. The second question is 
whether, if the court has jurisdiction to deal with the contempt committed before 
a court-martial, the certificate of the president of the court-martial under s. 126 (3) 
of the Army Act is a condition precedent to the exercise of that jurisdiction. 

Upon the first question it appears to me, having regard to the decision of this 
court in R. v. Davies (1), it resolves itself into a question whether a court-martial 
is an inferior court within the meaning of that judgment. If it is, then that 
decision applies, and this court has jurisdiction. I desire to refer to one or two 
passages in the judgment of the court as delivered by Wuits, J. It is clear from 
the judgment ([1906] 1 K.B. at p. 37) that the learned judge was giving the deci- 
sion of the court upon the general question whether it has jurisdiction to deal with 
a case of contempt committed before or in the course of proceedings in any inferior 
court. After referring to Hawks’ Pieas or THE Crown (Bk. 2, Ch. 8), which 


A 


has been read by my Lord, and which I need not repeat, and Lorp Coxr’s Fourta I 


Institute (Ch. 7), Wits, J., says that these authorities 


‘‘do serve to show the very great trust reposed in the Court of King’s Bench in 
respect of its control and superintendence of all inferior courts, and that it is 


in a special manner the guardian and protector of public justice throughout 
the kingdom.” 


He says (ibid. at p. 40), quoting from a judgment of Bowen, L.J.: 


“The object of the discipline enforced by the court in case of contempt of 
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court is not to vindicate the dignity of the court or the person of the judge, 
but to prevent undue interference with the administration of justice.”’ 


After referring to the authorities relating to contempts in the nature of attacks 
upon judges, he says (ibid. at p. 41): 


“With a few verbal alterations those eloquent words will apply with at 
least equal force to writings, the direct tendency of which is to prevent a fair 
and impartial trial, or at least one that can be so considered, from being had 
in courts of inferior jurisdiction which have not the power of protecting them- 
selves from such encroachments upon their independence.” 


Again he says, after referring to the exercise by the superior courts of that 
power (ibid. at p. 48): 


“This, however, as it seems to us, was only one exercise of the duty of 
seeing that they did impartial justice, and if and when the attainment of that 
end required that the misdeeds of others should be corrected as well as the 
misfeasances of the inferior courts themselves, it seems to us that it is no 
departure from principle, but only its legitimate application to a new state of 
things, if others whose conduct tends to prevent the due performance of their 
duties by those courts have to be corrected as well as the courts themselves.” 


The result of that judgment is to show that wherever and whenever this court has 
power to correct an inferior court it also has power to protect that court by 
punishing those who interfere in the due administration of justice in that court. 
It is admitted that this court always has had jurisdiction to correct courts-martial 
either by the process of certiorari or by prohibition, and, that being so, it appears 
to follow from this judgment in R. v. Davies (1) that the court also has power to 
protect a court-martial by punishing those who interfere with the due administra- 
tion of justice in it. 

Upon the second point, whether the certificate of the president of the court- 
martial under s. 126 is a condition precedent, it is clear that a court-martial has 
no power, and never had any, to protect itself by punishing for contempt of court 
for anything either committed in the face of the court or otherwise. The only 
power that it has is that which is conferred by s. 126 of the Army Act. The 
argument of counsel showing cause upon s. 126 requires careful consideration. 
As I understand it, it is that s. 126 must be read as imposing a limitation upon 
the powers of this court to deal with contempt committed in the course of a trial 
before the court-martial, and he relies in support of that argument upon the passage 
which has been read by my Lord in A.-G. v. De Keyser’s Royal Hotel (2). Ika 
court-martial had, before the Army Act, exercised or claimed to exercise the power 
to deal with contempt of court, this principle which has been quoted might apply, 
and the statute would impose a limitation on that power, but I am at a loss to see 
how this section can be said to curtail or impose any limitation upon the pre- 
existing power of this court. The argument assumes that this court had that 
pre-existing power, and in that respect and to that extent it is inconsistent with 
the argument on the second point. So far from this section imposing any limita- 
tion on the power of this court, it appears to me merely to confer on the president 
of the court-martial a new power which he had not before, and which the court- 
martial had not before, namely, the power of remitting to this court a case of 
contempt with which the court-martial cannot itself deal. I find nothing in that 
section—no word and no indication in that section—to take away the right of an 
aggrieved party to move this court to exercise its inherent jurisdiction over all 
inferior courts. 

With regard to the certificate which has been produced during the course of the 
argument of this case, I desire to say that, speaking for myself, if the certificate 
were necessary for the exercise of the jurisdiction of this court, a certificate 
obtained after a rule nisi had been moved for and granted would be ineffective. 
In my opinion, any certificate which was necessary must be one which has been 
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granted before the rule nisi has been moved for, and the obtaining of one after- 
wards could not cure the defect. 

With regard to the question whether there has been a contempt of court, I agree 
entirely with what my Lord has said, and would only refer to the provisions of 
s. 52 of the Army Act, which requires that every member of the court shall take 
an oath not to divulge the sentence of the court until it is duly confirmed, and to 
s. 54 (6), which is in these words: 

“Subject to the provisions of this Act with respect to the finding of acquittal, 
the finding and sentence of a court-martial shall not be valid except in so far 
as the same may be confirmed by an authority authorised to confirm the same.” 


In this case the reporter who is said to be responsible for what appeared in this 
issue of the ‘‘Daily Mail’’ was himself present at the court-martial, as appears 
by the affidavit filed by the editor. Being present at that court-martial he must 
have been aware, or ought to have been aware, of the oath of secrecy under which 
the members of the court were not to divulge this sentence. As my Lord has said, 
his obtaining information as to what this sentence was supposed to be must 
obviously be reprehensible in the last degree. There is nothing upon the affidavit 
of the editor to show in what way he obtained it. The editor merely says that, the 
reporter having obtained that information, he thought he was justified in publish- 
ing it. The editor ought to have known that if the reporter had obtained it he 
must have obtained it improperly, and at least he might have expected some 
information as to the source from which he did obtain that information. I agree, 
therefore, that there has been contempt. 


SALTER, J.—I am of the same opinion, and I agree that in this case, at any 
rate, one ought to take the facts as they existed when the rule was granted. On 
the first question with which Avory, J., has dealt I have nothing to add. The 
second question is, in substance, whether s. 126 (3) of the Army Act amounts to 
an enactment that for the future the King’s Bench Division shall not deal with 
contempt of a court-martial except on the invitation of the president, and accord- 
ing to the procedure therein provided. It is of the first importance to assert and 
maintain the inherent power of this court to protect the administration of justice 
in all the inferior courts unless Parliament has shown a plain intention to restrict 
that power. Section 126 (3) provides a simpler and speedier method than the 
procedure by rule nisi, by which the court-martial, through its president, may 
obtain the protection of this court. It does not, in my opinion, take away the right 
of an accused person, who fears that his fair trial may be prejudiced, of applying 
to this court by way of rule nisi. The matter which is prejudicial to a fair trial 
may be published while the accused is awaiting trial, and before the court-martial 
has been constituted. It can hardly be doubted that the accused would apply to 
this court in such cases by rule nisi, and I see no indication that Parliament 
intended to take away the right of such accused person after the court had been 
constituted. So far from showing any intention to restrict the powers of this 
court, the subsection seems to me to show an intention to facilitate their exercise. 


| COLERIDGE, J.—The judgment of the court is that the editor of the “Daily 
Mail’’ is fined £200, with costs as between solicitor and client. 


Stas : ; Rule absolute. 
Solicitors: Lewis & Lewis; Langford & Redfern. 


[Reported by J. F. Waker, Esq., Barrister-at-Law.] 
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Re WOMBWELL 


|Kine’s Bencu Division (Horridge, J.), March 23, 1921] 
[Reported 125 L.T. 487; 87 T.L.R. 625; [1921] B. & C.R. 17] 


Bankruptey—Forfeiture clause—Partial avoidance—Provision for forfeiture in 

B settlement by bankrupt—Part of property dealt with not property of bank- 

rupt—Charged to another party to deed. 

The bankrupt had mortgaged his reversionary life interest in certain real 
property and leaseholds, and the sums thereby secured had been further 
secured by policies of life assurance. These incumbrances and policies were 
transferred to the bankrupt’s father, to whom there was then due £20,000. 

C_ By a deed of settlement the bankrupt, in consideration of his father releasing 

his claim for the £20,000, and agreeing to pay to the bankrupt an annuity of 
£400, assigned and released to his father his equity of redemption in the 
policies and settled his reversionary interest on the trusts declared in the 
deed. The deed contained a forfeiture clause providing that the settlor’s 
interest in the property should determine in the event of his bankruptcy. He 

D_ having become bankrupt, on a motion by the trustee in bankruptcy for a 

declaration that the life interest of the bankrupt was vested in him, 

Held: the bankrupt could not settle his own property with a condition 
determining his interest therein in the event of his bankruptcy, and, there- 
fore, the forfeiture clause was void, but only to the extent to which the 
property dealt with in the deed was the property of the bankrupt; the whole 

Foo the property was not the property of the bankrupt since, when he settled 

it, it was subject to a charge of £20,000; accordingly, the clause was invalid 
as against the trustee except to the extent of the moneys due under the 
mortgages vested in the bankrupt’s father. 

Rule stated in footnote to Wilson v. Greenwood (1) (1818), 1 Swan. 471, 
481, applied. 

-F Notes. As to conditions for forfeiture on bankruptcy, see 2 Hatsspury’s Laws 
(8rd Edn.) 351, 357, 417-419; and for cases see 4 Dicest (Repl.) 638 and 5 Dicest 
(Repl.) 705 et seq. For Bankruptcy Act, 1914, see 2 Hautssury’s Srarures (2nd 
Edn.) 321. 

Cases referred to: 
(1) Wilson v. Greenwood (1818), 1 Swan. 471; 1 Wils. Ch. 223; 36 E.R. 469, 

G L.C.; 5 Digest (Repl.) 708, 6182. 

(2) Re Eyre, Ex parte Eyre (1881), 44 L.T. 922; 24 Digest (Repl.) 1182, 140. 

(3) Mackintosh v. Pogose, [1895] 1 Ch. 505; 72 L.T. 251; 43 W.R. 247; 39 
Sol. Jo. 218; 2 Mans. 27; 13 R. 254; sub nom. Mackintosh v. Pogose, 64 
L.J.Ch. 274; 5 Digest (Repl.) 707, 6173. 

H Also referred to in argument: 

Denny’s Trustee v. Denny and Warr, [1919] 1 K.B. 583; 88 L.J.K.B. 679; 
120 L.T. 608; 85 T.L.R. 238; [1918-19] B. & C.R. 1389; 24 Digest (Repl.) 
1132, 142. 
Higinbotham v. Holme (1812), 19 Ves. 88; 34 E.R. 451; sub nom. Higginbotham 
v. Holme, Mont. 479, n.; 5 Digest (Repl.) 706, 6169. 
I Whitmore v. Mason (1861), 2 John. & H. 204; 31 L.J.Ch. 483; 5 tebe Gols 
Jur.N.S. 278; 10 W.R. 168; 70 E.R. 1031; 5 Digest (Repl.) 708, 6184. 
Motion by the trustee in bankruptcy of one Victor Menzies Wombwell for ‘‘a 
declaration that the life interest of the bankrupt under a settlement dated July 138, 
1918, and made between William Dudgeon Graham Menzies, of the first part, the 
bankrupt, of the second part, and the respondents, Cecilia Clementina Menzies, 
Robert Nevill Dundas, and William Scott Hart (the trustees of the settlement), 
of the third part, had become vested in the applicant as such trustee as aforesaid 
notwithstanding the provisions for forfeiture in such settlement contained. 
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The settlement recited that the bankrupt had created certain incumbrances ony 
his reversionary life interest under the will of Sir George Wombwell which were 
further secured by policies on his life effected in 1914. It further recited that 
these incumbrances and the securities therefor had been transferred to William ' 
Dudgeon Menzies, the bankrupt's father, to whom there was due, in respect of ; 
divers advances, interest, premiums paid, &e., about £20,000—this being a charge 
on the bankrupt’s interest. The settlement further recited that certain incum- z 
brances in favour of the Clarehill Investment Co. had been taken over by the 
father at the express request of the bankrupt, and that on the treaty therefor it 
had been agreed that, subject to the payment by the bankrupt out of his life 
estate when it should fall into possession under the will of premiums, Ke., to keep 
the policies of insurance alive, the father should release all claims against the { 
bankrupt under the incumbrances, and should pay to the bankrupt £400 a year © 
during his life and the life of Lady Julia Sarah Alice Wombwell (then seventy-five 
years of age), and that in consideration of such release the bankrupt should release 
his right or equity of redemption in all the policies, and should settle his interests 
under the will in a certain way. Accordingly, it was provided that the bankrupt 
‘‘as settlor grants conveys assigns and confirms unto the trustees’’ the life estate 
in the said property expectant on the death of the widow (Lady Wombwell) upon 7 
trust when it should fall into possession (inter alia) to pay the rents and profits to 
the bankrupt until bankruptcy and upon his bankruptcy to apply them to the 
maintenance of the bankrupt and his wife or others at their absolute discretion. 
The deed contained an alienation clause in the usual form. On Sept. 25, 1920, 
during the life of Lady Wombwell, a receiving order was made against the bank- 
rupt. The applicant was appointed trustee. There were secured creditors’ claims J 
for £17,958, while the assets apart from the settlement amounted to about £500. 
The bankrupt’s interest in the property referred to in the will was worth about 
£50,000. The trustees under the settlement having claimed the property, the 
trustee in bankruptcy launched this motion on the ground that the bankrupt, being 
the settlor under the settlement, could not avail himself of the alienation clause 
as against the trustee. F 


Clayton, K.C. (Hunt with him), for the trustee in bankruptcy. 
E. W. Hansell for the bankrupt. 
E. W. Hansell (A. L. Morris with him) for the trustees of the settlement. 





HORRIDGE, J.—This case is important and not free from difficulty. Under 
the will of the late Sir George Wombwell, who was the grandfather of the bank- q: 
rupt, the bankrupt was, before entering into the settlement in question, entitled to 
a reversionary life interest in certain freehold, leasehold, and copyhold estates and 
certain heirlooms, and he was entitled to the absolute reversionary interest in 
certain furniture. He had raised considerable sums by mortgage of his life 
interest, and at least two of the mortgagees were putting on pressure. In these 
circumstances the arrangement which is contained in a settlement dated July 18, FF 
1918, was entered into. 

This was preceded by negotiations between W. D. G. Menzies, the father of the 
bankrupt, and the bankrupt. I think the only negotiations with which I need deal 
are those contained in a letter of March, 1918, from the father to the son, and 
what took place afterwards. The letter provided that the son, the bankrupt, 
should agree to transfer to the father all his life and other interests under his I} 
grandfather's will, including the furniture 


“and the policies comprised in the mortgages which I already hold and those . 
which will be transferred to me. The transfer by you to be completed as 
Soon as arrangements can be made and the documents prepared. I need not . 
say that I have no intention whatever of making any profit, and propose to 
re-settle the life and other interests under Sir G. Wombwell’s will transferred 
to me for your benefit, but subject to conditions providing for the determination 


of your life interest and interest in the furniture in the event of your borrow- 


y 
, 
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ing on security thereof or assigning or on your bankruptey, and subject also 
to my right that all moneys which I have provided for the discharge of your 
debts, which with interest and premiums will amount to date to nearly 
£20,000, shall rank as a first charge on the life interest, furniture, and policies, 
and that I may if I please keep up such life and other policies as I may think 
requisite to complete my security for my advances, and add the premiums to 
my securities or have them paid out of the income of the Wombwell estates.’ 


Therefore, broadly speaking, the Suggestion was that the son should transfer to 
the father his life interests and his interest in the furniture, and the father should 
settle them in trust so that they should go over in the event of his son coming 
to grief again. But there was a provision that all the moneys advanced by the 
father, either by way of paying off the mortgages or by way of premiums, should 
be a first charge before the settlement. That agreement was never carried out. 
There were negotiations, and the evidence is that in the negotiations the terms 
were altered for the benefit of the bankrupt. I have no further evidence before 
me as to stipulations being made between the date of that agreement and the settle- 
ment, but it is quite clear that that agreement was not carried out by the 
settlement, and I have nothing to guide me if I could look at it, as to what the 


‘completed agreement was, apart from the settlement itself. In my view, I cannot 


look at anything before the settlement, because there is no claim here for ratifica- 
tion. But if I could, there is no evidence before me of any concluded agreement 
other than, or in any way inconsistent with, the agreement as disclosed by the deed 
itself. I am entitled to look at the circumstances; I am entitled to know that at 
the time when that deed was entered into the father was proposing to acquire, and 
in fact did acquire, the rights of the mortgagees in regard to his son’s life interests. 
I also am entitled to know that he had previously made his son an allowance of 
£400, and that there were policies existing, two of which were the policies in the 
life Association of Scotland for £5,000. 

In those circumstances this deed was entered into. On the one hand, it is said 
that this was a settlement by the father of property which, by the same document, 
I must treat as conveyed to him by the son. On the other side, it is said that this 
document is a settlement of the interests of each of them on the terms of the 
settlement, and, so far as it included the property of the son, it comes within the 
rule as to which there is no dispute, and which is correctly stated in the footnote to 
Wilson v. Greenwood (1) (1 Swan. at p. 481 n.), as follows: 


“The general distinction seems to be that the owner of property may on 
alienation qualify the interest of his alienee by a condition to take effect on 
bankruptcy, but cannot, by contract or otherwise, qualify his own interest by 
a like condition determining or controlling it in the event of his own bank- 
ruptcy to the disappointment or delay of his creditors, the jus disponendi, 
which for the first purpose is absolute, being in the latter instance subject to 
the disposition previously prescribed by law.”’ 


It is said, first, that I ought to consider the whole settlement as made by the son, 
and, consequently, that I ought to consider, at any rate, the settlement of the 
interest which the son then possessed in the property as being settled by the son 
upon himself with the clause as to going over in the event of bankruptcy. It is 
necessary, therefore, to consider very carefully the terms of this settlement. 
Before doing so, I think it is convenient that I should refer to the case which, I 
think, is the sheet anchor of the case for the trustees, namely, Hx parte Eyre (2). 
In that case there was the clearest possible evidence that the agreement was a 
concluded agreement before the deed was entered into, and it was an agreement 
that the son should transfer the property to the father for considerations which 
were stated, and that the father, as one of the considerations for buying the son’s 
interests as mentioned below, should re-settle it with a clause as to its going over 
on bankruptcy, but the deed itself contained that recital and showed exactly what 
was being done. After reciting that V. A. Eyre had contracted with H. EH. Eyre 
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for the absolute purchase of the reversionary interests of H. E. Eyre under certain A 


family settlements at the price of £2,500 to be paid down, and also in consideration 
of an annuity of £300 to be paid to H. E. Eyre for the limited period thereinafter 
mentioned, and reciting that V. A. Eyre had in part satisfaction of the said 
purchase money paid and satisfied three charges of £500 each, to which the 
reversionary interests of H. E. Eyre were subject, and reciting also that, in con- 
sideration of natural love and affection, the said V. A. Eyre had resolved, not- 
withstanding that the purchase was for his own sole benefit’’ (I draw attention to 
those words) to settle the reversionary interests so purchased by him, as well as 
the annuity of £300, upon the trusts thereinafter expressed, it was witnessed that, 
in pursuance of the said agreement, V. A. Eyre covenanted to pay to the trustees 
during the life of his son an annuity of £300, to be held by them upon trust to 
pay the same to H. E. Eyre until he should become bankrupt. Therefore, the 
father, V. A. Eyre, bought the property out and out for his sole benefit, and agreed 
to pay to the trustees during the life of his son an annuity of £300, to be held 
until the son became bankrupt. It is quite true that in that deed the form which 
the conveyance took was: 


‘‘And it was further witnessed that, in consideration of the sum of £1,000 
paid by V. A. Eyre to H. E. Kyre, making together with the three sums of 
£500 each so paid as before mentioned the total purchase money of £2,500, 
H. E. Eyre assigned, and V. A. Eyre confirmed, to the trustees all the 
reversionary interests...” 


No doubt that took the form of a conveyance by the son and confirmation by the 
father, but it must be read with the recital, and it makes it perfectly clear that, 
although it took the form of an assignment by the son with the concurrence of the 
father, it was carrying out the recital that the father absolutely purchased and as a 
portion of the bargain for purchase agreed to settle, although as a matter of con- 
veyancing the parties did not quite approve the system of conveying to the father 
and his re-settling back. That seems to me to be the whole ratio decidendi of 
Eyre’s Case (2). 

We come to the question what the deed in this case does. It recites the interests 
of the son under the will of the grandfather, and then come these recitals : 


‘And whereas the son has created certain incumbrances on his interests 
under the said will particulars whereof are specified in part 1 of the second 
schedule hereto and the sums thereby secured are further secured respectively 
by certain policies of insurance on the life of the son including two policies 
effected with the Life Association of Scotland for the sum of £5,000 each and 
numbered 95,360 A3 and 95,361 A3 respectively, and both dated June 25, 1914. 
And whereas under and by virtue of certain transfers of mortgage the particu- 
lars whereof are specified in part 2 of the said second schedule hereto the said 
incumbrances (other than the charge dated Nov. 15, 1915, in favour of the 
father) and all securities therefor have been respectively transferred to and 
are now vested in the father. And whereas in the events which have happened 
there is now due to the father upon the security of the several incumbrances 
and transfers specified in the second schedule hereto in respect of principal 
moneys, costs, and moneys paid for keeping on foot the said policies of 
assurance or some of them, and for interest down to the date of these presents 
a sum of upwards of £20,000 as the son doth hereby acknowledge.”’ 


There it recites the position which I have already stated, that at the time when 
the deed was entered into the father was entitled to securities to the extent of 
upwards of £20,000 on the son’s interest. Then it recites that Lady Wombwell 
1s now of the age of seventy-five years, and we come then to the most important 
recital of all, which, so far as I know, is the only document showing the com- 
pleted agreement which has been made between the father and the son. It cer- 


tainly is not the agreement as mentioned in the letter of March. It is a different 
agreement altogether : 
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‘And whereas the incumbrances created by the son in favour of the Clarebell 
Investment Co., Ltd. (being the three last-mentioned incumbrances specified 
in part 1 of the second schedule hereto) were taken over by the father at the 
express request of the son and upon the treaty therefor it was agreed between 
the father and the son that subject to the payment henceforth out of the life 
estate of the son under the said will when the same shall fall into possession 
of the premiums or other sums of money (if any) necessary for keeping on foot 
the said two policies in the Life Association of Scotland or any policies substi- 
tuted therefor the father should release all claims against the son under the 
several incumbrances and transfers specified in the second schedule hereto 
or any of them or against the property therein comprised except the various 
policies of assurance therein respectively comprised and should covenant to 
pay to the son during the joint lives of the said Lady Julia Sarah Alice Womb- 
well and the son an annual sum of £400 in manner and subject as hereinafter 
mentioned and that in consideration of such release and covenant the son 
should assign and release to the father his right or equity of redemption in all 
the said policies and should settle all his interests under the said will in 
manner hereinafter appearing and should enter into such covenants for assum- 
ing the name and arms of Wombwell and in regard to the said two policies in 
the Life Association of Scotland as are hereinafter contained.’’ 


That is a perfectly simple recital, that, in consideration of the father releasing 
his claim of £20,000 and an agreement to pay an annuity of £400, the son agreed 
to assign and release to the father his right or equity of redemption in all the 
policies, and to settle all his interests under the will of Sir George Wombwell 
upon the trusts declared upon the deed I am now reciting. 

In those circumstances, if that recital is true, it was a settlement as a portion 
of the bargain by the son of all his interests, subject to the father’s mortgage, and 
the father concurred in the settlement by releasing his claim to £20,000 so that 
the property might be held on the trusts of the settlement free and discharged 
from that incumbrance. Does the deed carry that out? The father as mortgagee 
grants, conveys, and assigns, and the son as settlor grants, conveys, assigns, and 
confirms unto the trustees all his interests, freehold, copyhold, and leasehold, and 
in the heirlooms and furniture upon the trusts contained in the deed. Therefore, 
the son conveys as settlor, carrying out the recital, implying under s. 7 (1) (e) of 
the Conveyancing Act, 1881 [see now Law of Property Act, 1925, s. 76 (1) (e), 
Sched. 2, Part 5] a covenant for further assurance, and the father as mortgagee 
grants, conveys, and assigns, and in that capacity also carries out the provisions 
of the recital. How can I say that the deed was anything else than the deed 
which it purports to be and which it is consistently from first to last? 

One other matter is the clause which deals with accumulations. If the father 
was the settlor, that clause provides for accumulations during an improper period; 
if the son was the settlor, then the clause with regard to accumulations is perfectly 
right. The deed is upon the face of it, to my mind, capable of only one interpreta- 
tion—that the son was the settlor. I say I cannot go behind the deed and look 
at the prior arrangements, but, if I do, I have got no evidence of any completed 
agreement, before the deed was signed, which was inconsistent with or contra- 
dictory of the agreement as ultimately entered into, because up to the time of the 
deed we have no evidence of any actual completed agreement, for it is admitted 
that the document which was signed by the bankrupt approving the March letter 
was not carried out in fact. 

That being the effect of the settlement, what is the effect of the clause dealing 
with alienation? In my view, that clause only deals with the life interest in the 
realty, or chattels real in the sense of leaseholds, capable of producing rents and 
profits. Clause 5 is as follows: 


“The trustees shall as and when the life estate and interest of the son 
under the said recited will first hereinbefore conveyed and assigned to them 
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shall fall into possession enter into possession of or receipt of the rents and 
profits of the hereditaments and premises settled by the said will. 
The hereditaments ‘‘first hereinbefore conveyed and assigned,’’ when one goes 
back to el. 4, are 
“the life estate and interest of him the son under the said will expectant on 
the death of the said Lady Julia Sarah Alice Wombwell of and in the freehold 
copyhold and leasehold hereditaments and the heirlooms.” 
The words there are ‘‘freehold copyhold and leasehold hereditaments,’’ and the 
words in cl. 5 are 
“life estate and interest of the son under the said recited will first hereinbefore 
conveyed and assigned to them shall fall into possession enter into possession 
of or receipt of the rents and profits of the hereditaments and premises settled 
by the said will.”’ 
I think ‘‘hereditaments and premises’’ there means, as I have said, ‘‘lands,”’ and 
do not mean “‘heirlooms,’’ because I do not think that what comes out of the 
heirlooms could be said within the second division of that clause to be rents and 
profits out of which the trustees were to make payments. Therefore, that being so, 
in my view the only portion of the settled property to which the alienation clause 
applies is the life interest of the bankrupt in the freehold, copyhold, and leasehold 
estates. The words of the alienation clause are these: 


’ 


‘‘And subject as aforesaid if no act or event shall have been done or happened 
(other than the exercise of the power of charging portions in favour of the 
younger children of the son in the said will contained and the payment of any 
sums by way of advancement consequent upon such exercise) whereby the said 
rents and profits or some part thereof would if belonging absolutely to the son 
become vested in or payable to or charged in favour of some other person.”’ 


It is said that I ought to include heirlooms, because heirlooms were settled under 
the will of Sir George Wombwell on the same trusts as the hereditaments. That 
is quite true, and that is why, perhaps, they are referred to with the hereditaments 
in cl. 4, but I think what I have got to look at is the meaning of the trusts created 
by cl. 5, and cl. 5, I think, limits it to rents and profits proper, and I do not think 
that those words in any way could refer to the use of heirlooms. That being so, 
I think that, to the extent to which the reversionary interest of the bankrupt in the 
freehold, leasehold, and copyhold estates is settled by this deed—in fact, I have 
held that all his interest is settled—the clause operating on bankruptcy is bad as 
against the trustee, and that the trustee takes all his interest, which he was 
possessed of at the time that he entered into this deed. That interest was subject 
to a charge of £20,000 and upwards. As to that I think the trustee is entitled 
to his declaration. 
As regards the heirlooms and furniture, it is said that the life interest in those 
is of no value. I cannot say that. They may be let with the mansion house or 
they may be sold, and the proceeds may be invested. I cannot say that they are 
of no value, and I think the trustee is entitled to those, because there is no gift 
over of those in the event of bankruptcy, since the clause as interpreted by me is 
limited to lands and properties, and it does not extend to the heirlooms and furni- 
ture. I think it is admitted that it does not extend to the furniture. If it does 
extend to the heirlooms, the trustee is entitled to claim them also on the ground 
a I have held that the gift over of the property the subject-matter of the gift 
es a mae if the heirlooms are a portion of that subject-matter the 
g s equally bad as regards those, and the trustee is equally entitled to have 
= on that ground, but I think he is entitled to have them on the ground that 
ida RE ama is and that they pass to the trustee under the 
SAE aba awr nee x Propeeny of the bankrupt and become the property 
i aot think I may take into account the fact that the bankrupt was 
ot absolutely entitled to this property, but as regards £20,000 there was a charge 
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A upon it, and counsel for the trustee is not right when he says that I ought to declare 
the gift over as applying to all the property settled other than the heirlooms and 
furniture settled and ought to make a declaration that the trustee is entitled to 
it free from the charge of £20,000. I think the language of Lorp Harnertry, which 
is referred to by Srirtine, J., in Mackintosh v. Pogose (3), points to my being 


entitled to do what I have said, because Srrruine, J., quotes Lorp HarHeriey 
B as follows: 


“Looking at all the cases in which a limitation over in the event of a 
husband’s bankruptcy has been supported to the extent of the money received 
from the wife, I take the principle of the decisions to have been, that where 
there is a covenant on the part of the husband to settle a definite sum of 
money, say, £10,000, and the husband has received another definite sum, say, 

C £5,000, as the wife’s fortune, the court has treated £5,000 of the £10,000 as 
if it were identically the wife’s money, and has set it off accordingly.” 


I think I am entitled to treat the £20,000 mortgage which was waived by the 
father, and purported to be settled by the son, as being a portion belonging to the 
father of the settlement made by the son, and it is just the same as where a 

D husband is settling money which he got from his wife. Counsel says that that is 

_ limited to cases between husband and wife, and is justified on the principle of the 
husband making restitution of property that he has taken from the wife. I do not 
think that is the principle. I think the principle is the one rightly stated in Wilson 
v. Greenwood (1) that a man cannot settle his own property with a condition 
determining his own interest in the event of his own bankruptcy. It does not 

— matter what the ultimate trusts of the bankruptcy are, whether for the benefit of 
the persons whose money it really is or for their children or for anybody else. 
The gift over on bankruptcy is void to the extent to which the property was the 
property of the bankrupt. In this case, I do not think that the whole of this 
property was the property of the bankrupt when he settled it because it was 
subject to a charge of £20,000. 

F [An order was made that the provisions for forfeiture on bankruptcy were 
invalid as against the trustee except to the extent of the moneys due under the 
mortgages vested in the father, the rents and profits when the property fell into 
possession to be received by the trustees of the settlement until they amounted in 
the aggregate to the sum due together with interest subsequent to the date of the 
settlement to be held on the trusts upon which they ought to be held, and there- 

G after to be paid to the trustee in bankruptcy.] 

Motion allowed. 

Solicitors: M. A. Jacobs; Burton, Yeates & Hart. 


[Reported by W. V. Batt, Esgq., Barrister-at-Law. | 
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FOSTER v. FOSTER 


[Courr or AppeaL (Lord Sterndale, M.R., Atkin and Younger, L.JJ.), July 15, 
1921] 
[ Reported [1921] P. 4388; 90 LaiP. 868; 126 4,1.) be; 
37 T.L.R. 942; 66 Sol. Jo. (W.R.) 1] 


Divorce—Cruelty—Venereal disease—Knowledge of both parties of infection of 
husband—Insistence of husband on intercourse—No communication of 
disease. 

A husband who knows that he is suffering from venereal disease and insists 
on having connection with his wife, who also knows of his condition, may be 
guilty of cruelty, although the disease is not communicated to the wife. 

Ciocci v. Ciocci (1) (1854), 1 Ecc. & Ad. at p. 132, overruled on this point. 


Notes. Under s. 8 (1) (c) of the Matrimonial Causes Act, 1950 (29 Hatspury’s 
Srarures (2nd Edn.) 897) a marriage is voidable if at the time of the marriage the 
respondent was suffering from venereal disease in a communicable form provided 
that the petitioner was ignorant of this fact, that proceedings are instituted within 
a year from the date of the marriage, and that marital intercourse has not taken 
place with the consent of the petitioner since the discovery by the petitioner of 
the existence of the grounds for a decree. 

As to communication of venereal disease as a ground for divorce, see 12 Hats- 
pury’s Laws (8rd Edn.) 275; and for cases see 27 Dicest (Repl.) 305, 306. 


Cases referred to: 
(1) Ciocci v. Ciocci (1854), 1 Ecc. & Ad. 121; 18 Jur. 194; 164 E.R. 70; 27 
Digest (Repl.) 805, 2522. 
(2) Popkin v. Popkin (1794), 1 Hag. Ecc. 765, n.; 162 E.R. 745; 27 Digest (Repl.) 
297, 2423. 
(3) Russell v. Russell, [1897] A.C. 895; 66 L.J.P. 122; 77 L.T. 249; 61 J.P. 771; 
13 T.L.R. 516; 41 Sol. Jo. 660, H.L.; 27 Digest (Repl.) 307, 2551. 
(4) Tomkins v. Tomkins (1858), 1 Sw. & Tr. 168; 31 L.T.O.S. 122; 164 E.R. 678; 
27 Digest (Repl.) 294, 2395. 
Also referred to in argument: 
h. v. Clarence (1888), 22 Q.B.D. 28; 58 L.J.M.C. 10; 59 L.T. 780; 53 J.P. 149; 
OC W.ie 166; 6. T AR 6) 16-Con C0. Bll cc (Roads Digest (Repl.) 
986, 9646. 
Browning v. Browning [1911] P. 161; 80 L.J.P. 74; 104 L.T. 750; 27 T.L.R. 
404; sub nom. B. v. B., 55 Sol. Jo. 462; 27 Digest (Repl.) 305, 2520. 


Appeal from a decision of Horrimer, J. 

The parties were married in 1902 and in 1912 the wife obtained a decree of 
judicial separation. For some months previous to her separation from the husband 
the wife had known that he was suffering from venereal disease. In the month 
of January, 1912, the husband, though suffering from venereal disease, forced his 
wife to sleep with him and have marital intercourse with him. The disease was 
not, however, communicated to her. As a result of this conduct on his part she 
left him on or about Feb. 5, 1912, and afterwards obtained the separation order 
above referred to. She never subsequently resumed cohabitation with him, and 
ultimately filed a petition for the dissolution of her marriage on the ground of the 
husband's cruelty and adultery. Horrinae, J., (following Ciocci v. Ciocci (1)) 
refused to grant the decree, on the ground that, inasmuch as the disease was not 
communicated to the wife, the conduct of the husband did not amount to an act of 
legal cruelty. From that decision the wife appealed. 


Sir William Geary for the wife. 


a STERNDALE, M.R.—I think that, in the state of the authorities, 
Horripce, J., could not have come to any other conclusion than that to which he 
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came, because he has the authority, as long ago as 1853, of a court of co-ordinate 
jurisdiction, that one cannot have cruelty by reason of an attempt to communicate 
venereal disease unless the disease is actually communicated. That seems to me 
to be quite clearly stated, though perhaps more widely than was necessary for the 
mere facts of the particular case by Dr. Lusuinaton in Ciocci v. Ciocci (1). He 
says: 

‘I am of opinion that it is essential, to support that charge, that the corpus 
delicti should be proved, and here there is not adequate proof. And if there 
be not adequate proof of the fact, however great the moral delinquency of 
consummating a marriage with the probable chance of communicating the 
venereal infection, I am not prepared to say that so doing constitutes legally 
an act of cruelty as understood in these courts. In order to constitute an act 
of legal cruelty there must be, in my opinion, an actual: communication of 
the disease, and the running the risk is not sufficient.’’ 

In the face of that statement by Dr. Lusuineron, nearly sixty years ago, I think 
that Horriwer, J., could hardly have done anything but what he did. It is quite 
true that Popkin v. Popkin (2) was cited, and in the circumstances of that case 
Lord Stowe. does seem to have stated that an attempt to have connection with 
his wife when he was suffering from venereal disease might be, and was, cruelty 
on the part of the husband; but although Lorp Srowexn had laid that down, 
Horripce, J., was met by the broad distinct statement of Dr. Lusuinaron that, 
in order to have cruelty, one must have an actual communication of the disease. 
I think that that statement is too broad. I think it is inconsistent with Popkin 
v. Popkin (2), which is certainly an authority, and recognised as such by Horrincr, 
J., that in some circumstances an attempt to have connection and so risk the 
communication of venereal disease is an act of cruelty on the part of the husband. 
I quite agree with that, and I think, as I say, that what was laid down in Ciocci 
v. Ciocci (1) is too broad. 

In this case we have these facts: the husband knew he had venereal disease, 
and the wife knew that he had venereal disease. The wife had abstained from 
marital intercourse for a considerable time, because the husband had venereal 
disease, and there is evidence that the husband knew that that was the reason 
why she had abstained from marital intercourse. In those circumstances, on 
Jan. 5, 1912, he did have connection with her. She says it was against her wish. 
She says that he took advantage of her; but the actual circumstances are, to my 
mind, left very vague indeed from the unfortunate habit people so often have, in 
dealing with these matters, from, I suppose, a so-called feeling of delicacy, of 
using ambiguous and conventional terms instead of speaking plainly and straight- 
forwardly; and for that reason I do not feel myself in a position to say that we 
should grant the petition and make a decree nisi here. I think that the matter 
must go down to be investigated. I think that the actual facts of the matter 
want more investigation than they have received. There are several circum- 
stances : there is the fact that the wife did not leave the husband for a month after 
that, and there is no evidence of any complaint for something like eight or nine 
years. There is evidence that she obtained a separation order on the ground of 
desertion, but there is nothing that I can see upon the evidence to show any com- 
plaint. There may be nothing in the fact that she did not make a complaint ; Tam 
not saying there is; but these are matters that want investigation. _ What she 
means exactly by ‘‘took advantage of me,’’ to my mind, needs investigation. What 
exactly she means by ‘‘against my wishes’’ needs investigation. I think the case 
ought to go down to be re-heard, with this direction: that an attempt by a 
husband, who knows that he has a venereal disease, to have connection, against 
her wishes with his wife, who also knows the state in which he is, may in some 
circumstances amount to cruelty, although in fact the disease is not communicated. 


ATKIN, L.J.—I agree, and I only add a few words because I think this case 
is a case of very great public importance. The definition of cruelty I take from an 
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authoritative judgment of the House of Lords, namely, the judgment of Lorp 
Herscuety in Russell v. Russell (8), where there was a very important dissentient 
body of opinion in favour of extending what was at that time, I think, considered 
to be the law of legal cruelty—at any rate giving it a wider scope; therefore I say 
it is of significance that this passage is a passage in the judgment of the majority, 
who were inclined to retain the definition of cruelty within narrower limits than 
that which was proposed by the dissenting law lords in that case. Lorp HERSCHELL 
is citing from the judgment of Srr CressweLL Cresswett in Tomkins v. Tomkins 
(4) which was given in 1858, and what Smr Cress weLL CressweELu said was this : 


“There must, however be bodily hurt—not trifling or temporary pain; or a 
reasonable apprehension of bodily hurt. It will be for you to determine 
whether the husband has so treated his wife and so manifested his feelings 
towards her as to have inflicted bodily injury, to have caused reasonable appre- 
hension of bodily suffering, or to have injured health.”’ 


Lorp Herscuett then said: 


“This is a clear, and, I apprehend, an accurate statement of the law 
administered by the Ecclesiastical Courts. It has been suggested that it 
was not a complete exposition of the law, but merely such a statement as was 
necessary, having regard to the facts proved in the particular case. I am 
unable so to regard it.’’ 


That being the test, if a husband, knowing that he has venereal disease, insists 
on having intercourse with his wife, who also knows that he has venereal disease, 
I think that by his conduct he is guilty of conduct causing reasonable apprehension 
of bodily suffering. In that I am assuming that he insists or threatens to have 
intercourse against his wife’s will, and, by insisting on having intercourse, it 
appears to me that it is unnecessary to prove actual violence such as, without 
considering the right to marital intercourse, would amount to an assault. I think 
it would be sufficient if the husband, who has got the right to intercourse, does 
in fact insist upon it and make his wife know that he intends to insist upon it 
against her will. 

In reference to the facts in this case, it appears that this man had been suffering 
from venereal disease for a long time, and, in consequence of it, the wife had 
abstained from sleeping with him, or, at any rate allowing him intercourse, for a 
period which she says was a year and eight months; that she had refused, and, 
in consequence of her refusal, upon one particular occasion, according to her 
evidence, he took advantage of her and had intercourse with her “against her 
wishes.’’ I agree in thinking that those facts require investigation, and it will be 
for the judge to determine, upon the fresh evidence that is brought before him, 
whether the case comes within the definition which we are laying down. The 
case will no doubt be re-opened and re-heard when it goes down for a new trial, 
and the wife will explain the circumstances, and, in go far as she can get corrobora- 
tive evidence, no doubt it will be admitted. On the other hand, the nature of 
the occurrence, as between husband and wife, is one that, in ordinary circum- 
stances, at any rate, makes it unlikely that the wife would complain utiless she 
had some person in a very close and confidential relation, and that I do not know 
about. The case must go back to be re-heard. I quite agree with what has been 
said by the Master of the Rolls as to the state of the authorities. I think we must 
be taken to be definitely differing from Cioceci v. Ciocci (1), which is the case which 
was followed by the learned judge. 





nies L.J. I am of the same opinion, and I desire to make only one 
observation. This case is not a case merely of an attempt. Here there was actual 


A 


B 


A 


B 


D 


C.A.] FOSTER v. FOSTER (Younanr, L.J.) 493 


connection. It appears to me that, where knowledge of her husband’s malady is 
possessed by the wife, it is very necessary that it should be very plainly shown, 
in this and in any other such case, that the husband’s conduct really took place 
in spite of the wife’s unavailing remonstrance, if not resistance. 
Case remitted. 
Solicitor: W. Drake. 


[Reported by J. L. Denison, Ese., Barrister-at-Law. | 





FORD v. METROPOLITAN POLICE DISTRICT RECEIVER 


| Kine’s Bencu Division (Bailhache, J.), March 7, 1921] 


[Reported [1921] 2 K.B. 344; 90 L.J.K.B. 929; 125 L.T. 18; 
37 T.L.R. 467; 19 L.G.R. 686] 


Riot—Damage to property—Empty house—Crowd armed with iron bars and 
pick axes—No person threatened with violence. 

An assembly, which is apparently good natured and is not using any force 
because they were not interfered with, may constitute a riot. 

During the Peace celebrations in 1919 a crowd of over one hundred persons 
assembled in the streets near the plaintiff's property, some armed with iron 
bars and others with pick axes. They entered one of the plaintiff's houses 
which was empty, and took all the inflammable material from it, with which 
they made a bonfire. The crowd were good humoured and offered no threat 
of violence to any person, but the occupant of a neighbouring house, who was 
held to be a person of reasonable firmness and courage, was of the opinion that, 
if he interfered with them, he would have been killed. 

Held: there had been an execution of a common purpose by not less than 
three persons with intent on the part of those persons to help one another, 
by force if necessary, against anyone who might oppose them in the execution 
of the common purpose; there had also been a use of force or violence, not 
merely in or about the common purpose, but displayed in such a manner as to 
alarm at least one person of reasonable firmness and courage; and, therefore, 
what had occurred amounted to a riot and the plaintiff was entitled to com- 
pensation. 

Principle in Field v. Metropolitan Police Receiver (1), [1907] 2 K.B. at 
p- 860, applied. 


Notes. Applied: Munday v. Metropolitan Police District Receiver, [1949] 1 
All E.R. 387. 

As to what constitutes a riot at common law, see 10 Hatspury’s Laws (3rd Edn.) 
587 et seq.; and for cases see 15 Diaest (Repl.) 791 et seq. For the Riot (Damages) 
Act, 1886, see 18 Hatssury’s Statutes (2nd Edn.) 96. 


Case referred to : 
(1) Field v. Metropolitan Police Receiver, [1907] 2 K.B. 853; 76 L.J.K.B. 1015; 
97 L.T. 639; 71 J.P. 494; 28 T.L.R. 786; 51 Sol. Jo. 720; 5 L.G.R. 1121, 
D.C.; 15 Digest (Repl.) 791, 7428. 

Action tried by Bartuacue, J.. without a jury. 

The plaintiff, Mr. S. Ford, was the owner of a house known as No. 2, Ford’s 
Park Road, and of other premises at Canning Town, all of which premises were 
situated in the Metropolitan Police District. In July, 1919, he made a claim for 
compensation under the Riot (Damages) Act, 1886, in respect of damage done 
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to the above-mentioned property during the celebrations at the end of June, 1919, 
in connection with the declaration of peace, but his claim was resisted by the 
defendant on the ground (inter alia) that there did not appear to have been any 
riot on the occasion in question. The plaintiff then commenced this action for 
damages under the Riot (Damages) Act, 1886, alleging that the said premises were 
injured, damaged, and partly destroyed by persons riotously and tumultuously 
assembled together on or about June 28 and 29, 1919. The defendant in his 
defence denied that the premises were injured, damaged, and partly destroyed by 
persons riotously and tumultuously assembled together within the meaning of 
the said Act. 

On the occasion in question crowds collected and kindled bonfires in some of the 
streets in the neighbourhood of the plaintiff's property, and the facts (which are 
taken from the judgment) in the case of No. 2, Ford’s Park Road are as follows: 
A number of persons—a crowd estimated at from 100 to 150 or rather more persons 
—assembled in the neighbourhood, some of them armed with iron bars and some 
with pick-axes, and went to this house, which had been empty for some years and 
had had its internal fittings to some extent taken away. They took from the house 
all the inflammable material upon which they could lay their hands, such as doors 
and floor boards, and made a bonfire which was composed partly of these materials. 
It appeared from the evidence that the crowd was good humoured throughout the 
proceedings and showed no inclination to offer violence to anyone, although the 
occupant of a neighbouring house decided that it would be dangerous to interfere 
with them. Evidence was also given with regard to the allegations affecting the 
remaining property of the plaintiff. The material sections of the Act are as 
follows : 


‘Section 2 (1). Where a house, shop, or building in any police district has 
been injured or destroyed, or the property therein has been injured, stolen, or 
destroyed, by any persons riotously and tumultuously assembled together, 
such compensation as hereinafter mentioned shall be paid out of the police 
rate of such district to any person who has sustained loss by such injury, 
stealing, or destruction. 

Section 3 (1). Claims for compensation under this Act shall be made to the 
police authority of the district in which the injury, stealing, or destruction took 
place, and such police authority shall inquire into the truth thereof, and shall, 
if satisfied, fix such compensation as appears to them just. 

(2) A Secretary of State may from time to time make regulations respecting 
the time, manner, and conditions, within, in, and under which claims for 
compensation under this Act are to be made. 

Section 4 (1). Where a claim to compensation has been made in accord- 
ance with the regulations, and the claimant is aggrieved by the refusal or 
failure of the police authority to fix compensation upon such claim . . . he 
may bring an action against the police authority to recover compensation in 
respect of all or any of the matters mentioned in such claim. . . .”’ 


By the regulations, dated June 30, 1894, and made by the Secretary of State 
under the above-mentioned Act, and which are material in connection with the 
preliminary point hereinafter referred to, it is provided as follows: 


Regulation 8. In all cases the claim shall state generally the evidence 
which the claimant is prepared to offer in support of it . .. and the place 
where such documents as he proposes to put in evidence may be inspected. 

Regulation 9. The claimant, if so required by the police authority, shall 
verify the claim by himself making such a statutory declaration, ‘and by 
procuring and furnishing to the police authority such statutory déclarations of 
other persons as the police authority may require.”’ : 


ae preliminary point above mentioned, which is sufficiently referred to in the 
early part of the judgment, was taken on behalf of the defendant. 
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Van den Berg for the plaintiff. 
Barrington Ward, K.C., and du Parcq for the defendant. 


BAILHACHE, J.—This is an action brought by the plaintiff, Mr. S. Ford, in 
respect of damage done to some property of his in Ford's Park Road and elsewhere, 
in Canning Town or that neighbourhood. It is alleged that this damage was done, 
in consequence of riots which took place there, by rioters on peace night, June 28, 
1919. The action is brought under the provisions of the Riot (Damages) Act, 1886, 
which Act provides compensation for losses by riots. That Act provides that 
compensation is to be paid out of the police rate in respect of damage done in 
consequence of riot. The Act provides that, in the first place, the matter shall be 
investigated by the receiver of police, who is to have particulars sent to him of the 
losses claimed within fourteen days of the happening of the injury, and is to be 
furnished with certain declarations and information if he requires them. There 
was a preliminary point urged against this action, that the receiver of police 
had not received the evidence to which he was entitled, and as it is a necessary 
preliminary to the right to bring an action that the receiver of police should first 
of all investigate the claim and either refuse it or allow it, it is urged that the 
necessary preliminaries had not been observed and that the action did not lie, that 
_ it was premature, and that it did not lie yet. I have come to the conclusion 
that that preliminary objection fails. It depends upon the words of the statute 
and upon the regulations made thereunder. The declarations which are called 
for in support of any claim that is put forward are, obviously, declarations which 
relate to the nature and the amount of the damage done, and the compensation 
claimed. The receiver of police required to see the proofs of Mr. Ford's witnesses. 
Those proofs he was not in terms entitled to see. He may have been entitled 
to statutory declarations made by some of the witnesses, but those he did not ask 
for, and, in my opinion, the preliminary objection fails. To ask for information 
and evidence to which one is not entitled, and to demand it as a condition of 
making the inquiry, is, in substance, a refusal to make the inquiry. I think the 
intention of the Act is that, so far as the circumstances of the riot are concerned, 
the receiver of police shall make his own investigations into them aided, no doubt, 
by such information as the person claiming damages can give, if that information 
is asked for. But it is obvious that, in most cases at any rate, the receiver of 
police would have under his own hand better information as to the circumstances 
of a riot than a private person can have who is claiming compensation. 

The next point raised was that there was, in fact, no riot. That depends, of 
course, upon the circumstances of the case. [His Lorpsutp stated the facts with 
regard to the premises in Ford’s Park Road and continued :] That was, no doubt, 
a malicious injury to Mr. Ford's property and, so far as that is concerned, it was 
a determination, i.e., there was a common purpose on the part of these people, to 
do an unlawful act. But counsel for the defendant says that is by no means 
sufficient to constitute a riot, and he refers me to what is, I believe, the last 
decided case on this subject, Field v. Metropolitan Police Receiver (1). The cir- 
cumstances of that case were very different from the circumstances of this case, 
but the Divisional Court, in a very careful judgment, after examining all the 
authorities, laid down the following five elements as necessary to constitute a riot, 
and what I have to see is whether these elements are to be found in the facts of 
this case: 

In order to constitute a riot: (i) A number of persons not less than three 
(that element, of course, is complied with here); (ii) a common purpose (that, 
again, is satisfied here); (iii) execution or inception of the common purpose 
(that, again, is satisfied here); (iv) an intent on the part of the number of 
persons to help one another, by force if necessary, against any person who may 
oppose them in the execution of the common purpose. 


I think, again, that that is satisfied here. They went with these weapons, these 
bars, and these pick-axes, and I think there is no doubt that anybody who had 
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opposed them in the execution of their common purpose would have met with 
rough usage. Then comes (v) force or violence, not merely used in or about the 
common purpose, but displayed in such a manner as to alarm at least one person 
of reasonable firmness and courage, and it is around that element, and what is 
necessary to constitute a riot, that the discussion in this case has most largely 
turned. “There is the evidence, so far as Ford’s Park Road is concerned, of a 
man named Whowell, who lives next door to Mr. Ford’s premises; and Whowell 
says that he saw these people coming, and that he was afraid they would break 
into not only Ford's premises, but his own premises also; that he went out and 
begged them not to do so, and that they did not do so; and I do not think they 
were ever minded to do so. The attraction of Mr. Ford’s premises was that the 
house was an unoccupied house and had been partly dismantled. But Mr. Whowell 
says that, although he was not actually afraid of them, inasmuch as he did not 
interfere with them, he did not like to interfere with them and would not interfere 
with them, because he thought that if he had interfered with them he would have 
been killed. That may be an exaggeration, but at any rate he was afraid that 
he would be subjected to very rough usage, and the question to my mind is whether 
that is sufficient to establish this element: ‘‘Force or violence not merely used in 
and about the common purpose, but displayed in such a manner as to alarm at 
least one person of reasonable firmness and courage.’’ I have no reason to doubt 
that Mr. Whowell is ‘‘of reasonable firmness and courage,’’ and he is ‘‘at least 
one person.’’ It seems to me that Mr. Whowell’s evidence is sufficient to satisfy 
this fifth element. I do not think that it can be the case that there can be no 
riot because of the absence of this fifth element if the rioters (the persons who are 
bent on some unlawful act, such as the demolition of property) go about their 
business, and go about their business quietly, so far as other persons are concerned, 
if they are not interfered with. If that were so, any number of persons might at 
any time assemble together with the unlawful intent of demolishing anybody’s 
house and, if that house was unoccupied, so that there was nobody in it to be 
frightened by their violence, and if nobody interfered with them, it would be said 
that, inasmuch as they never threatened anybody else with violence, but only went 
about this particular unlawful purpose, it was not a riot. That seems to me an 
impossible view to take; that view might be true of any riot, where the acts of 
violence were directed against property and not against the person; that might be 
true of any riot that ever took place. Take the historical case of the throwing 
down of the Hyde Park railings. I dare say that if nobody had interfered with 
them at all, the people who went there to destroy and throw down the Hyde Park 
railings would not have interfered with anybody else; they were there for that 
particular purpose, and for that purpose only, and if they had been allowed to 
execute that purpose without interference, there would have been no violence 
threatened to anybody else; and it seems to me that it is impossible to hold that, 
in such a case as that, there was no riot resulting in damage to property for which 
the owner of the property would be entitled to damages. I think it is enough to 
say that these people went there for this common purpose; they went there truly 
in good humour; they went armed with crowbars and pick-axes; they did not 
interfere with anybody else because nobody interfered with them; they were 
allowed to execute their common purpose unimpeded. But the man living next 
door said: ‘‘They did not interfere with me, it is true; when I asked them not to 
demolish my property they desisted, they never intended to demolish my pro- 
perty; but I dared not interfere with them; I dared not interfere to protect 
Mr. Ford’s property. If I had interfered I am satisfied that I should have been 
killed or seriously injured.’’ It seems to me that in this case, so far as No. 2, 
mae sae e is concerned, there were all the elements of a riot, all the five 
Sasa vei justify this action. I am not concerned with the quantum of 
as “ee ; i ; jeotteed that must be referred. I think it is quite likely that 
a rai a y attributable to the riot is considerably exaggerated, because 
he p Ses were obviously in a more or less dismantled and broken down con- 
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dition before the riot took place. [His Lorpsurp here stated that the evidence 
failed to satisfy him that there had been anything in the nature of a riot in 
connection with the other property in respect of which the plaintiff was said to 
have suffered injury. His Lorpsuip then proceeded as follows:] The action, 
therefore, in my opinion, succeeds so far as No. 2, Ford’s Park Road is concerned, 
and fails so far as the rest of the premises are concerned. 


Solicitors: Greenwood & Greenwood; Ellis & Ellis. 


[Reported by J. L. Dentson, Esq., Barrister-at-Law. | 





HORTON v. GWYNNE 


D [Krina’s Bencn Division (Darling, Avory and Horridge, JJ.), April 8, 1921} 


E 


F 


[Reported [1921] 2 K.B. 661; 90 L.J.K.B. 1151; 125 L.T. 309; 
85 J.P. 210; 26 Cox, C.C. 744; 19 L.G.R. 351] 
Criminal Law—Killing pigeon—Killing in mistaken, but honest, belief that bird 

wild—Larceny Act, 1861 (24 & 25 Vict., c. 96) s. 23. 

The respondent shot and killed a house pigeon which had lost its way and 
settled on the ground in a field. He honestly believed that the pigeon was a 
wild pigeon, and that he had the right to shoot it. 

Held: a mistaken belief that the pigeon was a wild one which he might 
lawfully kill was no defence to a charge of killing a house pigeon. 


Notes. Distinguished: Farey v. Welch, [1929] 1 K.B. 388. Followed: Cotterill 
v. Penn, [1935] All E.R.Rep. 204. Referred to: Hamps v. Darby, [1948] 2 
All E.R. 474. 

As to mens rea in statutory offences generally, see 10 Hauspury’s Laws (3rd 
Edn.) 273, and as to mens rea in pigeon shooting, see 1 Hauspury’s Laws (8rd 
Edn.) 660; and for cases sce 14 Digest (Repl.) 388. For the Larceny Act, 1861, see 
5 Haussury’s Sratures (2nd Edn.) 727. 

Case referred to: 
(1) Taylor v. Newman (1863), 4 B. & 8S. 89; 2 New Rep. 275; 382 L.J.M.C. 186; 
8 L.T. 424; 27 J.P. 502; 11 W.R. 752; 9 Cox, C.C. 314; 122 E.R. 393; 
2 Digest (Repl.) 302, 95. 

Case Stated by Hereford justices. 

An information was preferred by the appellant John Edmund Horton against 
the respondent William R. Gwynne for that he, on June 8, 1920, at Grafton, in 
the county of Hereford, did unlawfully and wilfully kill a pigeon, the property of 
William Pegg, of Blaby, of the value of £5, under such circumstances as did 
not amount to larceny at common law. 

The justices heard the information on July 3, 1920, and dismissed the same. ‘The 
following facts were given in evidence or were admitted before the justices. 
The pigeon which was killed belonged to William Pegg, of Blaby, near Leicester, 
and was of the value of £5. It was a homing pigeon and started with nine other 
pigeons to fly from Bournemouth to Leicester, and was the only one of the said 
pigeons that did not return to Leicester. It was shot by the respondent whilst it 
was sitting on the ground in a field about two miles from the city of Hereford, and 
at a distance of 40 yards from the respondent. The body of the pigeon was not 
produced to the justices, but only the legs with rings thereon. The constable, 
however, who saw the pigeon shot, stated that the bird was ‘a very dark bird, 
almost black,’’ and the said William Pegg stated that it was a ‘dark chequer bird.’ 


498 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


The deputy chief constable, who saw the pigeon when brought in by the constable, 
deposed that it was a dark bird. The respondent, who was not represented by a 
solicitor, did not give evidence on oath but stated in answer to the charge that 
he thought that the pigeon was a wild pigeon when he shot it. The justices, being 
satisfied that the respondent believed that the said pigeon, whilst feeding on the 
ground as aforesaid, was a wild pigeon, and that he had a right to shoot it, were 
of opinion that he did not unlawfully and wilfully shoot the same within the 
meaning of s. 23 of the Larceny Act, 1861, and they therefore dismissed the 
information. 
Section 23 of the Larceny Act, 1861, provides: 

‘Whosoever shall unlawfully and wilfully kill, wound, or take any house 
dove or pigeon under such circumstances as shall not amount to larceny at 
common law, shall, on conviction before a justice of the peace, forfeit and 
pay, over and above the value of the bird, any sum not exceeding two pounds.” 


H. H. Joy for the appellant. 


The respondent was not represented. 


DARLING, J.—The respondent in this case was charged with having unlawfully 
and wilfully killed a pigeon in such circumstances as did not amount to larceny 
at common law: The respondent shot it while it was on the ground at a distance 
of 40 yards from him. His explanation to the justices, which they accepted, was 
that he thought that it was a wild pigeon, but he did not deny that he intended to 
kill this particular pigeon. In those circumstances I think that the respondent's 
act was both wilful and unlawful. In my opinion, the offence was proved when 
it was shown that he killed this pigeon intentionally, although he mistook it for a 
wild pigeon. House pigeons have long been protected by law as a valuable species 
of property, and in my opinion s. 23 of the Larceny Act, 1861, was intended to 
protect house pigeons from being killed, whether the person killing them knows, or 
does not know, that they are house pigeons. A person who shoots at a particular 
pigeon must take the chance of its being a house pigeon. The appeal must be 
allowed and the Case remitted to the justices. 


AYORY, J.—I agree. Taylor v. Newman (1) supports the view that the respon- 
dent’s belief that the pigeon was a wild pigeon affords no defence. In that case a 
farmer, who was prosecuted under the same section, set up the defence that he 
shot the particular pigeon while it was feeding on his crops. The justices con- 
victed, but the court came to the conclusion that this was a good defence. If, 
however, the farmer had not been acting in defence of his property the court would 
obviously have upheld the conviction. 


HORRIDGE, J.—I agree. 
Appeal allowed and Case remitted. 
Solicitors : Murr é Vyvyan Hicks, for Sharpe, Darby & Millichip, West Bromwich. 
[Reported by J. F. Watxer, Esq., Barrister-at-Law.] 
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R. v. CAMPBELL. Ex parte MOUSSA 


|Kine’s Bencn Driviston (Darling, Avory and Sankey, JJ.), April 11, 1921] 


[Reported [1921] 2 K.B. 473; 90 L.J.K.B. 818; 125 L.T. 810; 
85 J.P. 189; 37 T.L.R. 611; 19 L.G.R. 461; 26 Cox, C.C. 747 | 
B Quarter Sessions—Appeal to—‘‘Penalty adjudged’'—Alien—Recommendation for 
deportation—Metropolitan Police Courts Act, 1839 (2 ¢ 8 Vict. 11), a0; 
The applicant was charged under art. 6 (1) (c) of the Aliens Order, 1920, for 
that, being an alien, he had failed to notify to the registration officer an 
intended change of residence. At the hearing he admitted that he was an 
Egyptian, and that he had not notified his intended change of residence. The 
magistrate entered a plea of Guilty, sentenced the applicant to a month's 
imprisonment, and recommended him for deportation. The applicant gave 
notice of appeal to quarter sessions against the conviction, but the magistrate 
declined to take the recognisances of the applicant and of his sureties on the 
ground that there was no right of appeal under s. 50 of the Metropolitan 
Police Courts Act, 1839, because the penalty was not more than a month’s 
imprisonment, and that there was no right of appeal under s. 19 of the 
Summary Jurisdiction Act, 1879, or s. 87 (1) of the Criminal Justice Admini- 
stration Act, 1914, because the applicant had admitted the truth of the infor- 
mation. The magistrate refused to hold that an Egyptian was not an alien. 
A rule nisi having been obtained for a mandamus to the magistrate to take 
the recognisances, the Foreign Office gave a certificate that the existence of 
the British Protectorate over Egypt did not make Egyptians British subjects. 
Held: the recommendation for deportation was not part of the ‘‘penalty 
adjudged”’ within s. 50 of the Metropolitan Police Courts Act, 1889, and, 
therefore, the applicant had no right of appeal under that section, but (Avory, 
J., dissenting) the applicant had not pleaded Guilty or admitted the truth of 
the information, and, therefore, he had a right of appeal under s. 19 of the 
Summary Jurisdiction Act, 1879, or s. 37 (1) of the Criminal Justice Admini- 
stration Act, 1914, and the rule must be made absolute. 


Notes. The Summary Jurisdiction Act, 1879, s. 19, has been repealed by the 
Magistrates’ Courts Act, 1952, s. 132 (1) and Sched. VI, and the Criminal Justice 
Administration Act, 1914, s. 37 (1), has been repealed by the Criminal Justice Act, 
1948, s. 83 (3) and Sched. X, Part I. Neither section has been replaced. By 
s. 83 (1) of the Magistrates’ Courts Act, 1952, a person convicted by a magistrates’ 
court may appeal to quarter sessions (a) if he pleaded Guilty against his sentence, 
or (b) if he did not, against conviction or sentence. 

Considered: R. v. Durham Quarter Sessions, Ex parte Virgo, [1952] 1 All E.R. 
466. 

As to appeals to quarter sessions from a magistrates’ court, see 25 Haussury’s 
Laws (8rd Edn.) 290 et seq.; and for cases see 33 Dicrst 390 et seq. For the 
Metropolitan Police Courts Act, 1839, s. 50, see 14 Hausspury’s Sratutes (2nd 
Edn.) 752. 

Rule Nisi to Graham Campbell, Esq., one of the metropolitan police magistrates, 
for a mandamus directing him to take the recognisances of the applicant, Ahmed 
Hamid Moussa, and of his sureties on his appeal against his conviction under 
art. 6 (1) (c) of the Aliens Order, 1920, for failing, on Mar. 12, 1921, when he was 
about to change his residence, to notify to the registration officer of the district in 
which he resided particulars as to the date of the intended change and as to his 
intended place of residence. 
oa re was charged on Mar. 14, 1921, and, at the hearing, he elected to 
be tried by the magistrate instead of a jury. The clerk to the magistrates there- 
upon, as foreigners frequently did not understand the question Do you plead 
guilty?’’ asked the applicant whether he was an Egyptian, and the applicant 
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replied that he was. The applicant was thereupon asked whether he had told the 
registration officer that he intended to change his residence and when and where 
he was going. The applicant said that he had not done so. The magistrate then 
entered a plea of guilty and sentenced the applicant to a month’s imprisonment 
without hard labour and recommended him for deportation. The applicant had 
been previously convicted of a similar offence. Notice of appeal to quarter sessions 
was given, but the magistrate refused to take the recognisances of the applicant 
and of his sureties on the ground that the applicant had no right of appeal under 
s. 50 of the Metropolitan Police Courts Act, 1839, because the penalty adjudged 
was not more than a month’s imprisonment, and that he had no right of appeal 
under s. 19 of the Summary Jurisdiction Act, 1879, or under s. 37 (1) of the 
Criminal Justice Administration Act, 1914, because he had admitted the truth of 
the information. The magistrate declined to hold that an Egyptian was not an 
alien. On cause being shown against the rule, the following certificate was read: 


‘By the authority of the Secretary of State for Foreign Affairs, I certify that 
in virtue of the protectorate declared over Egypt by His Majesty’s Government 
on Dec. 18, 1914, His Majesty’s Diplomatic and Consular officers afford pro- 
tection to Egyptians, but the existence of the protectorate does not make 
Egyptians British subjects.—(Signed) Eyre A. Crows, Permanent Under- 
Secretary of State for Foreign Affairs.’’ 


By the Metropolitan Police Courts Act, 1839, s. 50: 


‘“*, . . In every case of summary order or conviction before any of the said 
magistrates, in which the sum or penalty adjudged to be paid shall be more 
than three pounds, or in which the penalty adjudged shall be imprisonment for 
any time more than one calendar month, any person who shall think himself 
aggrieved by the order or conviction may appeal to the justices of the peace 
at the next general or quarter sessions of the peace, . . . and it shall be lawful 
for the magistrate by whom such order or conviction shall have been made to 
bind over the witnesses who shall have been examined, in sufficient recognis- 
ances, to attend and be examined at the hearing of such appeal. . . .”’ 


By the Summary Jurisdiction Act, 1879, s. 19: 


‘Where, in pursuance of any Act, whether past or future, any person is 
adjudged by a conviction or order of a court of summary jurisdiction to be 
imprisoned without the option of a fine, either as a punishment for an offence, 
or, save as hereinafter mentioned, for failing to do or to abstain from doing 
any act or thing required to be done or left undone, and such person is not 
otherwise authorised to appeal to.a court of general or quarter sessions, and 
did not plead guilty, or admit the truth of the information or complaint, he 
may, notwithstanding anything in the said Act, appeal to a court of general 
or quarter sessions against such conviction or order . . .”’ 


By the Criminal Justice Administration Act, 1914, s. 87 (1): 


‘‘Any person aggrieved by any conviction of a court of summary jurisdiction 
in respect of any offence, who did not plead guilty or admit the truth of the 
information, may appeal from the conviction in manner provided by the 
Summary Jurisdiction Acts to a court of quarter sessions.”’ 

The Attorney-General (Sir Gordon Hewart, K.C.) and G. A. H. Branson showed 


cause. 
Holman Gregory, K.C., and J. D. Casswell in support of the rule. 


AVORY, J.—In my opinion this rule ought to be discharged. The question is 
whether the magistrate should be ordered to take the recognisances of the applicant 
with a view to an appeal to quarter sessions. The magistrate cannot be ordered 
by this court to take the recognisances unless the applicant has established his 
right to appeal to quarter sessions. In order to show that, he must bring himself 
either within s, 19 of the Summary Jurisdiction Act, 1879, or s. 87 of the Criminal 


’ 


A 


C 
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Justice Administration Act, 1914, or s. 50 of the Metropolitan Police Courts Act, 
1839. To bring himself within either s. 19 of the Summary Jurisdiction Act, 1879, 
or 8. 87 of the Criminal Justice Administration Act, 1914, he must satisfy this 
court for this purpose that he did not either plead guilty or admit the truth of the 
information or complaint. To bring himself within s. 50 of the Metropolitan 
Police Courts Act, 1839, he must satisfy this court that the sum or penalty 
adjudged to be paid was more than £3, or that the penalty adjudged was imprison- 
ment for any time more than one calendar month. Counsel contended that the 
applicant has brought himself within the Acts of 1879 and 1914 on the ground that 
he did not admit the truth of the information or complaint within the meaning 
of those Acts, and, further, that he has also brought himself within s. 50 of the Act 
of 1839 on the ground that the penalty adjudged in this case was, in fact, some- 
thing more than imprisonment for one calendar month. 

On the first point, a difference of opinion arises between the members of this 
court. In my opinion, the applicant did admit the truth of the information or 
complaint in this case. It must be taken for the purpose of this application that 
he is admittedly an Egyptian subject. In my view, it follows that, if he is an 
Egyptian subject, he is an alien. He was charged that he, being an alien, failed 


to notify to the registration officer particulars as to his intended change of address. 


He is a man who had already been convicted, before Mar. 14, 1921, when this case 
was heard, of an offence under the Aliens Order, 1920. We are informed that he 
is an educated man who understands English perfectly, and he, therefore, knew 
quite well the nature of the offence that was charged against him on this occasion. 
The magistrate, seeing a foreigner before him, took the course which, he says, is 
generally taken in such cases. Instead of saying to him as in the ordinary case, 
“Do you plead Guilty or Not Guilty?’’ he said to him, ‘‘Are you an Egyptian?”’ 
And the applicant replied, ‘‘Yes.’’ The magistrate then said, ‘‘Do you admit that 
you have failed to notify to the registration officer particulars as to your change of 
address?’’ And the applicant replied, ‘‘Yes.’’ It appears to me that there was 
nothing more which could be admitted by the applicant in order to constitute an 
admission of this offence. When he admitted that he was an Egyptian subject, 
he admitted that he was an alien; and, having admitted that he was an alien, he 
further admitted that he had failed to notify the registration officer; and, therefore, 
he admitted the truth of the charge or information. I cannot myself see what 
more he could be called on to admit in order to admit that he had committed the 
offence. It is suggested that he ought to have been asked whether he admitted 
that he was an alien. If he had been asked that question and had said ‘‘Yes,”’ I 
could quite understand the argument being put forward on his behalf that that 
was not an admission of the truth of the information, because he might have been 
mistaken in his view of the law as to what constitutes an alien. As soon as he 
admitted that he was an Egyptian subject, it was for the magistrate to determine 
as a matter of law and common sense whether he was an alien, and the magistrate 
could not determine otherwise than as he did, namely, that an Egyptian subject 
is an alien. Therefore, in my view, the applicant had no right of appeal, either 
under s. 19 of the Summary Jurisdiction Act, 1879, or under s. 37 of the Criminal 
Justice Administration Act, 1914. 

With regard to s. 50 of the Metropolitan Police Courts Act, 1839, I am also of 
opinion that the applicant had no right of appeal under that section. This is not 
a case where a sum of money was adjudged to be paid by way of a fine, and the 
only question is whether it is a case where the penalty adjudged was for any time 
more than one calendar month. It is quite clear that the penalty adjudged was 
for one calendar month. It is quite true that, in addition to the adjudication of 
that penalty, the magistrate made a recommendation to the Home Secretary that 
the applicant should be deported, and it has been pointed out by counsel for the 
appellant that, by art. 12 (7) of the Aliens Order, 1920, in any case where a court 
has made a recommendation for deportation, and where there is an appeal to a 
higher court, that court may certify to the Secretary of State that it does not 
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concur in the recommendation, and thereupon the recommendation shall be of no 
effect. That appears to me to have no bearing on the question whether in fact 
in this case the penalty adjudged was imprisonment for more than one calendar 
month. The recommendation by the magistrate to the Secretary of State that the 
applicant should be deported is not, in my opinion, any part of the penalty 
adjudged. So far as this section is concerned, I would suggest a further illustra- 
tion of my view by a case which is of almost daily occurrence, where a man is 
charged with an assault and is either sent to prison for one month or ordered to 
pay a fine of 40s., and in addition is ordered to find sureties to keep the peace. I 
cannot myself entertain any doubt whatever that, in such a case as that, no right 
of appeal is conferred because, in addition to the imprisonment or fine, the man is 
ordered to find sureties to keep the peace. That is not a case where the penalty 
adjudged is imprisonment for more than one calendar month within this section, 
and no one has ever suggested, during all the years during which this section has 
been in operation, that such an adjudication by the magistrate would give a right of 
appeal. Therefore, I have come to the conclusion that the magistrate was right, 
and I do not agree with the suggestion of counsel for the applicant that a person 
who wishes to argue the question whether he has a right of appeal can call on the 
magistrate to take the recognisances so as to give him the opportunity of arguing 
that question in the court of quarter sessions. In my opinion, when it is as plain 
as I think it is here, that there is no right of appeal, the magistrate is quite 
justified in refusing to take the recognisances, as the magistrate refused in this 
ease, and, therefore, I think that the rule should be discharged. 





SANKEY, J.—The only question that falls for our determination in this case 
is whether the applicant has a right to appeal. Counsel has argued on his behalf 
that he has a right to appeal either under s. 50 of the Metropolitan Police Courts 
Act, 1839, or under s. 19 of the Summary Jurisdiction Act, 1879, or s. 37 of the 
Criminal Justice Administration Act, 1914. It appears that the applicant was 
sentenced by the magistrate at Bow Street to a period of imprisonment for one 
month without hard labour, and that the magistrate further certified to the 
Secretary of State that he had so convicted him and recommended the making of 
a deportation order in addition to the sentence of imprisonment. 

The charge against the applicant was a charge under the Aliens Order, 1920, of 
failing to notify to the proper authority an intended change of residence. I shall 
first deal with counsel’s point that the applicant has a right of appeal under s. 50 
of the Metropolitan Police Courts Act, 1839. [His Lorpsurp read the section.] 
Counsel has argued that his client comes within the words of that section. It is 
said (i) that the penalty was more than imprisonment for one calendar month, and 
(ii) that, in fact, the applicant has served more than one calendar month. As to 
these two points, I do not think that it is possible to say that, in the circumstances, 
the recommendation comes within the meaning of the word ‘‘penalty,’’ as used in 
s. 50. I doubt whether it is a penalty at all, because it is no part of the order of 
the magistrate that the applicant should be deported. The most that the magis- 
trate can do is to recommend that that course should be taken by the Home 
Secretary, and it is entirely for the Home Secretary to say whether he will act on 
that recommendation or not. I also do not think that it is possible to say that 
the applicant was adjudged imprisonment for more than one calendar month. It 
is true that he was in fact imprisoned for a longer time than the one calendar 
month ordered by the magistrate, but the reason is not because he was adjudged 
Imprisonment for any time more than one calendar month, but because, by 
art. 12 (4) of the Aliens Order, 1920, it is provided : 

; “An alien with respect to whom a deportation order is made, or a certificate 

1s given by a court with a view to the making of a deportation order, may be 

detained in such manner as may be directed by the Secretary of State, and 
may be placed on a ship about to leave the United Kingdom, and shall be 
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deemed to be in legal custody whilst so detained, and until the ship finally 
leaves the United Kingdom.”’ 


Therefore, there are two different periods: (i) the period during which he is 
serving the penalty of a month’s imprisonment; and (ii) the period during which 
he is detained in legal custody till the vessel leaves the United Kingdom. There- 
fore, I think that counsel’s point on s. 50 fails. 

With regard to his point under s. 19 of the Summary Jurisdiction Act, 1879, 
and s. 37 of the Criminal Justice Administration Act, 1914, both those sections 
contain the same words. [His Lorpsurp read the latter section.] The narrow 
point on which I desire to decide this case is the question whether the applicant 
pleaded guilty or admitted the truth of the information. That is merely a question 
of fact, and it is on that question of fact that I have the misfortune to differ from 
Avory, J. The facts are contained in the affidavit of the magistrate which states 
as follows: {His Lorpsuip stated the facts, and continued :] First, I do not read 
that as indicating that the applicant pleaded guilty. The magistrate states 
specifically: ‘‘I entered a plea of Guilty.’’ Nor do I read it as showing that the 
applicant admitted the truth of the information. It is true that he had been 
previously convicted of a like offence, but it may well be that he wished to contend 
that, though he was an Egyptian, he really was not an alien. It seems to me that 
he had no opportunity of doing that. Though a plea of Guilty was entered, he did 
not plead guilty, and on that ground I think he had a right to appeal under the 
Act of 1879 or the Act of 1914, and this rule should be made absolute. 


DARLING, J.—In this case I absolutely agree with my brothers Avory and 
SANKEY with regard to the question whether the recommendation to the Home 
Secretary that he should make an order for the deportation of the applicant was a 
part of the penalty adjudged. I think, for the reasons given by both my learned 
brethren, that it was not; and this makes it unnecessary for me to add anything 
on that question. I entirely adopt as my own opinion what they have said on 
that subject. 

There still remains the question whether this rule should be made absolute or 
should be discharged. In regard to that, I take the same view as my brother 
Sankey has expressed. It seems to me perfectly plain that the applicant, when he 
was charged. desired to argue that he was not an alien, and to rely on the fact that 
he was an Egyptian in support of his contention that he was not an alien. That 
may be a good or a bad contention, and I have a definite opinion on the matter, but 
it is not necessary to express it, and I do not do so. It is, however, perfectly plain 
that that is what he wanted to argue. It was part of the charge, not that he was 
an ligyptian, but that he was an alien. He did not plead guilty, but, in reply to 
that part of the charge which alleged that he was an alien, he said that he was an 
Egyptian. He wished, however, to argue that an Egyptian was not an alien. I 
have, therefore, come to the conclusion that he did not admit the truth of the 
information or complaint. The argument against the rule resolves itself into a 
syllogism: All Egyptians are aliens; the applicant admits that he is an Egyptian, 
therefore he admits that he is an alien. I think that the conclusion is false. The 
applicant never admitted that all Egyptians are aliens, and, therefore, he did not 
admit that he was an alien, and, consequently, he did not admit the truth of the 
information. The magistrate has taken a partial admission as an admission of the 
truth of the whole of the charge. I think that there he went wrong, and the rule 
should be made absolute. 

Rule absolute. 

Solicitors: Treasury Solicitor; J. H. MacDonnell. 

[Reported by J. F. Watxer, Esq., Barrister-at-Law.] 
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R. v. WANDSWORTH LICENSING JUSTICES. Ex parte 
WHITBREAD & CO., LTD. 


[Kine’s Benen Drviston (A. T. Lawrence, C.J., Darling and Avory, JJ.), 
April 19, 20, 1921] 
[Reported [1921] 3 K.B. 487; 90 L.J.K.B. 1114; 125 L.T. 540; 
85 J.P. 171; 87 T.L.R. 619] 


Licensing—Licensed premises—Alterations—Consent of justices—Condition im- 
posed by justices—Surrender of another licence—Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 71 (1). 

The applicants, owners of an on-licence beerhouse, applied to the licensing 
justices under the Licensing (Consolidation) Act, 1910, s. 71 (1), for their 
consent to rebuild the premises. The justices refused to grant the application 
except on the surrender of another on-licence in the same licensing division, 
however small. The applicants, who had fifteen or sixteen houses with on- 
licences in the division, refused to comply with this condition and obtained a 
rule nisi for mandamus calling on the justices to hear and determine their 
application. The chairman of the justices, in an affidavit showing cause, 
stated that they had taken into consideration the fact that the reconstruction 
of the premises would give greater facilities for the sale of intoxicating liquors 
which would be equivalent to the grant of a new licence while no monopoly 
value would be payable in respect thereof. 

Held: (i) the justices were not entitled to take into consideration the 
question of the monopoly value; (ii) (per A. T. Lawrence, C.J., and Daruine, 
J.) the justices were not entitled to impose the condition that the applicants 
should surrender another licence of theirs in the division; and, therefore, the 
rule must be made absolute. 

Quere (per A. T. Lawrence, C.J., and Daruine, J.), whether, if there 
had been a small or inconvenient licensed house of the applicants in the 
immediate neighbourhood of the premises in question, the justices might not 
have asked for the surrender of that licence. 


Notes. The Licensing (Consolidation) Act, 1910, has been repealed by the 
Licensing Act, 1953, s. 168 (1) and Sched. X. Section 71 of the Act of 1910 has 
been replaced by s. 184 of the Act of 1953. 

Followed: R. v. Sheffield Justices, Ex parte Rawson, [1927] All E.R.Rep. 477. 
Referred to: R. v. Pontypridd Licensing Justices, Ex parte Ely Brewery Co., 
[1948] 2 All E.R. 581. 

As to alterations of licensed premises, see 22 Hanspury’s Laws (8rd Edn.) 
547-549; and for cases see 30 Dicesr (Repl.) 47, 48. For the Licensing Act, 1953, 
s. 134, see 833 Haussury’s Statutes (2nd Edn.) 264. 


Case referred to: 


(1) R. v. Shann, [1910] 2 K.B. 418; 79 L.J.K.B. 736; 102 L.T. 700; 74 J.P. 278; 
26 T.L.R. 485; 54 Sol. Jo. 474, C.A.; 30 Digest (Repl.) 56, 423. 
Also referred to in argument: 

R. v. Bowman, [1898] 1 Q.B. 663; 14 T.L.R. 303; 67 L.J.Q.B. 463; 78 L.T. 230; 
62 J.P. 874, D.C.; 30 Digest (Repl.) 36, 275. 

Leeds Corpn. v. Ryder, [1907] A.C. 420; 76 L.J.K.B. 1082; 97 L.T. 261; 71 
J.P. 484; 23 T.L.R. 721; 51 Sol. Jo. 716, H.L.; 30 Digest (Repl.) 45, 345. 

R. v. Drinkwater, Wincott’s Case, [1905] 2 K.B. 469; 74 L.J.K.B. 722; 93 L.T. 
165; 69 J.P. 300; 54 W.R. 95; 21 T.L.R. 514, D.C.; 30 Digest (Repl.) 36, 2? 


Rule Nisi to the licensing justices for the Wandsworth Division of the County 


of London to show cause why a writ of mandamus should not issue commanding 


them to hold a transfer sessions meeting and to h i a 
by Whitbread & Co., L vs © hear and determine an application 


td., the applicants for the rule, under s. 71 of the Licensing 
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A (Consolidation) Act, 1910, for the consent of the said justices to certain alterations 
in the Rose and Crown beerhouse situate at 158, Tooting Bec Road. 

The applicants were the owners of an ante-1869 beerhouse, known as the Rose 
and Crown, situate at 158, Tooting Bee Road, in the Wandsworth Division of the 
County of London. The licence had been held by members of the same family for 
eighty years and a large and increasing business was carried on. The internal 

B arrangements were old-fashioned, with the result that the premises were crowded 
during the hours when they were open for the sale of beer. The district was 
crowded with small dwelling-houses, and there was no other on-licence within a 
quarter of a mile of the premises. In accordance with their powers under the 
Metropolis Management Acts, 1855 to 1893, the London County Council, in con- 
junction with the Wandsworth Borough Council, had acquired land in the Tooting 

C Bee Road for the purpose of setting back the frontages of the houses and widening 
the road. The only building left to be set back to complete the widening of the 
particular part of the road was the Rose and Crown beerhouse. On Sept. 14, 1920, 
the applicants entered into an agreement with the London County Council to sell 
part of the site of the beerhouse for £3,000, and the applicants also agreed to 
demolish all those parts of the building which were on the land go sold and to 

D give the county council vacant possession thereof within two months from the 

completion of the purchase. It therefore became necessary to rebuild the premises. 
The agreement was conditional on the approval of the plans by the justices for the 
Wandsworth Licensing Division, and, if such approval was not obtained, the 
agreement was to be void. On Dec. 3, 1920, an application was made on behalf 
of Mrs. E. 8. Booker, the tenant and licensee, and of the applicants, to the 

E Wandsworth Licensing Justices under s. 71 of the Licensing (Consolidation) Act, 
1910, for leave to rebuild the beerhouse in accordance with the plans. On Jan. 17, 
1921, the chairman and several other justices who had heard the application having 
viewed the premises, the chairman stated to the applicants’ solicitor that they had 
taken all the cireumstances into consideration and the benefit from the improved 
accommodation in the new house, but that the application would not be granted 

F except with the surrender of an on-licence in the Wandsworth Division, however 
small. The applicants had fifteen or sixteen houses with on-licences in the 
division. At the general annual licensing meeting on Feb. 4, 1921, counsel for 
the applicants stated that they were not prepared to offer the surrender of an on- 
licence in the division, and the application was refused. The applicants obtained 
a rule nisi on the ground that the justices were not entitled, and had no power, 

G to take into consideration what, if any, licence the owners might be prepared to 
surrender. The chairman of the justices stated in his affidavit that they took 
into consideration the fact that, if the premises were reconstructed in accordance 
with the plan submitted, the licensed area of the premises would be considerably 
increased and greater facilities for the sale of intoxicating liquors would be provided, 
which would be equivalent to the grant of a new licence, whilst no monopoly 

H value would be payable in respect thereof. The justices also took into considera- 
tion the fact that in the vicinity there was a considerable area which might ulti- 
mately be built on, and, if at any future time it became necessary to grant an 
additional licence in the neighbourhood, the monopoly value then obtainable would 
be reduced if the Rose and Crown was reconstructed in accordance with the plans 
submitted. 

I By the Licensing (Consolidation) Act, 1910, s. 71: 


(1). An alteration in any licensed premises in respect of which a justices’ 
on-licence is in force, which gives increased facilities for drinking, or conceals 
from observation any part of the premises used for drinking, or which affects 
the communication between the part of the premises where intoxicating liquor 
is sold and any other part of the premises, or any street or other public way, 
shall not be made without the consent of the licensing justices given either 
at the general annual licensing meeting or at transfer sessions. (2) The 
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licensing justices may, before giving their consent, require plans of the pro- 
posed alterations to be deposited with their clerk at such time as they may 


” 


determine... 
Sir Ernest Wild, K.C. (J. B. Melville with him), showed cause. 
Whiteley, K.C. (R. E. Otter with him), in support of the rule. 


A. T. LAWRENCE, C.J.—This rule for mandamus was obtained with regard 
to an order of the licensing justices for the Wandsworth Division refusing to give 
their consent to an alteration of an old beerhouse called the Rose and Crown. 
The proposal arose in consequence of an improvement in the district being carried 
out by the county council. The road was to be widened, and, I understand, had 
been widened up to the part where the Rose and Crown projected into the ground 
which was to become the new roadway. A scheme was prepared by the county 
council and the applicants to reconstruct the Rose and Crown and to throw the 
ground on which it now stands into the new roadway. The applicants agreed with 
the county council for a reconstruction, a plan was submitted, and the county 
council agreed to contribute some portion of the expenses. It then became neces- 
sary, in order to carry out this scheme, to apply to the licensing justices, under 
s. 71 of the Licensing (Consolidation) Act, 1910, for their consent. The licensing 
justices, when the matter came before them, said that they would not consent 
unless the applicants made a proposal to surrender some other house in the 
division, but that, if the proposal were made to surrender another house in the 
division, however small, they would be prepared to consider the application. 
I think they said that after they had had a view. The chairman has made an 
affidavit in which he defends the position which they have taken up by saying 
that they would lose the monopoly value, or the opportunity of getting monopoly 
value, because this was such an improvement of the old Rose and Crown that it 
was practically equivalent to the grant of a new licence. I do not think that that 
is really a legitimate statement or a true statement. I do not think that it is 
either in law or in fact equivalent to the grant of a new licence, and I do not 
think that he was entitled to bring that consideration into the matter. What he 
had to consider was the needs of the neighbourhood for the supply of intoxicating 
liquor, and to regard these proposed improvements on their merits, and to come 
to a decision on the merits of the proposed improvements, whether they ought or 
ought not to be allowed. But for the justices to introduce this scheme of getting a 
surrender of another house somewhere in the division and to refuse their consent 
because that would have an effect on their getting monopoly value seems to me to 
be applying their minds to the wrong point and refusing their consent on grounds 
which were not admissible. If there had been a small house or an inconvenient 
house in the immediate neighbourhood, so that it was supplying liquor to the same 
portion of the community, I should have great doubt whether they might not ask 
for a surrender of the licence of that house. But I do not say whether they could 
sor could not. That is a matter which may arise in the future. Counsel in support 
of the rule contends that they could not. I reserve that point for future considera- 
tion. But that they could not do what they were doing here, namely, bargain to 
get a surrender of a house somewhere in the division, seems to me to be clear on 
the authorities that have been cited, particularly the decision of Farwe tu, L.J., in 
R. v. Shann (1). The rule must be made absolute. 


DARLING, J.—I agree with what my Lord has said, but I go a little further. 
It seems to me that what the justices did was plainly a refusal to hear and deter- 
mine, for these reasons. When the matter came before them, the justices stated 
that the application would not be granted unless the surrender of an on-licence 
in the Wandsworth Division, however small, were agreed to. Then there was a 
subsequent deliberation and a meeting between the applicants and the justices, 
and it appears to me that what the justices did was this: The applicants went with 
the desire to make an application, just as anybody might come desiring to make 
an application to this or any other court, and the justices said : “We will not 
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consider your application unless you first of all agree to a condition which we 
desire to impose.’’ Whether it was a condition which they could impose or not, 
it appears to me that that was a refusal to consider the application on its merits. 
I believe that in the Middle Ages it was useless to come to court unless one came 
with a gift. It was not that justice was sold. It was that the application did not 
get heard. That was regularised, at least as I understand history, by the charge 
of certain definite fees to those who come to make an application. It was very 
wisely provided that the fees should not go to the judge, but that was how it came 
about. The proposal to put down so much to get an application heard was quite 
common in early days, and, as the King’s authority, and the King’s courts became 
better established, so rules for making applications and as to the necessary pre- 
liminaries grew up. But here it seems to me that there was a sort of attempt to 
return to barbarous times. When a person goes to a tribunal bound to hear and 
determine on ordinary rules of justice, and when that tribunal says: ‘‘We, the 
judges, have no proposal to make, but before we hear your application we want to 
know what proposal you have to make to us in the way of parting with something 
which belongs to you,’’ and when he says, ‘I am not prepared to make a proposal 
about it,’’ and they say, ‘‘Very well, we do not hear your application,’’ it seems to 
me that that is wrong, and that this rule must be made absolute. 


AYVORY, J.—I agree that the rule for a mandamus should be made absolute. 
I prefer to base my judgment entirely on the admission made by the chairman of 
the justices in his affidavit where it says that they took into consideration the fact 
that, if the premises were reconstructed in accordance with the plans, the licensed 
area would be considerably increased and greater facilities for the sale of intoxicat- 
ing liquor would be provided which would be equivalent to the grant of a new 
licence, whilst no monopoly value would be payable in respect thereof. The 
justices also took into consideration the fact that there was in the vicinity of the 
premises a considerable area of land which might ultimately be built on, and if 
at any future time it became necessary to grant an additional licence in the 
neighbourhood of the premises the monopoly value then obtainable would be 
reduced if the premises were reconstructed in accordance with the plans. In my 
opinion, in taking into consideration the monopoly value either of these premises 
or of some hypothetical premises that might be built in the future, the justices 
were allowing themselves to be influenced by extraneous considerations which 
ought not to have influenced them in dealing with this application. On that 
ground alone the rule should be made absolute for them to hear and determine 
according to law. I wish to add this. If the case had depended solely on the 
statement of facts appearing in the affidavit in support of the rule, and if I had 
come to the conclusion that what was said by the chairman of the justices on 
Feb. 4, 1920, was consistent with the view that all that the justices were proposing 
to consider was an application for the surrender of some other licence in the 
immediate neighbourhood of the existing house, I should not have been prepared 
on that ground alone to say that this rule should be made absolute. I wish to say 
that as at present advised, I do not assent to the view which is put forward by 
counsel in support of the rule that neither under s. 71 of the Licensing (Consolida- 
tion) Act, 1910, nor on the application for a new licence are justices entitled to 
consider, or to invite, the surrender of existing licences. I reserve my final judg- 
ment on that point, but I wish to say that my view, as at present advised, is not 
in accordance with that argument which is put forward by counsel. 

Rule absolute. 





Solicitors: Wetherfield, Baines ¢ Baines; Martineau & Reid. 
[Reported by J. F. Watxer., Esg., Barrister-at-Law.] 
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COMMISSIONERS OF WORKS v. HULL 


[Kine’s Bencu Drvistoy (Shearman and Salter, JJ.), November 25, 1921] 
[Reported [1922] 1 K.B. 205; 91 L.J.K.B. 308; 126 L.T. 849] 


Landlord and Tenant—Lease—Forfeiture—Breach of covenant—Covenant not to B 
underlet or assign without consent—Right of forfeiture for breach—Ejection 
proceedings by landlord against assignee in possession—Election to deter- 
mine tenancy under forfeiture clause. 

The plaintiffs’ tenant, in breach of a covenant not to underlet or assign 
without their express authority in writing, assigned his tenancy to the defen- 
dant, and later disappeared. There was also a clause in the lease giving the q 
plaintiffs the right of forfeiture if the covenant against assignment was broken. 

On discovering the facts, the plaintiffs claimed to eject the defendant as a 

trespasser. 

Held: in bringing the proceedings against the assignee and not against the 
original lessee, the plaintiffs’ action was a sufficient indication by them of an 
election to determine the tenancy under the forfeiture clause, and, therefore, D 
they were entitled to judgment against the defendant. 

Parker v. Jones (1), [1910] 2 K.B. 32, distinguished. 


Notes. As to forfeiture of a lease, see 23 Hatspury’s Laws (3rd Edn.) 665 et 
seq.; and for cases see 31 Dicrst (Repl.) 512 et seq. 


Cases referred to: E 

(1) Parker v. Jones, [1910] 2 K.B. 82; 79 L.J.K.B. 921; 102 L.T. 685; 26 T.L.R. 
453; 31 Digest (Repl.) 587, 7063. 

(2) Serjeant v. Nash, Field & Co., [1903] 2 K.B. 304; 72 L.J.K.B. 630; 89 L.T. 
112; 19 T.L.R. 510, C.A.; 31 Digest (Repl.) 417, 5465. 

(3) Grimwood v. Moss (1872), L.R. 7 C.P. 360; 41 L.J.C.P. 239; 27 L.T. 268; 


36 J.P. 663; 20 W.R. 972; 31 Digest (Repl.) 528, 6513. F 
(4) Jones v. Carter (1846), 15 M. & W. 718; 153 E.R. 1040; 31 Digest (Repl.) 
290, 4252. 


Appeal from Greenwich County Court. 

The plaintiffs were the owners of the Well Hall Estate, Eltham, and on Apr. 1, 
1918, they let a dwelling-house on the estate, 14, Lovelace Green, to one Stacey 

at a rent of 12s. 6d. per week. The agreement of tenancy contained the following G 


covenants. 


“No tenant shall underlet or take in lodgers without the express authority 
in writing of the housing manager being first obtained . . . or assign this 
agreement. In case of breach by the tenant of any of these regulations, the 
housing manager may determine the tenancy summarily at any time.”’ H 


The rent for the house was subsequently raised to 18s. 6d. per week. Stacey con- 
tinued to occupy the house up to May, 1921. On May 21, 1921, the collector, on 
calling for the rent, found that Stacey had gone and that the defendant Hull was 
occupying the premises. Hull offered to pay the rent then due, but the collector 
declined to accept it. The plaintiffs brought this action of ejectment under the 
County Courts Act, 1888, s, 59, against the defendant whom they found in posses- [ 
Sion of the premises, and the action was tried on the footing that the defendant 
was an assignee. The original tenant, Stacey, had disappeared. He had sublet 
the premises to the defendant without the authority of the plaintiffs, which was a 
breach of the covenants of the agreement. The plaintiffs had heard nothing 
further of Stacey since he left the premises, and they had not served on him any 
notice to quit, but, immediately on the facts coming to their knowledge that 
Stacey had assigned the tenancy in breach of the covenants, they indicated their 
intention to forfeit the tenancy by claiming to eject the defendant as trespasser. 


K.B.D.] WORKS COMRS. v. HULL (Snearmay, J.) 509 


The county court judge gave judgment for the defendant, holding that he was not 
a trespasser. The plaintiffs appealed. 


Clement Davies for the plaintiffs. 
Montague Berryman for the defendant. 


SHEARMAN, J.—This is a curious case. The plaintiffs, whose estate is 
administered by the London County Council acting through a committee, let some 
rooms to one Stacey. The tenancy agreement contained covenants that Stacey 
should not underlet or assign without the express authority in writing of the housing 
manager, and reserved to the landlords a right of forfeiture in the case of any 
breach of covenant on the part of the tenant. The tenant sublet the house and 
the plaintiffs brought this action for ejectment against the defendant who was 
found in possession of the premises, on the footing that he was a trespasser. At 
the trial no reference was made to any rights the defendant might have had as an 
assignee under the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
and, therefore, no question arises under that Act. In the county court, it was 
contended that the defendant came into lawful possession of the premises as 
assignee. It is well-settled law that, if a lessee underlets premises even although 
contrary to his covenant, the sub-tenant nevertheless becomes his lawful tenant, 
but when the letting comes to the landlord’s knowledge, he has an option to put 
an end to the tenancy by enforcing his right of forfeiture and thereby putting an 
end to the sub-tenancy growing out of the original tenancy. The county court 
judge thought that the present case was governed by Parker v. Jones (1). But 
all that that case decided was that, where the immediate lessee of the landlord 
surrendered his tenancy, that did not put an end to the sub-tenancy. A person 
who surrenders is like a person who assigns; he must assign subject to any 
equities or tenancies created by himself. The present case is launched entirely on 
forfeiture, and the defendant seeks to uphold his judgment by saying that he might 
have succeeded on another ground. The difficulty is that Stacey has disappeared, 
and the only evidence of the election of the plaintiffs to determine Stacey's tenancy 
is the issue of the plaint against the defendant under s. 59 of the County Courts Act, 
1888. There does not seem to be any case which decides that, on the disappear- 
ance of the tenant, the issue of the plaint or writ against the person actually in 
possession is a sufficient declaration by the landlord of the exercise of his option. 
It is well decided since Serjeant v. Nash, Field & Co. (2) that the best and most 
irrevocable indication of an intention to claim a forfeiture is the issue of a writ. 
I think it follows from the judgment in that case that the issue of a writ against 
the person claiming to be the lawful sub-tenant is also a sufficient indication. 
Cotuins, M.R., referring to the judgment of Wiuues, J., in Grimwood v. Moss (3), 
said ({1903] 2 K.B. at p. 311): 


“The learned judge [Wituks, J.] added with reference to the case of Jones 
v. Carter (4): ‘I entirely agree that the true principle upon which that decision 
was founded was, that the bringing of the action of ejectment is equivalent to 


ee 


the ancient entry’. 





In my opinion, it does not necessarily follow from that that the action must be 
brought against the original tenant, for it would be a vain proceeding if he is out of 
possession, and does not claim to be in. I think it is sufficient to bring an action 
of ejectment against the person claiming to be in possession under the lessee who 
has gone out. It has been suggested in one text-book that the intention to 
exercise the option must be communicated to the tenant, and Jones v. Carter (4) 
is cited in support of that proposition. Parker, B., in that case says (16 M. & W. 
at p. 726): 

‘Without inquiring whether an ejectment be a real action, the bringing of 
which and the counting in which would, according to the authority of Lorp 
Coxe, be a determination of an election between two remedies, it seems to us 
that so distinct and unequivocal an act must, independently of any technical 
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reason, be a final determination of the landlord's option; for after such an act, 
by which the lessor treats the lessee as a trespasser, the lessee would know that 
he was no longer to consider himself as holding under the lease.”’ 


Those words equally apply to an action of ejectment or recovery of possession 
against the assignee of the lessee if in possession. Parke, B., says just before 
the above passage : 

‘We think that the bringing of an ejectment for a forfeiture, and serving it 
on the lessee in possession must be considered as the exercise of the lessor’s 
option.”’ 

The meaning of it all is that it is sufficient if process is served, not on the original 
lessee, but on the under-lessee who claims to be in possession under the lessee, 
because that is merely a peaceable means of effecting re-entry. It follows that 
there is a forfeiture and that the defendant had no right to remain on the premises, 
and this appeal must be allowed with costs. 


SALTER, J.—I am of the same opinion. The county court judge was wrong in 
supposing that the judgment in Parker v. Jones (1) entitled the defendant to 
succeed. In that case, the lessee of a field sublet it on a weekly tenancy to the 
plaintiff in breach of the terms of the lease. The lessor was thereby entitled to 
forfeit the lease if he wished to do so. The lessor, in fact, did not know what the 
lessee had done, and did not, therefore, forfeit the lease. The lessee, having 
without the lessor’s knowledge, created the subtenancy, surrendered his interest to 
the lessor. The lessee, however, could only surrender the interest which he had 
which was his reversion expectant on the determination of the plaintiff’s tenancy. 
The plaintiff’s interest in the land, therefore, remained. In ignorance of the 
plaintiff's tenancy, the lessor granted a lease of the land to the defendant, who, 
finding the plaintiff’s cattle there, drove them off. The plaintiff sued the defen- 
dant for possession of the field and for damages for trespass to his land and cattle, 
and was successful. It was clear that the plaintiff’s interest in the land had never 
come to an end, and he was, therefore, entitled as against the defendant to 
possession of the field. If the lessor had learned what was done and had chosen to 
determine the lease, then no doubt the interest of the plaintiff would have come 
to an end at the same time; but that was not what had happened. The present 
case must, however, be dealt with on the footing that the defendant is an assignee 
of Stacey’s interest. The plaintiffs had a right to determine the tenancy and they 
have taken the proper steps to do so. They are, therefore, entitled to possession 
of the premises, and the appeal must be allowed. 





Appeal allowed. 
Solicitors: Treasury Solicitor; F. J. Berryman. 


[Reported by T. W. Moraan, Esg., Barrister-at-Law.] 
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Re FARROW’S BANK, LTD. 


[Court or Apprat (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
June 22, 1921] 


[Reported [1921] 2 Ch. 164; 90 L.J.Ch. 465; 125 L.T. 699; 
37 T.L.R. 847; 65 Sol. Jo. 679] 


Company— Winding-up—Lease—Covenant not to assign without consent—Power 
of liquidator to assign. 

A lease contained a covenant on the part of a bank, its successors and assigns, 
that they would not ‘‘assign the said demised premises or any part thereof 
without the previous consent in writing of the lessor first obtained.’’ There 
was also a proviso for re-entry by the lessor if the company should go into 
liquidation, either compulsory or voluntary, by reason of insolvency. The 
company was ordered to be wound-up compulsorily, and the liquidator sought 
to assign the premises without the consent in writing of the lessor. 

Held: the position of a trustee in bankruptcy being different from that of a 
liquidator, the cases in bankruptcy holding that a trustee in bankruptcy could 
assign free from the bankrupt’s covenant against assignment were not 
applicable to the liquidator of a company; the acts of the liquidator were the 
acts of the company, and the covenant in the lease was binding on the liqui- 
dator in the winding-up, there being no difference for that purpose between 
a voluntary and a compulsory winding-up. 


Notes. Considered: Re Wright, Ex parte Landau v. Trustee, [1949] 2 All E.R. 
605. 

As to the powers of a liquidator in a winding-up by the court, see 6 Hatspury’s 
Laws (3rd Edn.) 587 et seq.; and for cases see 10 Diaestr (Repl.) 917 et seq. 


Cases referred to: 
(1) Doe d. Mitchinson v. Carter (1798), 8 Term. Rep. 57; 101 E.R. 1264; 31 
Digest (Repl.) 409, 5381. 
(2) Re Birkbeck Permanent Benefit Building Society, [19138] 2 Ch. 34; 82 
L.J.Ch. 386; 108 L.T. 664; 57 Sol. Jo. 559; 10 Digest (Repl.) 930, 6366. 
(8) Cohen v. Popular Restaurants, Ltd., [1917] 1 K.B. 480; 86 L.J.K.B. 617; 
116 L.T. 477; 33 T.L.R. 107; 31 Digest (Repl.) 412, 5419. 


Also referred to in argument: 


Re Oriental Inland Steam Co., Ex parte Scinde Rail. Co. (1874), 9 Ch. App. 557; 
43 L.J.Ch. 699; 31 L.T. 5; 22 W.R. 810, L.JJ.; 10 Digest (Repl.) 908, 6137. 

Goring v. Warner (1724), 2 Eq. Cas. Abr. 100; 22 E.R. 86, L.C.; 31 Digest 
(Repl.) 435, 5621. 

Doe d. Goodbehere v. Bevan (1815), 3 M. & S. 353; 105 E.R. 644; 31 Digest 
(Repl.) 435, 5617. 

Appeal from a decision of P. O. Lawrence, J. 

By an indenture of lease dated Noy. 23, 1910, and made between Clara Isabella 
Curtis of the one part and Farrow’s Bank, Ltd., of the other part, the premises 
known as No. 182, Balham High Road, in the county of London, were demised 
to the bank for twenty-one years. The lease contained a covenant on the part of 
the bank, its successors and assigns, that they would not ‘‘assign the said demised 
premises or any part thereof without the previous consent in writing of the lessor 
first obtained.’’ The lease also contained a provision that, if there should be a 
breach of any of the covenants by the lessees, or if the lessees while the premises 
should remain vested in them should become subject to the bankruptcy laws or 
make any arrangement or composition with creditors or enter into liquidation, 
whether compulsory or voluntary, by reason of insolvency, the lessor might re- 
enter on the premises, and immediately thereupon the term of the lease should 
absolutely cease and determine. On Dec. 20, 1920, a petition was presented by a 
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creditor of the bank for its compulsory liquidation, and on Jan. 11, 1921, an order 
for the compulsory winding-up of the bank was made, and a liquidator was duly 
appointed. On Feb. 4, 1921, the lessor, in accordance with the terms of the 
proviso for re-entry, served on the liquidator a notice in writing requiring the 
company, in view of the winding-up order, to give up possession of the premises. 
The liquidator, being of opinion that the lease was an asset of value, proceeded 
to make the necessary arrangements for the sale of the lease and took out a 
summons in the winding-up for a declaration (inter alia) that the company might 
have relief against forfeiture of the lease and that, notwithstanding the covenant 
restrictive of assignment by the company, he, as liquidator, was entitled to assign 
the premises without any consent of the landlord. 

P. O. Lawrence, J., applying the principle in Doe d. Mitchinson v. Carter (1), 
held that the liquidator was acting in invitum for the benefit of creditors, that a 
voluntary assignment and not an assignment in invitum was contemplated by the 
restrictive covenant in question, and that the liquidator was at liberty to sell and 
assign the term granted by the lease. An order was, therefore, made to that 
effect, and relief was granted against the forfeiture. The lessor appealed. 


J. W. F. Beaumont for the lessor. 
W. A. Greene for the liquidator. 


LORD STERNDALE, M.R.—I am sorry to say that I cannot agree with the 
learned judge in this case. The bank held a tenancy of certain premises at 
182, Balham High Road, on certain terms, of which I need only allude to two. 
One was a proviso that, if the lessees, being a company, should enter into liquida- 
tion, whether compulsory or voluntary, by reason of insolvency, the lessor might 
re-enter. This bank entered into liquidation compulsorily by reason of insolvency, 
but the trustee has got relief against the forfeiture contained in that proviso, and 
no question arises on that point. That relief was given in the same order as the 
declaration with which we have to deal, and, if it were necessary, I am not at all 
sure that we might not consider the two together, although there is no appeal 
against the order so far as it grants relief; but I do not think it is necessary to do so. 

The covenant with which we have to deal is this: [Hrs Lorpsurp read the lessees’ 
covenant against assignment, and continued:] The learned judge has made an 
order declaring that 


“notwithstanding the covenant restrictive of assignment by the company in 
the said indenture of lease contained the applicant as such liquidator as afore- 
said is entitled to sell and assign the said premises without any consent of 
the said respondent.”’ 


The question turns on the position of the liquidator. I am not going to read all 
the sections of the Companies (Consolidation) Act, 1908, but s. 151 (1) gives the 
liquidator power as compulsory liquidator 


‘‘(a) to bring or defend any action or other legal proceeding in the name and 
on behalf of the company; (b) to carry on the business of the company, so far 
as may be necessary for the beneficial winding-up thereot”’; 


and s. 151 (2) (a), the power 


“to sell the real and personal property, and things in action of the company 
by public auction or private contract, with power to transfer the whole thereof 
to any person or company, or to sell the same in parcels.”’ 


But the whole power that is given to him is given to do acts on behalf of the 
company. There is no express provision, as there is in the case of voluntary 
liquidation, that the powers of the directors shall cease on the appointment of the 
liquidator, but they do in fact cease on the appointment of a compulsory liquidator. 
He is put there compulsorily by the court to do things on behalf of the company 
and to carry on the business of the company so far as it shall be necessary for the 
purposes of the winding-up. It is quite true that they do not choose him; he is 


F 
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put there by the court, but he is put there as the agent to do the acts which the 
directors did before their powers ceased; with this restriction, of course, that, in 
all that he does, he must have regard to the interests of the creditors of the 
company. 

The question is whether an assignment by the liquidator in these circumstances, 
without the consent of the lessor, is a breach of the covenant to which I have 
referred. The assignment is made by the liquidator, who acts on behalf of the 
company. The conveyance is made by the company, and, in my opinion, it is as 
plain a breach as could possibly be; and I have seen and heard of no authority 
that seems to me to tend in any way to the contrary, except, possibly, Re Birkbeck 
Permanent Benefit Building Society (2), before Nevitte, J. I think that is no 
authority either. In that case, all the property of the company, it being an un- 
registered company, had been vested in the liquidator, and, therefore, it no longer 
remained the property of the company; whereas in this case the property remained 
the property of the company; and, as I have said, all the acts of the liquidator 
were done on behalf of the company. There seems to have been a provision in 
the Birkbeck Case (2) which would expressly prevent the assignment that took 
place there from being such an assignment as to work a forfeiture. Therefore, 
the decision is, in my opinion, of no effect at all, and what Nevitie, J., said was 


based on the fact that there had been a vesting of the property of the company 


in the liquidator. Most of the other cases which have been cited to us have been 
cases of a trustee in bankruptcy. As was pointed out, the position of the trustee 
in bankruptcy is quite different. He does not act on behalf of the bankrupt; 
he does not dispose of the bankrupt’s property; all the property is vested in him. 
The real question that was decided, in my opinion, whatever language may have 
been used in the cases to which we have been referred as to bankruptcy, was this: 
There is a covenant that the lessee shall not assign without the consent of the 
lessor, and that binds him and his assigns. The trustee in bankruptcy has assigned 
without the consent of the lessor. Is that an act of the lessee or his assigns? Of 
course, it did not need to be held that it was not his act—that was obvious on the 
face of it—but what was held was that the trustee in bankruptcy was not his assign 
within the meaning of the covenant, because the covenant related only to voluntary 
assigns and not to assigns in law. That is really the basis of all those decisions 
whatever may have been the language used. But here, as I say, the act is the act 
of the company acting through its liquidator, who is carrying on its business for 
the winding-up, and who is doing the act which he does strictly on behalf of the 
company. 

It seems to me, therefore, that this proposed assignment would be distinctly 
within the actual words of the covenant, and that the declaration should be 
altered simply by saying that the applicant as such liquidator is not entitled to 
sell and assign the said premises without the written consent of the said respondent. 
I think the appeal should be allowed. 


WARRINGTON, L.J.—I am of the same opinion. I can state my view in a very 
few words, and I should not add anything at all were it not that we differ from 
the learned judge. 

In this case, the company has covenanted that it will not assign the demised 
premises without the previous consent in writing of the lessor. It proposes to 
assign them without the consent of the lessor, and it proposes to do so under its 
seal, but the seal will be affixed not by the directors who do the business of the 
company in the ordinary way, but by the liquidator; and it is said that, because 
the seal would be affixed by the liquidator, therefore, it is not the act of the 
company and the company will not be committing a breach of the covenant. In 
my opinion, there is nothing in the covenant which allows us to put any such 
construction on it. It is a covenant that the company will not assign without 
consent. The company proposes to assign without consent, and, therefore, that 
assignment will be a breach of the covenant. 
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YOUNGER, L.J.—At the commencement of this liquidation, the bank was 
possessed of this valuable leasehold property. It was valuable either because it 
was held at a rent less than a rack rent, and was a realisable asset on that score, 
or because its continued possession was of advantage to the liquidation. The 
liquidator was, therefore, desirous to retain as against the landlord the company’s 
interest in this property, and, notwithstanding the liquidation, he would have 
been entitled to do so without question, but for a provision in the lease to the 
effect that, in the event of the company, as lessee, going into liquidation, the 
lessor was entitled to determine the lease and re-enter on the premises. This right 
the lessor threatened to exercise; the liquidator thereupon applied to the court 
for relief, and the court in this very order, the subject of this appeal, granted 
relief on terms not touching the question which is now in debate. The lease con- 
tains a covenant that the lessees, the bank, shall not assign the demised premises 
or any part thereof without the previous consent of the lessor first obtained. The 
learned judge, at the instance of the liquidator, has declared, not as part of the 
terms of relief against forfeiture, but in answer to a substantive question that, in 
this compulsory liquidation, the liquidator in the name of the company may, 
notwithstanding that prohibition, assign the demised premises without obtaining 
any consent, and the question we have to determine is whether he was right in 
so holding. 

We have not heard counsel for the lessor in reply, and I may be mistaken in 
the view I hold, but, as at present advised, I cannot help thinking that this 
question need not, in the present case, have arisen in the crude form in which it 
comes before us if the learned judge had regarded the terms on which the liquidator 
might, on behalf of the company, assign the premises, as appropriate for con- 
sideration in connection with the conditions of relief. I cannot doubt that it 
would have been permissible for the learned judge, had he thought fit, to reserve 
some veto on assignment as a condition of relief, being of the opinion he was that, 
by reason of the liquidation, the necessity of obtaining the lessor’s consent was 
gone. I quite agree, however, that it was only on this view of the matter that the 
learned judge could so have acted. If counsel for the lessor’s view that the 
covenant against assignment without consent remained unaffected by the liquida- 
tion was correct, the learned judge could not have modified it without his client’s 
consent. No attempt, however, to deal with the matter on these lines was made. 
The learned judge disposed of the two questions separately, and declared, as an 
independent part of the order he made, that the liquidator would, in the name of 
the company, be entitled to assign this lease without any consent asked for or 
given. 

In my opinion, a liquidator has, in such circumstances as the present, no such 
right. So far as the terms of the lease are concerned, it would be, I think, a clear 
breach of the covenant contained in it if any such assignment were executed without 
first obtaining the lessor’s assent. Nor can I myself see any reason or equity why 
those interested in this liquidation should, at the expense of the lessor, be dispensed 
from compliance with an essential condition of the company’s lease—one regarded 
as so essential that it is not within the power of the court to relieve against a 
breach of it. I do not, in saying this, forget that there are passages to be found 
in the bankruptcy cases referred to by counsel for the liquidator which give force 
to his argument that we ought to regard this question on what may be called 
broader grounds, but, speaking for myself, I am not disposed to do so. These 
bankruptey cases are somewhat anomalous. They are based on no very intelligible 
principle ; in some degree, for instance, the personal liability of the trustee enters 
into them, and the question also whether he is an assign under such a covenant. 
Such considerations have no place where the lessee is a company in liquidation 
in whose name the liquidator acts, and, when I consider the already favourable 
position of a company in liquidation in relation to its leasehold property, I am not 
disposed to extend these bankruptey decisions, anomalous as they are, to this case. 
I am the more confirmed in this when I find that the extension would, if made, not 
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A apply toa company in voluntary liquidation. Counsel for the liquidator reluctantly 
agrees that the application of the principle invoked by him would not entitle him 
to say that an assignment of the company’s leascholds by the liquidator in a 
voluntary liquidation is not subject to the same restrictions as an assignment by 
the company before liquidation. It is only a liquidator acting under a compulsory 
order who is, he contends, free from such restrictions. As soon as that distinction 
B has to be introduced—and it has judicially been already made (see Cohen v. Popular 
Restaurants, Ltd. (3))—the objections against extending the principle to liquidat- 
ing companies at all are reinforced, because, as we perfectly well know, a voluntary 
liquidation brought about by the insolvency of a company is in no relevant respect 
different from a compulsory liquidation arising from the same cause. It would, 
to my mind, be contrary to all true principle to have to hold that, in a case of a 
C voluntary liquidation, the company’s leaseholds remained subject to this restric- 
tion, but that in the case of a company, possibly more solvent, but which happened 
to be in compulsory liquidation, the restriction had disappeared. In my judgment, 
this principle, if it is to be extended to any company in liquidation, must be 
extended to all, and I can myself see no sufficient justification for extending the 
bankruptcy decisions, such as they are, to the liquidation under the Companies Act 
D of any registered company at all. I think any attempt to assign here without the 
~ consent of the lessor first obtained remains a distinct breach of covenant, and, 
accordingly, the declaration to the company made by the learned judge ought not, 

in my judgment, to stand. 
Appeal allowed. 

Solicitors: R. A. L. Broadley; Peter Thomas & Clark. 


E [Reported by J. L. Dentson, Esq., Barrister-at-Law.] 
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UNDERWOOD, LTD. v. BURGH CASTLE BRICK AND CEMENT 
SYNDICATE 


G [Kine’s Bencn Division (Rowlatt, J.), May 30, 1921] 


[Reported [1922] 1 K.B. 123; 91 L.J.K.B. 355; 126 L.T. 401; 
37 T.L.R. 757] 


[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), October 27, 1921] 
[Reported [1922] 1 K.B. 348; 91 L.J.K.B. 355; 126 L.T. 401; 
38 T.L.R. 44] 

H Sale of Goods—Passing of property—Work to be done by seller to put goods into 
deliverable state—Condensing engine—Removal from concrete bed to which 
engine bolted—Dismantling of engine—Sale of Goods Act, 1893 (56 & 57 
Viets, on11), 8.18: ; 
By s. 18 of the Sale of Goods Act, 1898, ‘‘Unless a different intention 

appears . . . Rule 1.—Where there is an unconditional contract for the sale 
I of specific goods, in a deliverable state, the property in the goods passes to 
the buyer when the contract is made, and it is immaterial whether the time 
of payment or the time of delivery, or both, be postponed. Rule 2.—Where 
there is a contract for the sale of specific goods and the seller is bound to do 
something to the goods, for the purpose of putting them into a deliverable 
state, the property does not pass until such thing be done and the buyer has 


99 


notice thereof... . , Wi 
The owners of a condensing engine agreed to sell it free on rail in London. 


It weighed thirty tons and was bolted to and embedded in concrete. Before it 
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could be delivered on rail, it had to be detached and dismantled. In loading 
the engine on a railway truck, the sellers accidentally damaged it, and the 
buyers refused to accept it. In an action by the sellers for goods sold, 

Held (by Rowrart, J.): the buyers intended to buy a chattel and the engine 
did not become a chattel until it had been detached from the soil; therefore, 
the property had not passed to the buyers at the time of the accident. 

Held (by the Court of Appeal): the property in the engine had not passed 
to the buyers because (i) (per Bankes, Scrurron and ATKIN, L.JJ.) the sellers 
were bound to do something, which they had not done, for the purpose of 
putting the engine into a deliverable state; (ii) (per Bankes and Arxin, L.JJ.) 
the circumstances showed an intention that the property should not pass until 
the engine was safely placed on rail in London. 


Notes. As to a contract for the sale of specific goods, see 29 Hausspury’s Laws 
(2nd Edn.) 83 et seq.; and for cases see 39 Diaesr 482 et seq. For the Sale of 
Goods Act, 1893, s. 18, see 22 Haussury’s Starures (2nd Edn.) 996. 


Cases referred to: 
(1) Lee v. Gaskell (1876), 1 Q.B.D. 700; 45 L.J.Q.B. 540; 34 L.T. 759; 40 J.P. 
725; 24 W.R. 824; 39 Digest 363, 35. 
(2) Badische Anilin und Soda Fabrik v. Basle Chemical Works, [1898] A.C. 200; 
67 L.J.Ch. 141; 77 L.T. 573; 46 W.R. 255; 14 T.L.R. 82, H.L.; 39 Digest 
495, 1121. 


Also referred to in argument: 
Acraman v. Morrice (1849), 8 C.B. 449; 19 L.J.C.P. 57; 14 L.T.0.8. 292; 14 
Jur. 69; 187 E.R. 584; 39 Digest 503, 1214. 


Action. 

On Feb. 19, 1920, the plaintiffs agreed to sell to the defendants a horizontal 
tandem condensing engine to be delivered free on rail in London. The engine 
was then on the plaintiffs’ leasehold premises in Ferry Street, Millwall, as a trade 
fixture, and it was necessary to detach it before it could be sent to the defendants. 
On Apr. 24, 1920, the defendants sent instructions to the plaintiffs to send the 
engine to Yarmouth. On Aug. 6, 1920, while the engine was being loaded on to a 
railway truck, it was seriously damaged, the bedplate being broken. The defen- 
dants refused to accept it. By their defence, they alleged that, at the date of 
the accident, the property in the engine had not passed to them, or, in the alter- 
native, that, if it had passed to them, they were entitled to reject it by reason 
of the plaintiffs’ failure to deliver. 


A. Neilson, K.C., and Doughty for the plaintiffs, the sellers. 
Holman Gregory, K.C., and Jowitt for the defendants, the buyers. 


ROWLATT, J. 





This case raises an important point under the Sale of Goods Act, 


= W 


B 


C 


1893. It turns on the question whether the property in the engine had passed to ]{ 


the buyers at the time when the accident happened. The engine weighed some 
30 tons and was, at the time when it was inspected by the buyers, fixed to a bed 
of concrete by means of Lewis bolts. On account of its weight, it had sunk into 
the concrete and had become closely united with it, so that the operation of 
removing it not only involved unfastening it, but also taking-it to pieces. 

The sale was a sale of a specific chattel to be delivered by the sellers, but the 
fact that it was to be delivered by them is not the test whether the property passed 
The true test is whether anything remained to be done to the engine by the sellers 
to put it into a deliverable state, and by that I understand a state in which the 
thing will be the article contracted for by the buyer; I do not mean deliverable in 
the sense that it is properly packed or anything of that kind. It must have everv- 
thing done to it that the sellers had to do to it as an article. I do not think that 
the fact by itself that the sellers had to take the engine to pieces would postpone 
the time when the property passed. Many chattels have to be taken to i 
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before they can be delivered, e.g., a sideboard or a billiard table; but, nevertheless, 
the property passes on the sale and is not postponed until the article is actually 
taken to pieces and delivered. I do not, therefore, lay stress on the fact that the 
engine had to be taken to pieces. I think the important point is that the parties 
were dealing with an article which was a fixture, and that is different from the 
ease of a loose chattel. The intention of the buyers was to buy an article which 
would be a loose chattel when the processes of detaching and dismantling it were 
completed, and, in order to convert it into a loose chattel, these processes had 
to be performed. ‘The case of a tenant’s fixtures seems an analogous one. It seems 
to be a safe rule to adopt that, if a fixture has to be detached so as to make it a 
chattel again, the act of detaching has to be done before the chattel can be 
deliverable. The same result is arrived at if the matter is looked at a little more 
technically. This fixture was not personal property any more than tenant’s fixtures 
are, but was part of the freehold, and what was sold was not personal property, 
but a part of the realty which the sellers had a right to detach and convert into 
personal property. The law was explained by Cocxsurn, C.J., in Lee v. Gaskell 
(1). He said (1 Q.B.D. at p. 702): 


‘Fixtures, although they may be removable during the tenancy, as long as 
they remain unsevered, are part of the freehold, and you cannot dispose of 
them to the landlord or anyone else as goods and chattels, because they are 
not severed from the freehold so as to become goods and chattels. All you 
can do is to bargain for the sale of them as fixtures, which are subject to the 
right of the tenant to remove them.”’ 


In the present case, the sellers did not sell their right to sever, but were to sever 
the fixture themselves, and, when they had done so, and so produced the chattel, 
they were to deliver it. If the matter is analysed, that was the contract. The 
sellers contended that, as between the parties, the intention was that the property 
should pass at the time of the contract, and that s. 17 of the Sale of Goods Act, 
1893, applied. The fallacy of that contention seems to be that it assumes that the 
sellers had the property in the engine at the time when the contract was made. 
They had not, though it is true that they had rights which reduced the rights of 
property of the freeholder in whom the property was to a vanishing quantity. 
If the property had been mortgaged it would have been no answer to a claim by 
the mortgagees to say that, in the Sale of Goods Act, 1898, there is a provision 
that, as between buyer and seller, fixtures are goods and chattels. That would 
not affect the property of the freeholder. 

For these reasons, I think that the property in this engine did not pass to the 
buyers at the time when the contract was made, and there must be judgment 
for them. 


The sellers appealed. 


A. Neilson, K.C., and Doughty for the sellers. 
Holman Gregory, K.C., and Jowitt for the buyers. 


BANKES, L.J.—The only question is whether the property in this engine had 
passed to the buyers before the damage to it was done. The contract of sale was 
in writing. The subject-matter of the sale was a horizontal condensing engine, 
which, at the date of the contract, was in place and securely fixed at the works 
of some firm at Millwall. The sellers agreed to sell it to the buyers at the price 
of £650 f.o.r. London. The engine weighed 30 tons. It was bolted to a concrete 
emplacement in which it had become embedded by its own weight, so that it had 
first to be unfastened, a work of two days, and then to be dismantled, a process 
which required a further two weeks’ work and an expense of some £50, after 
which another sum of £50 might be required to place it on rail. 

Did the property in this engine pass on the contract of sale? No general rule 
can be laid down which will answer the question when the property passes in every 
contract of sale. In many sales of specific articles to be delivered, the property 
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passes on the making of the contract. A man may select and agree to buy a hat 
and the shopman may agree to deliver it at the buyer’s house. There, notwith- 
standing the obligation to deliver the hat, the property passes at the time of the 
contract. But that is far from this case. Considering the risk and expense 
involved in dismantling and moving this engine, I have no hesitation in holding 
that the proper inference to be drawn is that the property was not to pass until 
the engine was safely placed on rail in London. In my view an elaborate dis- 
cussion of the rules in s. 18 of the Sale of Goods Act, 1893, is unnecessary. They 
only apply where a different intention does not appear, and in this case a different 
intention does appear, assuming for the moment that this machine was in a 
deliverable state when it was fixed in its position at Millwall. In Badische Anilin 
und Soda Fabrik v. Basle Chemical Works (2) ([1898] A.C. at p. 207), Lorp 
HerscHeLt put a hypothetical case in which the facts would lead to the same 
inference—namely, of an intention different from the effect of s. 18, r. 1. But 
was this engine in a deliverable state when in its position at Millwall? The sellers 
contended that where a specific article is complete in itself, for example a complete 
engine or a complete cart—that is to say, where nothing more has to be done to 
make it an engine or a cart—it is then in a deliverable state within the meaning 
of s. 18, r. 1, and, if the owner agrees to sell it, the property passes to the buyer 
when the contract is made, and it is immaterial whether the time of payment or 
the time of delivery, or both, be postponed. I do not accept that test. A ‘‘deliver- 
able state’? does not depend upon the mere completeness of the subject-matter in 
all its parts, but on the actual state of the goods at the date of the contract and 
the state in which they are to be delivered by the terms of the contract. Where 
the vendors have to expend as much trouble and as much money as the sellers had 
to expend before this engine could be placed on rail, I cannot think that the subject- 
matter can be said to be in a deliverable state. The appeal must be dismissed. 


SCRUTTON, L.J.—I agree. On some of the points raised I do not think it 
necessary to express a final opinion, because I have formed a clear opinion on one 
point. I assume that this was a sale of a chattel, and not of a mere right to sever. 
It was a sale of a specific engine f.o.r. London. At the time of the sale the 
specific engine was fixed by bolts and embedded by its own weight in concrete. 
It had first to be detached, which could not be done in less than two days. And 
then it required a further sum of, perhaps, £100, and two or three weeks’ work 
before it could be put on rail. The sellers had to detach it and take it to pieces; 
both the expense and the new work were to be provided by them. It is a well- 
known rule, now embodied in s. 18, r. 2, of the Sale of Goods Act, 1893, that 


‘ 





‘where . . . the seller is bound to do something to the goods, for the purpose 
of putting them into a deliverable state, the property does not pass until such 
thing be done. .. .”’ 


The sellers contended that, if an engine, the subject-matter of a sale, is in its 
place as an engine, it is in a deliverable state, and that it is immaterial that it has 
to be taken to pieces by the vendor before it can be delivered. I do not agree. 
I find it impossible to apply the definition in s. 62 of the Sale of Goods Act of a 
‘deliverable state’’ as ‘‘a state in which the buyer is bound to take delivery’’ of 
the goods, to this case where the buyers find an engine so firmly attached that it 
takes two days before it can be got loose, and in such a state that it cannot be 
put on rail, where they stipulated to have it, until a further two weeks’ work has 
been done on it. I decide this case on the ground that the sellers were bound 
to do something for the purpose of putting this engine in a deliverable state, though 
I do not dissent from the view of Bankes, L.J., that, in all the circumstances, the 
property was not intended to pass until the engine was placed on rail. 


bene L.J.—I agree. I think, having regard to the terms and conditions of 
is sale, the parties to it, the subject-matter and the circumstances, that the 
property was not to pass until the engine was on rail. But, if that inference is 
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not to be drawn and if it is necessary to invoke the rules in s. 18 of the Sale of 
Goods Act, 1893, then r. 1 does not apply, because this engine was not at the time 
of the contract in a deliverable state, inasmuch as it was affixed to the freehold 
and could not be put in a state in which the buyers were bound to accept it until 
it was detached and taken to pieces; and r. 2 does apply, because the vendors 
were bound to do something to the engine for the purpose of putting it into a 
deliverable state—namely, to detach it and take it to pieces in order to put it on 
rail. It is quite plain that the property was not to pass till these things were 
done and that the sellers took the risk of delivery on to rail. 
Appeal dismissed. 
Solicitors : Hyman Isaacs, Lewis & Mills; Smith & Hudson, for Wiltshire, Sons 
¢ Jordan, Great Yarmouth. 


[Reported by F. Frrzroy Cowper and W. C. SanpForD, Esqs., Barristers-at-Law.] 





MILLETT v. VAN HEEK & CO. 


[Court or AppeaL (Bankes, Warrington and Atkin, L.JJ.), February 4, 1921] 


[Reported [1921] 2 K.B. 369; 90 L.J.K.B. 671; 125 L.T. 51; 
37 T.L.R. 411; 65 Sol. Jo. 356] 


Sale of Goods—Contract—Breach—Non-delivery—Damages—Price at time of 
refusal to deliver—Anticipatory breach—Sale of Goods Act, 1893 (56 & 57 
Vict.¢. -31),785 01 (8). 

The Sale of Goods Act, 1893, s. 51 (3), provides: ‘‘Where there is an 
available market for the goods in question, the measure of damages [for non- 
delivery] is prima facie to be ascertained by the difference between the contract 
price and the market or current price of the goods at the time or times when 
they ought to have been delivered, or, if no time was fixed, then at the time 
of the refusal to deliver.”’ 

Held: the rule in sub-s. (3) that, if no time for delivery of the goods is fixed, 
the measure of damages is to be ascertained by the difference between the 
contract price and the market or current price of the goods at the time of the 
refusal to deliver, did not apply where the breach was an anticipatory breach. 

Quere, whether a contract for delivery within a reasonable time is a contract 
for delivery at a ‘‘fixed time’’ within the meaning of s. 51 (3). 

Decision of the Divisional Court, [1920] 3 K.B. 535, affirmed. 

Notes. Referred to: Ellis’ Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 

As to actions for non-delivery of goods, see 29 Hausspury’s Laws (2nd Edn.) 193 
et seq.; and for cases see 39 Dicrsr 662 et seq. For the Sale of Goods Act, 1893, 
s. 51, see 22 Hatspury’s Statutes (2nd Edn.) 1014. 

Cases referred to: 

(1) Melachrino v. Nickoll and Knight, [1920] 1 K.B. 693; 89 L.J.K.B. 906; 

122 L.T. 545; 36 T.L.R. 143; 25 Com. Cas. 103; 39 Digest 675, 2616. 
(2) Frost v. Knight (1872), L.R. 7 Exch. 111; 41 L.J.Ex. 78; 26 L.T. 77; 20 
W.R. 471, Ex. Ch.; 17 Digest (Repl.) 108, 224. 

Also referred to in argument: 

Brown v. Muller (1872), L.R. 7 Exch. 319; 41 L.J.Ex. 214; 27 L.T. 272; 21 W.R. 


18; 39 Digest 676, 2620. 
Roper v. Johnson (1873), L.R. 8 C.P. 167; 42 L.J.C.P. 65; 28 L.T. 296; 21 W.R. 


384; 39 Digest 676, 2618. 
Leigh v. Paterson (1818), 8 Taunt. 540; 2 Moore, C.P. 588; 129 E.R. 493; 


39 Digest 675, 2613. 
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Ashmore v. Cox & Co., [1899] 1 Q.B. 436; 68 L.J.Q.B. 72; 15 T.L.R. 55; 4 
Com. Cas. 48; 89 Digest 667, 2558. 
Josling v. Irvine (1861), 6 H. & N. 512; 30 L.J.Ex. 78; 4 L.T. 251; 39 Digest 

674, 2606. 

Appeal from a decision of the Divisional Court (Bray and Sankey, JJ.) on 
appeal from a decision of the official referee. 

The plaintiff, a cotton waste merchant, carried on business at Rochdale, and 
the defendants were cotton spinners and manufacturers carrying on business in 
Holland. By six contracts made between Jan. 10 and Aug. 23, 1916, the plaintiff 
agreed to sell to the defendants for export to Holland a quantity of cotton waste. 
The contracts provided that shipment was to be subject to the permission of the 
Government to export being obtained. At the time the contracts were entered 
into cotton waste could not be exported without the licence of the Government, 
but large quantities of cotton waste were in fact exported by the plaintiff to the 
defendants under the contracts, licences for the export of cotton waste to neutrals 
being at that time freely and regularly granted. In January, 1917, the Govern- 
ment prohibited the export of cotton waste, with the result that the plaintiff could 
not deliver the balance of cotton waste under the contracts. Correspondence 
followed between the parties whereby it was agreed between them that, during the 
continuance of the embargo, deliveries were to be suspended, but were to be 
resumed when a reasonable time had elapsed after the removal of the embargo. 
In August, 1918, the plaintiff wrote to the defendants repudiating the contract, 
and the defendants, on Oct. 17, wrote to the plaintiff accepting the repudiation. 
The embargo was removed in January, 1919. The plaintiff brought an action 
claiming against the defendants a declaration that the six contracts, in so far as 
they were unperformed, were dissolved and determined, or, alternatively, that 
the plaintiff was entitled to determine the same. The defendants by their defence 
alleged that the plaintiff had entered into a contract to deliver the balance of the 
goods after the removal of the embargo, and they counterclaimed for a declaration 
that they were entitled to damages in respect of the plaintiff's repudiation of the 
contract. Greer, J., held, on the correspondence, that the parties had modified 
their rights under the contracts, and that they had entered into a new contract 
that deliveries be suspended during the currency of the embargo and that 
deliveries be resumed by the plaintiff of the balance of the goods under the six 
contracts and accepted by the defendants after the removal of the embargo. He 
refused to make the declaration asked for by the plaintiff, but he made a declara- 
tion that the defendants were entitled to recover damages for the plaintiff's 
repudiation of the contract, the damages to be assessed by the official referee. The 
plaintiff appealed to the Court of Appeal, who affirmed Grrr, J.’s decision. The 
official referee held that a date was fixed for the delivery of the goods, namely, 
the date of the removal of the embargo, but that a reasonable time after the removal 
of the embargo must be allowed for the delivery of the goods. On that basis, 
deliveries of the goods could not be resumed until March, 1919; the defendants 
were entitled to recover damages based on the market price of the goods from 
March, 1919, onwards, and ascertain from time to time the difference between 
the contract prices at the time when the goods could in the ordinary course of 
business have been delivered. The plaintiff and defendants appealed to the Divi- 
sional Court who held that, when a contract provided for delivery within a reason- 
able time, it was not a contract for delivery at a fixed time, and that the case 
did not fall within the rule in s. 51 (3) of the Sale of Goods Act, 1893, that, if no 
time for delivery was fixed, the measure of damages was to be ascertained by the 
difference between the contract price and the market or current price of the goods 
at the time of the refusal to deliver. They further said: 


‘““We hold that prima facie the damages should be the difference in price 
between the contract price and the price at which the goods should have been 
delivered according to the terms of the new contract as decided by us. 
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Deliveries will have to be made at different times, and this rule must apply 
to each delivery. This is, however, only a primA facie rule. If it can be 
shown by either party that the reasonable course for minimising the damages 
would be otherwise, this prima facie rule should not be applied. For instance, 
if it could be shown that the reasonable course to be pursued would be for the 
buyer to enter into a forward contract on the date when the repudiation was 
accepted, the damages should be assessed according to the difference between 
that price in that forward delivery and the contract price, and so, also, if it 
could be shown that the reasonable course to be pursued would have been to 
enter into a forward contract at some later date.”’ 

The defendants appealed. 

Cyril Atkinson, K.C., and Cockshutt for the defendants. 

Sylvain Mayer, K.C., and Lowenthal for the plaintiff. 


BANKES, L.J.—This is an appeal from a decision of the Divisional Court as 
regards the proper method of arriving at the damages to which the successful 
party in the action is entitled. It is not necessary to state the facts. 

The main point is whether the latter part of s. 51 (3) of the Sale of Goods Act, 
1893, applies to this case. This raises two questions. The first is whether the 
latter part of the subsection applies at all except in a case of what is strictly 
speaking non-performance of a contract as opposed to an anticipatory breach 
arising from a repudiation of a contract. The second is whether, assuming that 
the section applies, the contract in this case is a contract in which no time is fixed 
for the deliveries. Now the second is, to my mind, a very important question on 
which I desire to reserve my judgment. Opinions of great weight have been 
expressed in reference thereto. Bamuacue, J., in Melachrino v. Nickoll and 
Knight (1) ({1920] 1 K.B. at p. 696) expressed the opinion that when s. 51 (3) 
speaks of no time being fixed for delivery, it refers to those contracts in which 
no mention of time is made and which, therefore, are to be performed within the 
indefinite period known as a reasonable time under the circumstances; and the 
Same view is expressed by Bray and Sankey, JJ., in their judgments in the present 
ease. I do not wish to express any opinion on that point, but to reserve it until 
it arises for decision. 

On the other question, on which the Divisional Court decided this case, I agree 
with their view, which, shortly expressed, is this: That the latter part of sub-s. (3) 
of s. 51 has no application to a case like the present, which is not the ordinary 
case of non-performance in the sense I have indicated, but which is the case of an 
anticipatory breach by repudiation of the contract before the time for performance 
arrives. I agree entirely with what Bray, J., said in the Divisional Court as to 
the way in which the damages are to be ascertained. I do not wish to add any- 
thing to that, because I may say something which may seem to be at variance with 
what the learned judge said. In my opinion, the rule he has laid down in this case 
is the correct rule and should be applied by the official referee in assessing the 
amount of damages in this case. 

For these reasons, in my opinion, the appeal fails and must be dismissed. 


WARRINGTON, L.J.—I agree. I also wish to reserve my opinion on the 
question whether a contract to deliver goods within a reasonable time is, for the 
purposes of s. 51 (8) of the Sale of Goods Act, 1893, a contract to deliver goods 
at a fixed time. That question ought to be determined only when it is necessary 
to determine it, and after full argument on both sides. It is not necessary to 
determine it here, because, whether or not the view of the Divisional Court on it 
is correct, their ultimate decision is right. The latter part of s. 51 (3), on which 
their judgment turns, does not appear to me to touch the case of an anticipatory 
breach—that is, a repudiation of a contract before the time has arrived for its 
performance which has been turned into a breach giving a cause of action by the 
acceptance of the repudiation by the other contracting party. As to that, I agree 
with what is said by the Divisional Court and by Banxzs, L.J., and I have nothing 
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to add; nor have I anything to add as to the mode of ascertaining the damages A 
laid down by the court. 


ATKIN, L.J.—I am of the same opinion. I think that the construction of 
s. 51 (3) of the Sale of Goods Act, 1893, which the defendants contend for, would, 
if it were admitted, introduce a very serious anomaly into the administration of the 
law relating to the sale of goods, because the position is this: It is admitted that, B 
if a contract is made for the sale of goods deliverable in the future by specified 
instalments at specified dates, and before the time has arrived for performance the 
contract is repudiated, and the repudiation is accepted, the damages have to be 
measured in reference to the dates on which the contract ought to have been per- 
formed. That is beyond controversy. The law was so laid down by CockBurn, 
C.J., in Frost v. Knight (2) in the Exchequer Chamber, and it was the law at the Q 
time when the Sale of Goods Act, 1893, was passed; and there is no reason to 
suppose that the Act intended to alter it. Cocksurn, C.J., said (L.R. 7 Exch. 
at p. 118): 

“The promisee may, if he thinks proper, treat the repudiation of the other 
party as a wrongful putting an end to the contract, and may at once bring his 
action as on a breach of it; and in such action he will be entitled to such D 
damages as would have arisen from the non-performance of the contract at the 
appointed time, subject, however, to abatement in respect of any circumstances 
which may have afforded him the means of mitigating his loss.’’ 


Therefore, if it was such a contract for delivery by fixed instalments at fixed times, 
then, although the action is brought in respect of the accepted repudiation, the 
damages would have to be assessed with reference to those fixed times. But it is B 
said that, if no times have been expressed in the contract, and the contract is such 

as would be construed by law as a contract for delivery by reasonable instalments 
over a reasonable time, even though those times might be ascertained as a question 

of fact by the jury, the plaintiff suing may not merely have an option, but is com- 
pelled to fix his damages in reference to the market price at the time when the 
repudiation takes place. That, I think, would introduce an anomaly entirely with- F 
out any kind of principle. I am satisfied that the Act never intended to make 
that distinction, or to vary what was the rule of law at the time when it was 
passed, a rule which has been recorded in countless decisions since the doctrine 

of repudiation of contract received its development in Frost v. Knight (2), namely, 
that the damages are to be fixed in reference to the time for performance of the 
contract subject to questions of mitigation. Therefore, I think that the view G 
taken by the Divisional Court is right on this point. 

Whether they are right in saying that a contract for delivery within a reason- 
able time is not a contract for delivery at a fixed time, I say nothing. I wish to 
reserve the point. It will have to be determined after giving very serious con- 
sideration to the weighty opinions of Barunacne, J., in Melachrino v. Nickoll and 
Knight (1), and of Bray and Sanxey, JJ., in the present case. I think there is H 
something to be said on the other side. It is difficult to see why it should be said 
that the contract for delivery at times which can be determined by a jury is not a 
contract for delivery at fixed times. It seems to me that a meaning could be 
given to the words, ‘‘if no time was fixed,”’ by reading them as referring to a 
contract such as to deliver goods on demand or to deliver goods as required by 
the purchaser. It might well be argued that that would give a meaning to the [ 
words in question. However, I do not wish to determine the question, especially 
in view of the opinions that have been expressed by the learned judges. For the 
reasons I have given, I agree that the appeal should be dismissed. 


Appeal dismissed. 


Solicitors: Rawle, Johnstone & Co., for H. Whittingham, Bolton; Cunliffe, Blake 
& Mossman, for Goulty & Goodfellow, Manchester. 


[Reported by W. C. SANDFoRD, Esgq., Barrister-at-Law.] 
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THE ARZPEITIA 


[Prosate, Divorce anp Apmiratty Drv1siI0on (Hill, J.), July 18, 1921] 
[Reported 126 L.T. 29; 15 Asp.M.L.C. 426] 


B Ship—Necessaries—Pay ments in respect of cargo—Liability of ship—Charges 
relating to discharge of cargo and departure from port. 

The agents at New York of the steamer A. made payments in connection 
with the discharge of her cargo at New York. In an action against the A. in 
rem to recover these disbursements as necessaries it was contended that they 
were made in respect of the cargo only, and were not necessaries to the ship. 

Held: payments, though made in respect of the cargo, were necessaries to 
the ship if she could not go on her business without them; the business of the 
A. consisted in entering the port of New York, discharging her cargo, and 
leaving the port, and, therefore, payment of charges which, being unpaid, 
would prevent her from doing any of these things was necessary to the A., 
notwithstanding that the amount disbursed did not become due, nor was the 
disbursement made, until after the A. had left New York; furthermore, quay 
rent for cargo, and the cost of destroying putrid cargo, were necessaries to the 
A., since by the law of New York she was liable for these charges, and could 
have been prevented from sailing had they not been paid. 


Notes. As to what are necessaries to a ship, see 30 Hatspury’s Laws (2nd Edn.) 
244, 245; and for cases see 41 Dicesr 261 et seq. 


Action for necessaries against the Spanish steamer Arzpeitia and her bail. 


Bateson, K.C., and G. P. Langton for the plaintiffs. 
A. T. Miller, K.C., and Noad for the defendants. 


HILL, J.—This is a claim in respect of disbursements made by the plaintiffs as 
agents for the defendants’ steamship Arzpeitia at New York, when she was on a 
voyage inward with a cargo which included a large quantity of onions, in March, 
1920. The plaintiffs were appointed brokers and agents, and throughout were in 
touch with the master, and it is sworn that what they did had his approval. They 
incurred a large number of expenses, and it is quite clear on the evidence that 
the whole of them were expenses incurred within their authority, so as to bind the 
shipowners personally, and as the shipowners have appeared to a writ in rem they 
have subjected themselves to the jurisdiction of the court, and there is no difficulty 
in dealing with the case against them in personam. 

The controversy has arisen because bail has been given, and the plaintiffs ask 
for judgment, not against the defendants as owners, but also against the bail, and 
it is in the interest of the bail, who have apparently failed to secure themselves 
vis-A-vis the Spanish shipowners, to show if they can that there is no right in rem 
against the ship. They seek to show that, not by evidence of their own, but by 
showing that the plaintiffs have not. sufficiently proved that the disbursements 
were for necessaries, so as to give them (the plaintiffs) a right in rem against the 
ship. What gives the defendants an opportunity for saying that some of these 
disbursements were not necessaries is that they were, in fact and immediately 
payments made in respect of the cargo of the ship, and they say it has become 
necessary therefore for the plaintiffs to prove that these disbursements made in 
respect of cargo were necessarily made for the ship, and were necessary in the 
sense that the ship, as a ship, could not go on her business without them. 

It seems to me now that the matter has been ventilated that it is quite suff- 
ciently proved that all these expenses were necessarily incurred on behalf of the 
ship to enable her to carry out her business. When the ship arrived it was found 
that a large part of the onions on board were unfit for any use, and the consignees 
never turned up to claim them. The health authorities interfered. A good part 
of the onions were finally removed, and dumped somewhere in the sea, and so 
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got rid of at considerable expense. Others were sold. Two or three items show 
the sort of expenses which the defendants say were not necessary items. A good 
part of an item 6026.11 dollars, is for quay rent on space occupied by the cargo, 
some of it at a date before the ship sailed from New York, but the bulk of it 
subsequently to the time she sailed. There is another item of 2873.14 dollars 
nearly all expenses for labour for loading cases and crates for onions into scows 1n 
connection with the dumping. These three items together made 12,839 dollars. 
By a payment on account on April 2, 1920, the plaintiffs received from the defen- 
dants the sum of 21,122.74 dollars being the whole of the disbursements account 
except 11,728.37 dollars, the amount claimed in the present action. Tf the defen- 
dants are right in saying that this 12,839 dollars was not a necessary disbursement 
they would be right in saying that all the items, which were for necessaries, had 
already been discharged, and that in respect of the balance there is no liability 
in rem. 

After the ship arrived, and it was discovered what the condition of the onions 
was the plaintiffs cabled the shipowners and wrote them in reference to the 
matter, and saying that they were taking steps with the customs authorities to 
endeavour to get them to authorise the sale of the onions. The cost of destroying 
was a charge upon the ship, and with 43,000 packages the cost would be consider- 
able. On Mar. 31 the plaintiffs asked for money on account saying that the 
estimated amount required for dealing with the onions was 21,122 dollars. It was 
upon that estimate that authority to pay 21,122 dollars was called out, and the 
amount was paid. There was a statement that otherwise the plaintiffs would be 
obliged to hold the ship to protect themselves. That seems to me that the obli- 
gation of getting rid of the damaged cargo was a charge upon the ship by the law 
of New York, and would be enforced by the authorities there against the ship. 

The employment of the ship that we have to consider is the inward and out- 
ward voyage, and any expenditure in relation to the ship or her cargo which she 
was bound to incur before she could either enter port, or discharge her cargo, or 
leave port seems to me to be a necessary expenditure for the ship within the 
meaning of the law. When I have looked at the plaintiffs’ affidavit it seems to 
me quite clear that the ordinary method of arranging discharge—the method which 
they were within their authority fully justified in adopting—was that they should 
hire quay space on behalf of the ship, and remain liable for the hire so long as the 
quay space remained occupied by the ship’s cargo. When the cargo was put out 
of the ship, she, in the circumstances, became under two liabilities : (i) To pay all 
expenses of the health authorities, and of the destruction of the cargo; (ii) to pay 
for the quay space as long as the onions occupied it. They were liabilities which 
were incurred by the ship’s agents for the ship, not after the ship sailed, but 
before the ship came in at all. They were the terms which the agents were 
bound to enter into on behalf of the ship, or were a legal liability on the part 
of the ship from the moment the agents engaged the quay space for the ship’s cargo. 
And it is quite immaterial that these liabilities accrued into money demands at a 
date subsequent to the sailing of the ship. The money payments were all a result 
of liabilities which the ship’s agents incurred in order to provide that which was 
necessary for the ship in the adventure of entering New York, discharging at New 
York and leaving New York. 

Therefore, it seems to me that the plaintiffs have established that the whole of 
these items were necessaries. There is no dispute as to their having been incurred, 
and as what I have stated covers the whole matter I see no advantage in sending 
the case to the registrar and merchants. 


Judgment for the plaintiffs. 


Solicitors : Downing, Handcock, Middleton & Lewis; W. A. Crump & Co., for 
Gilbert Robertson & Co., Cardiff. 


[Reported by Grorrrey Hurcurmson, Esq., Barrister-at-Law.] 
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BLUNDELL-LEIGH v. ATTENBOROUGH 


[Court or AppraL (Bankes, Warrington and Atkin, L.JJ.), March 16, 1921] 


[Reported [1921] 3 K.B. 235; 90 L.J.K.B. 1005; 125 L.T. 356; 
387 T.L.R. 567; 65 Sol. Jo. 474] 

B Pledge—Validity—J ewellery—Delivery to pledgee—Pledge by pledgee in fraud 
of pledgor to third person—Delivery of jewellery to third person—J ewellery 
not in possession of pledgor or pledgee at time of completion of pledge. 

On Noy. 1 the plaintiff handed to one M. jewellery for appraisal with a view 
to him making an advance on the security thereof. On Nov. 8, in fraud of 

Cc the plaintiff, M. pawned the jewellery for £1,000 with the defendant, who 

acted in good faith. On Nov. 5 M. agreed to lend the plaintiff £500 and in 

return the plaintiff signed a promissory note providing that he would pay M. 
or order £600, payable in six monthly instalments, and that M. should retain 
possession of the jewellery as security for re-payment of the loan. On Dec. 8 
M. borrowed £300 from B., and deposited with B. the plaintiff’s promissory 
note together with the defendant’s counterfoil deposit note. B. gave the 
plaintiff notice of the deposit of the promissory note and required all payments 
to be made to him. On Dec. 16 M. died. The plaintiff paid B. £400 on 
account of the sum due on the promissory note, payment being made with 
notice of the defendant’s position and claim. The plaintiff made no tender 
of the debt to the defendant. In an action by the plaintiff claiming the return 
of the jewellery, 

Held: the delivery of the jewellery by the plaintiff to M. on Nov. 1 was a 
good delivery for the purpose of creating a pledge whenever the pledge should 
be created, which pledge was in fact completed on Nov. 5, and, the delivery 
being a good delivery for the purpose of pledge which was subsequently com- 
pleted, its character was not altered by the facts that M. had in the mean- 
while pledged the jewellery to the defendant, and that neither the plaintiff 
nor M. was in possession of the jewellery at the time of the completion of 
the pledge to M.; but, as the plaintiff had made no tender to the defendant, 
she was not entitled to recover the jewellery. 

Judgment of Satrer, J., [1921] 1 K.B. 382, reversed. 


Notes. As to delivery of pledges, see 29 Hausspury’s Laws (8rd Edn.) 214 et 
G 84: and for cases see 37 Diaest 4 et seq. 
Case referred to: 
(1) Whitehorn Bros. v. Davison, [1911] 1 K.B. 463; 80 L.J.K.B. 425; 104 L.T. 
234, C.A.; 37 Digest 21, 169. 


Appeal from an order of Saurer, J. 
The plaintiff claimed to recover possession of certain jewellery, her property, 
H which had been pawned by a third party, one George Miller, with the defendant, 
a pawnbroker. The defendant, by his defence, in para. 1 said that the goods 
were not the plaintiff’s goods. In para. 2 he denied that he detained the said goods 
or any of them. Paragraph 3 was as follows: Alternatively, the defendant says 
that on or about Nov. 3, 1919, the plaintiff delivered all the . . . goods to one 
George Miller and verbally authorised him to raise money upon the same by 
I pledging them, and that on the said Nov. 3, 1919, the said George Miller pledged 
all the said goods with the defendant for the sum of £1,000 and interest upon 
the terms of a contract in writing of that date. The said sum of £1,000 with 
interest at the rate of 15 per cent. per annum still remains due and owing to the 
defendant. Paragraph 4: Further alternatively, the defendant says that the plain- 
tiff pledged all the said goods with the said George Miller to secure the payment 
to the said George Miller of the sum of £600 then due from the plaintiff to the 
said George Miller, and that the said George Miller pledged the said goods with 
the defendant as aforesaid. The plaintiff has not paid the said sum of £600 nor 


526 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


any part thereof, and that sum still remains due and owing from her. Paragraph 
5: Further alternatively, the defendant says that on Nov. 3, 1919, the said George 
Miller was a mercantile agent within the meaning of the Factors Act, 1889, and 
was then in possession of the said goods with the consent of the plaintiff, and 
that thereupon the said George Miller when acting in the ordinary course of 
business of a mercantile agent pledged all the said goods with the consent of the 
plaintiff, and that thereupon the said George Miller when acting in the ordinary 
course of business of a mercantile agent pledged all the said goods with the 
defendant in manner and for the consideration alleged in para. 3 hereof. The 
defendant received the said goods in pledge from the said George Miller in good 
faith and without notice that the said George Miller had not authority to make the 
said pledge. 

Saurer, J., held (i) that, even if Miller was a mercantile agent, the fraudulent 
pawning of the jewellery was not a disposition made by him when acting in the 
ordinary course of business as a mercantile agent; (ii) Miller acquired no right to 
the goods against the plaintiff by the original bailment, and he could therefore 
give no such right to the defendant; (iii) nor did the defendant acquire any right 
against the plaintiff by virtue of the transaction between the plaintiff and Miller 
on Nov. 5, because there was no valid pledge of the jewellery by the plaintiff to 
Miller; (iv) no valid pledge was possible where, as in this case, the goods were 
not at the time of the contract to pledge and have never been since in the actual 
or constructive possession of the pledgor or pledgee, or of the agent of either; and 
(v) the plaintiff was not estopped from denying that Miller made a valid pledge 
to the defendant, or that she made a valid pledge to Miller. Therefore the plain- 
tiff was entitled to the return of her jewellery and nominal damages. The defen- 
dant appealed. 

Schwabe, K.C., and C. L. Attenborough for the defendant. 

J. D. Cassels (Sir Ellis Hume-Williams, K.C., with him) for the plaintiff. 


BANKES, L.J.—This is an appeal from a judgment of Satrer, J., and, with 
respect to the learned judge, I do not take the same view of the case that he took. 
I do not think that I differ from his view of the law at all, but it seems to me that 
i point on which I differ from him is the inference that is to be drawn from the 

acts. 

The plaintiff, a lady, was the owner of a considerable amount of valuable jewel- 
lery. She was in need of money, and she got into communication with a man 
named Miller with a view to his procuring money for her. On Nov. 1 they had a 
discussion, and the plaintiff describes what happened in these terms. She said: 


“I did not give Miller the jewellery to see if he could raise money on it. 
If I did not pay he was to have the jewellery. He was to examine the jewellery 
and see the value of it, and then he was to let me know what offer he could 
make as to lending me money. He was to keep the jewellery as security if he 
made the advance.”’ 


I agree that the effect of what passed between the lady and Miller on that day 
was to constitute him a gratuitous bailee of this jewellery for the purpose of his 
ascertaining what its value was, and deciding whether he could make an advance 
and, if so, what amount. But there was on that day a bailment and a delivery ae 
the conclusion of fact that I draw from what occurred is that the dalreurs 
although it accompanied the bailment on that day, and was, therefore, a deliver 
for the purpose of the bailment, was also a delivery which as between shies mers: 
was to constitute a delivery for the purpose of creating a pledge if Miller found 
that he could and did advance a sum which the plaintiff waakds accept. On that 
ih Noy. 1 Miller went to Messrs. Attenborough and pledged the jewellery with 
them, obtaining a first advance of £500, and on Noy. 3 he obtained a second 
advance upon the jewellery. It was not until after that that he went and saw 
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The learned judge says this: 


‘Pledge is a conveyance pursuant to a contract, and it is essential to a valid 
pledge that delivery of the chattel shall be made by the pledgor to the pledgee 
in pursuance of the contract to pledge. Delivery may of course be made by 
and to agents, and it may be actual or constructive. If at the time of the 
contract to pledge the pledgee is already in possession in another capacity, 
the contract to pledge is itself constructive delivery. Even if the pledgee is 
not in possession at the time of the contract, but acquires possession from a 
third party subsequently, it may be that such acquisition of possession would, 


by virtue of the contract to pledge, amount to constructive delivery by the 
pledgor.’’ 


I do not think anybody would quarrel with the learned judge’s statement of the 
law. But then he goes on in reference to the facts of this particular case to say 
this : 
“But where, as in this case, the goods were not at the time of the contract 
to pledge, and have never since been, in the actual or constructive possession 


of the pledgor or pledgee, or of any agent of either, I think that no valid 
pledge was at any time possible.’’ 


That is where I disagree with the learned judge, and I disagree because upon the 
facts I draw the inference that there had been an agreement between these parties 
on Nov. 1; a delivery which was a good delivery for the purpose of creating a pledge 
whenever that pledge was created. It was in fact created or completed, I would 
say, on Nov. 5. The argument of counsel for the plaintiff is that the effect of the 
delivery on Nov. 1 was at an end from the moment when Miller parted with the 
goods. I cannot accept that as what appears to me to be the true inference from 
the facts. It is obvious to my mind that the plaintiff intended, when she handed 
over this jewellery to Miller, to create a valid pledge as between him and her from 
the moment when he handed her money by way of loan which she was prepared 
to accept. In those circumstances it does not seem to me to affect the character 
of the delivery that Miller did something between Nov. 1 and 5 that he had no 
right todo. In those circumstances I think that the decision in Whitehorn Bros. v. 
Davison (1) had the effect which Satrer, J., thought it had, and I think rightly 
thought it had, namely, that to use the language used in that case, ‘‘the transaction 
of Nov. 5 went to feed the defendant’s title.’’ 

For these reasons I think, there having been no tender, that counsel for the 
defendant is right in saying that the defendants were entitled to judgment. I 
think, therefore, this appeal must be allowed with costs and judgment for the 
plaintiff set aside and entered for the defendants with costs. 


WARRINGTON, L.J.—I am of the same opinion. The goods were unquestion- 
ably delivered to Miller, who had possession of them at the time when he delivered 
them to the defendants, Messrs. Attenborough. The question is, What were the 
terms upon which he had possession of the goods at the time? I think those terms 
are best expressed in the evidence of the plaintiff in cross-examination. She said 
that she had deposited the jewellery with him. Then she went on to say: ‘‘He was 
to examine the jewellery and see the value of it, and then he was to let me know 
what offer he could make me as to lending the money.’’ Then come these words, 
which are of the utmost importance: ‘‘He was to keep the jewellery as security 
if he made the advance.’’ It seems to me quite plain that the arrangement made 
between them was this, that if he made the advance the jewellery was to stand as 
security for the advance, and the possession given originally before the advance 
was made was the possession which was to be kept by him for the purpose of 
creating the security by way of a pledge. Now it seems to me that in this case 
no perfect delivery of possession was required; that although it was perfectly open 
to the plaintiff to refuse an advance, in which case, of course, Miller would 
remain a mere gratuitous bailee, as soon as the advance was made and was 
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accepted by the plaintiff, as it was in fact made and accepted, then there was a A 
complete contract, and the legal position of the pledgor and pledgee was consti- 
tuted not by new delivery of possession at the time of the advance, but by the 
original delivery of possession which had been made for the purpose of creating the 
security which it was ultimately agreed to deliver. It is there that I differ from 
the view of the learned judge. I do not think under these circumstances it was 
necessary at the time of the actual advance that the goods should be actually in 
the possession of Miller. I agree, therefore, that the judgment ought to have been 

for the defendants, and that the existing judgment for the plaintiff must be set 
aside and judgment now entered for the defendants. 


ATKIN, L.J.—I agree. I think it is sufficient for the purposes of this appeal 
to say that in one small particular I draw a different inference of fact from that @ 
drawn by the learned judge. After stating the arrangement that the plaintiff 
should hand Miller the jewellery so as to examine and value it so as to enable him 
to decide whether or not he would make an offer to assist her, the learned judge 
says she handed him the jewellery in pursuance of this arrangement and for this 
purpose only. With great respect I do not think that is a true inference from the 
facts. I think it was handed to him for the purpose indicated, namely, that he J) 
should value it to enable him to decide whether or not he would make an offer 
to assist her, and that if he did make an offer to assist of the kind that had been 
discussed between them, of £500, that then he was to hold the jewellery as 
security for that advance. Therefore that was a delivery which, it seems to me, 
as soon as he made the proposed arrangement, which was assented to, would be 
good delivery so as to constitute a good pledge. I think under those circumstances J} 
_ the title that was given to Miller would under any circumstances enure to the 
benefit of the defendants. Therefore, for the reasons given by my brothers, I 
agree that this appeal should be allowed, and that judgment should be entered 
for the defendants. 
Appeal allowed. 


Solicitors: A. Ross Dagg; Stanley Attenborough & Co. F 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


BARNETT v. COHEN 


| Kine’s Bencw Division (McCardie, J.), April 6, 8, 1921] H 


[Reported [1921] 2 K.B. 461; 90 L.J.K.B. 1807; 125 L.T. 733; 
37 T.L.R. 629; 19 L.G.R. 623] 


Fatal Accident—Damages—Loss of pecuniary advantage—Need to prove reason- 
able probability of advantage—Death of child, aged four—Help to father in 
future—Possibility of father predeceasing child. 

In an action under the Fatal Accidents Act, 1846, it is not sufficient for the I 
plaintiff to prove that by the death of the deceased he lost a mere speculative 
possibility of pecuniary benefit. To succeed he must prove a reasonable proba- 
bility of pecuniary advantage. 

The plaintiff claimed damages under the Fatal Accidents Act, 1846, for the 
loss of his son, aged four years old, who was living with him and oh killed 
while walking along the pavement by being crushed by a pole which fell 
while being unloaded from a van owing to the negligence of the defendant's 
servants. The plaintiff made some £1,000 per year from a retail business. 
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He was forty years of age, his wife was thirty-three, and neither of them 
was in good health. The plaintiff intended to give the child, who was an 
intelligent boy, a good education, probably up to university level, and his 
claim to damages rested on his anticipation of the services and help or 
pecuniary aid of the son in the future. 

Held: the plaintiff's claim was based on contingencies and uncertainties 
which, owing to the extreme youth of the deceased child, combined with the 
fact that the plaintiff himself, because of his ill health, might have predeceased 
the child, one was unable to predict with reasonable certainty would material- 
ise, and, therefore, he had failed to prove a reasonable expectation of pecuniary 
benefit, and the action failed. 

Fatal Accident—Evidence—Defendant’s negligence—Depositions, and verdict 

and rider of jury at inquest. . 

In an action under Lord Campbell’s Act (Fatal Accidents Act, 1846), the 
depositions, verdict and rider of the jury at the coroner’s inquest are not 
admissible in evidence as proof of the defendant's negligence. 


Notes. Under the Fatal Accidents Act, 1959 (39 Hanspury’s Srarutrs (2nd 
Edn.) 941) the classes of dependants who may claim under the Acts has been 
extended and provision made for excluding certain benefits in assessing damages. 
By s. 1 of the Law Reform (Contributory Negligence) Act, 1945 (17 Hauspury’s 
SratuTes (2nd Edn.) 12), provision is made for the apportionment of liability in 
case of contributory negligence. 

Referred to: Baker v. Dagleish Steamship Co., [1922] 1 K.B. 361. 

As to negligence causing death, see 28 Hatspury’s Laws (8rd Edn.) 84 et seq., 
100 et seq.; and as to depositions and verdict of coroner’s inquest as evidence in 
civil proceedings, see ibid., vol. 8, p. 538; and for cases see 86 Dicest (Repl.) 208 
et seq., 13 Dicest (Repl.) 172, 173. For the Fatal Accidents Act, 1846, see 17 
Haussury’s Strarures (2nd Edn.) 4. 


Cases referred to: 
(1) Bird v. Keep, [1918] 2 K.B. 692; 87 L.J.K.B. 1199; 118 L.T. 633; 34 T.L.R. 
513; 62 Sol. Jo. 666; 11 B.W.C.C. 133, C.A.; 13 Digest (Repl.) 173, 418. 

(2) Calmenson v. Merchants’ Warehousing Co., (1921), 90 L.J.P.C. 134; 125 
L.T. 129; 65 Sol. Jo. 341, H.L.; 13 Digest (Repl.) 172, 411. 

(3) Printing Telegraph and Construction Co. of Agence Havas v. Drucker, [1894] 
2 Q.B. 801; 64 L.J.Q.B. 58; 71 L.T. 172; 42 W.R. 674; 10 T.L.R. 641; 
38 Sol. Jo. 661; 9 R. 677, C.A.; 22 Digest (Repl.) 126, 1093. 

(4) Morgan v. Nicholl (1866), L.R. 2 C.P. 117; 36 L.J.C.P. 86; 15 L.T. 184; 
12 Jur.N.S. 963; 15 W.R. 110; 22 Digest (Repl.) 125, 1079. 

(5) Re De Burgho’s Estate, [1896] 1 I.R. 274; 21 Digest 226, p. 

(6) Llanover v. Homfray, Phillips v. Hanover (1881), 19 Ch.D. 224; 30 W.R. 
557, C.A.; 22 Digest (Repl.) 126, 1099. 

(7) Blake v. Midland Rail. Co. (1852), 18 Q.B. 93; 21 L.J.Q.B. 283; 18 L.T.O.S. 
330; 16 Jur. 562; 118 E.R. 35; 36 Digest (Repl.) 221, 1176. 

(8) Holleran v. Bagnell (1879), 6 L.R.Ir. 833; 36 Digest (Repl.) 212, *2005. 

(9) Taff Vale Rail. Co. v. Jenkins, [1913] A.C. 1; 82 L.J.K.B. 49; 107 L.T. 564; 
29 T.L.R. 19; 57 Sol. Jo. 27, H.L.; 36 Digest (Repl.) 2138, 1124. 

(10) Dalton v. South Eastern Rail. Co. (1858), 4 C.B.N.S. 296; 27 L.J.C.P. 227; 
31 L.T.O.S. 152; 4 Jur.N.S. 711; 6 W.R. 574; 140 E.R. 1098; 36 Digest 
(Repl.) 214, 1129. 

(11) Chaplin v. Hicks, [1911] 2 K.B. 786; 80 L.J.K.B. 1292; 105 L.T. 285; 27 
T.L.R. 458; 55 Sol. Jo. 580, C.A.; 17 Digest (Repl.) 89, 96. 

12) Bramall v. Lees (1857), 29 L.T.O.S. 111. 

a Duckworth v. Johnson (1859), 4 H. & N. 653; 29 L.J.Ex. 253° 38 T3:T.0:8: 
274; 5 Jur.N.S. 630; 7 W.R. 655; 157 E.R. 997; 36 Digest (Repl.) 211, 1112. 

(14) Stimpson v. Wood & Son (1888), 57 L.J.Q.B. 484; 59 1..T, 218; 62.J.P. 822; 
36 W.R. 734; 4 T.L.R. 589, D.C.; 386 Digest (Repl.) 214, 1131. 
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(15). Harrison v. London and North Western Rail. Co. (1885), Cab. & El. 540; 1 
T.L.R. 519; 36 Digest (Repl.) 214, 1130. 

(16) Wolfe v. Great Northern Rail. Co. of Ireland (1890), 26 L.R.I. 548; 36 
Digest (Repl.) 212, *2007. 

(17) Price v. Glynea and Castle Coal and Brick Co. (1915), 85 L.J.K.B. 1278; 114 
L.T. 264; 60 Sol. Jo. 274; 9 B.W.C.C. 188, C.A.; 36 Digest (Repl.) 222, 
1186. 

(18) Clark v. London General Omnibus Co., Ltd., [1906] 2 K.B. 648; 75 L.J.K.B. 
907; 95 L.T. 485; 22 T.L.R. 691; 50 Sol. Jo. 681, C.A.; 36 Digest (Repl.) 
207, 1083. 


Action tried by McCarpig, J., without a jury. 

The plaintiff claimed under the Fatal Accidents Act, 1846, to recover damages 
for the death of his son Sidney, aged four years, through the alleged negligence of 
the defendants. He sued as legal personal representative for his own benefit. 


The facts and arguments sufficiently appear from the judgment. 


Hawkin for the plaintiff. 
T. Scanlan and Montague Berryman for the defendants. 


Cur. adv. vult. 


April 8. McCARDIE, J, read the following judgment.—This action is brought 
by the plaintiff under Lord Campbell’s Act, 1846, to recover damages for the death 
of his son Sidney through the negligence of the defendants. He sues as legal 
personal representative, and states that he brings the suit for his own benefit. 
The child was killed in December, 1919, and was then just under four years of age. 
He lived with the plaintiff. The case is of legal interest for two distinct reasons. 
In the first place it raises a question as to the admissibility in evidence of the 
testimony given before, and the verdict of, a coroner’s jury. In the second place 
it raises a question as to the proof of damage required under Lord Campbell’s Act. 

The facts as to the death can be stated very briefly. On Dec. 24, 1919, the child, 
Sidney Barnett, was walking along the pavement in Whitechapel Road. The 
defendants’ servants were unloading long and heavy poles from a van which was 
drawn up by the kerb. Two of the defendants’ men took one of the poles, which 
was about 35 ft. long and weighed about 5 cwt. One held the butt end of the pole 
on his shoulder, while the second man held the other end of the pole on his arm. 
In order to get the pole through the gateway, it was necessary for one of the men 
to wheel round and thus allow it, or cause it, to project temporarily into the horse- 
way. While it was so projecting, a horse and cart came along. The driver failed 
to notice the pole and his van struck it, thereby knocking it out of the hold of the 
defendants’ two servants. As the pole fell to the ground, it struck the plaintiff's 
child, who was just under it, and seriously crushed him. He died almost at once. 
Hence the plaintiff's action against the defendants for the negligence of their 
servants. Such are the undisputed facts. The other brief facts I will state later. 
To the circumstances already stated, counsel for the plaintiff claimed to add as 
admissible testimony (i) the evidence before the coroner on Dec. 31, 1919, and (ii) 
the verdict and rider of the coroner's jury. A substantial amount of evidence, 
which I need not detail, was given in the Coroner’s Court. The verdict was acci- 
dental death. The rider was this: 


‘The jury are of opinion that there should have been more careful outlook 
and supervision of such a dangerous operation."’ 
This, I think, was, in substance, a finding of negligence against the defendants, and 
counsel for the plaintiff claims that I should act on that finding. Counsel for the 
defendants vigorously argues that I should reject in toto the evidence, verdict and 
rider or finding before the coroner. Both counsel asked that I should give a 
definite ruling on the question inasmuch as uncertainty prevails in the profession 
as to the law. I cannot myself think that the matter admits of any real doubt at 
the present day. It is well, however, to deal clearly with the point so far as it 
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concerns civil causes. In former days a measure of confusion existed as to the 
effect of proceedings before a coroner: See PHIPson oN Evipence (5th Edn.) p. 336. 
The distinction between judgments as to status or judgments in rem on the one 
hand and judgments or findings of a different nature was not fully or clearly appre- 
ciated: See Taytor on Evmence (11th Edn.) s. 1674. I need not analyse the 
question now, for the whole subject is illuminated by the judgments of the Court 
of Appeal in Bird v. Keep (1). There a question arose under the Workmen’s 
Compensation Act, 1906. It was held by the court that the record of the coroner's 
inquisition was not admissible as evidence of the cause of death. The relevant 
decisions were carefully examined by Swinren Kapy, M.R., and Banxes, L.J., and 
the principles involved were considered. The argument of Mr. A. Powell, K.C., 
for the applicant may be taken as representing the submission of counsel for the 
plaintiff in the present case. It was pointed out by Swinren Eapy, M.R., that, at 
different periods of our legal history, different views have existed on the position. 
The effect of the judgment of Swinren Eapy, M.R., is thus put ({1918] 2 K.B. 
at p. 699) : 
‘I am of opinion that the result of an investigation conducted by the coroner, 
however valuable for certain purposes, cannot in law be treated as prima facie 
evidence against any person of the facts found by the jury.”’ 


Bird v. Keep (1) is not, perhaps, as widely known as may be wished. That the 
view of the Court of Appeal in that case may be treated as authoritative seems to 
be clear from the opinions expressed in the House of Lords in Calmenson v. Mer- 
chants’ Warehousing Co. (2). There Lorp Duneprin (with the concurrence of Lorp 
SHaw) deprecated reliance in an action under Lord Campbell's Act, upon the pro- 
ceedings before the coroner. He said this: 


‘The primary object of an inquiry before a coroner is not to fix responsibility 
on anyone; the parties to the action at law are not necessarily represented at 
the inquest, and attention is not directed by examination and cross-examination 
to many points which may be of importance in the action. The expression of 
opinion of the coroner’s jury, even if it touches the question of responsibility, 
cannot be made evidence in the action of any admission. Evidence given at an 
inquest may legitimately be used for the purposes of cross-examination of a 
witness at the trial.”’ 


Such are the two guiding authorities. I therefore reject wholly in the present case 
the evidence, verdict and rider in the proceedings before the coroner. I should 
mention that counsel for the plaintiff sought to rely on R.S.C., Ord. 37, r. 8, which 
provides that 


‘“‘an order to read evidence taken in another cause or matter shall not be 
necessary, but such evidence may, saving all just exceptions, be read on ex 
parte applications by leave of the court or a judge, to be obtained at the time 
of making any such application, and in any other case upon the party desiring 
to use such evidence giving two days’ previous notice to the other parties of 
his intention to read such evidence.”’ 


_ In my view, that rule of court does not assist the plaintiff. In the first place it 
relates to evidence only, and not to verdicts or judgments. Secondly, it does not 
alter the law of evidence. As Lorp Esuer, M.R., put it in Printing, Telegraph and 
Construction Co. of Agence Havas v. Drucker (3) ([1894] 2 Q.B. at p. 803): “The 
rule does not make that evidence which is not by law evidence.’’ The conditions 
under which advantage can be taken of Ord. 37, r. 3, are shown by the case just 
cited and by such decisions as Morgan v. Nicholl (4); Re De Burgho’s Estate (5) 
and Llanover v. Homfray (6): see the notes to Ord. 37, r. 3, in the Yearty Practice 
OF THE SUPREME Court 1921 [see now notes to Ord. 37, r. 3, of the ANNUAL Practice, 
1960]. I must, therefore, form an independent opinion whether the defendants 
were guilty of negligence causing the death of the plaintiff's son. In my view, 
such negligence is established. A considerable body of evidence was called before 
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me at the trial. I need not detail it. On that evidence, I am satisfied that the 
defendants were negligent in several respects. First, they failed to exercise proper 
supervision over the unloading of the poles. Secondly, they failed to warn 
approaching traffic of the projection of the poles into the horseway. Thirdly, they 
failed to warn foot passengers on the pavement of the danger of a falling pole; and 
fourthly, the two servants of the defendants ought not to have allowed the pole in 
question to project into the roadway just as a horse and cart were approaching. 
I therefore find that the death of the plaintiff's son was due to the defendants’ 
negligence. _ 

This finding gives rise to the second question—namely, has the plaintiff proved 
the pecuniary loss requisite to establish a cause of action? This point was well and 
fully argued by counsel. I need only state a few relevant facts. The deceased 
child was a bright and healthy boy. He had gone to school when only two years 
of age. The plaintiff (his father) has two other children, both boys, aged nine and 
thirteen. The plaintiff is a retail and wholesale trading engineer. He has a good 
business. He makes about £1,000 a year. His age is forty. His health is not 
good; he suffers from nerves and a dilated heart. His wife is thirty-three; her 
health is defective. The plaintiff meant to give the deceased child a good educa- 
tion; to send him to an ordinary school until about fourteen years old, then to a 
secondary school, and then, perhaps, to a university. The plaintiff’s claim to 
damages must rest in substance upon his anticipation of the future services and 
help or the pecuniary aid in the future of the son who, at four years of age, is now 
dead. The directly material words in s. 2 of Lord Campbell’s Act, 1846, are these : 


‘In every such action the jury may give such damages as they may think 
proportioned to the injury resulting from such death to the parties respectively 
for whom and for whose benefit such action shall be brought.’ 


These words are but rarely cited in the decisions, but it is essential to recall them 
if those decisions are to be understood. Lord Campbell's Act created a wholly new 
cause of action with a novel body of features as to damages : See Pottock on Torts 
(11th Edn.) pp. 66, 68. Nothing can be given by way of solatium for the injured 
feelings of the relatives (Blake v. Midland Rail. Co. (7)). All that can be dealt with 
or assessed is pecuniary loss: See Blake’s Case (7); and BryeN on NEGLIGENCE 
(8rd Edn.) pp. 184, 185. I need not consider the cases where a wife sues for the 
death of her husband, or a child for the death of its father. Here the father sues 
for the death of his infant child. Now, at one time it was thought that a father 
would fail in his action unless he gave proof of pecuniary advantage in actual 
existence prior to or at the time of the death of the child: See Holleran v. Bagnell 
(8). In that case, the child was seven years of age. She rendered some slight 
household services. Morris, C.J., said that there was no instance of an action 
for loss caused to a plaintiff by the death of a person of such tender age. He 
added: ‘‘There should be distinct evidence of pecuniary advantage in existence 
prior to or at the time of the death.’’ This latter remark of Morris, C.J., has, 
however, been nullified by the opinion of the House of Lords in Taff Vale Rail. Co. 
v. Jenkins (9), where the dead child was a girl aged sixteen. There Lornp Hanpanr 
said ((1913] A.C. at p. 4): 

‘The basis is not what has been called solatium, that is to say, damages 
given for injured feelings or on the ground of sentiment, but damages based 
on compensation for a pecuniary loss. But then loss may be prospective, and 
it is quite clear that prospective loss may be taken into account. It has been 
said that this is qualified by the proposition that the child must be shown to 
have been earning something before any damages can be assessed. I know 
of no foundation in principle for that proposition, either in the statute or in 
any doctrine of law, which is applicable; nor do I think it is really established 
by the authorities when you examine them.”’ 

Later Lorp Haupanr said: 


“T have already indicated that in my view the real question is that which 
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Wi1tEs, J., defines in one of the cases quoted to us: Dalton v. South Eastern 
Rail. Co. (10): ‘Aye or No, was there a reasonable expectation of pecuniary 
advantage?’ ’’ 
The House of Lords affirmed the verdict of the jury for £75 damages. This ques- 
tion of reasonable expectation of pecuniary advantage seems to me to be a mixed 
question of fact and law. Mere difficulty in assessing damages should not bar a 
plaintiff from recovering: See the principle involved in Chaplin v. Hicks (11). 
But, on the other hand, I think the plaintiff must adduce such evidence as affords 
the judge a reasonable basis on which to infer that pecuniary damage has been 
inflicted on the plaintiff. Such a basis was held to exist in Bramall v. Lees (12), 
where the father secured a verdict for £15 before Crompron, J., and a jury, although 
the child was only twelve years old, was earning nothing, and was at the time of 
its death pecuniarily a burden to its parents. Apparently the verdict was based 
on the ground that in the course of a year or two the child would have earned 
wages at a factory near its father’s home. A rule nisi for a new trial was granted 
by the Exchequer Court, but was not, I gather, further pursued. In Duckworth 
v. Johnson (18) the father gained a verdict for £20 for the death of his son, aged 
fourteen, who had, when twelve years old, earned 4s. a week in a painter’s shop. 
_In discharging the rule nisi for a new trial, Pornockx, C.B., said (4 H. & N. 
at p. 657): 

‘“My opinion is that, looking at the Act of Parliament, if there was no 
damage, the action is not maintainable. It appears to me that it was intended 
by the Act to give compensation for damage sustained, and not to enable 
persons to sue in respect of some imaginary damage, and so punish those who 
are guilty of negligence by making them pay costs.’’ 

The court, however, felt that there was just enough evidence there to support the 
verdict. The matter was put somewhat vaguely by Watson, B., in the course of 
his judgment, when he said: ‘‘There must be some evidence of a prospect of 
benefit.’’ I think that the only way to distinguish between the cases where the 
plaintiff has failed from the cases where he has succeeded, is to say that in the 
former there is a mere speculative possibility of benefit, whereas in the latter there 
is a reasonable probability of pecuniary advantage. The latter is assessable. The 
former is non-assessable. This test, though necessarily loose, seems to be the only 
one to apply. The plaintiff, a widow, failed in Stimpson v. Wood & Son (14). 
Because, as I read the decision of Manisty, J., and STEPHEN, J., there was nothing 
more than a mere possibility of loss upon the facts of the case. So, too, in 
Harrison v. London and North Western Rail. Co. (15), the plaintiff, a husband, was 
also defeated because he failed to prove anything more than a possibility of loss 
through the death of his wife. As Lopns, J., said (Cab. & El. at p. 541): 

“T must take into account all the circumstances of the case, and all the 
contingencies and uncertainties that arise.’’ 

The case which might appear to go nearest in favour of the present plaintiff is 
Wolfe v. Great Northern Rail. Co. of Ireland (16), where the plaintiff, a telegraph 
clerk, obtained a verdict for £150 for the death of his daughter, aged ten, who 
helped her parents in the house and who, moreover, was of such exceptional value 
in that way as to enable them to dispense with a servant. The Irish Court of 
Appeal held that there was evidence which justified the jury in the conclusion that 
the services of the deceased were of a pecuniary value exceeding the cost of her 
maintenance and education. The verdict, however, was reduced to £50. The 
facts in that case were exceptional as to the value of the child. 

In the present action the plaintiff has not satisfied me that he had a reasonable 
expectation of pecuniary benefit. His child was under four years old. The boy 
was subject to all the risks of illness, disease, accident and death. His education 
and upkeep would have been a substantial burden to the plaintiff for many years 
if he had lived. He might or might not have turned out a useful young man. 
He would have earned nothing till about sixteen years of age. He might never 
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have aided his father at all. He might have proved a mere expense. I cannot 
adequately speculate one way or the other. In any event, he would scarcely have 
been expected to contribute to the father’s income, for the plaintiff even now 
possesses £1,000 a year by his business and may increase it further, nor could the 
son have been expected to aid in domestic service. The whole matter is beset 
with doubts, contingencies and uncertainties. Equally uncertain, too, is the life 
of the plaintiff himself in view of his poor health. He might or might not have 
survived his son. That is a point for consideration, for, as was pointed out by 
Banxes, L.J., in Price v. Glynea and Castle Coal and Brick Co. (17): 


‘‘Where a claim is made under Lord Campbell's Act, as it is here, it is not 
only a question of the expectation of life of the deceased man, but there is also 
a question of the expectation of the life of the claimant.” 


Upon the facts of this case the plaintiff has not proved damage either actual or 
prospective. His claim is pressed to extinction by the weight of multiplied con- 
tingencies. The action therefore fails. Even if I had awarded damages, they 
would not have exceeded the £10 paid into court by the defendants with a denial 
of liability. The suggested heads of damage, other than the one I have above 
dealt with, are clearly invalid. The burial expenses are not recoverable: See 
Clark v. London General Omnibus Co. (18) [now recoverable under s. 2 (3) of the 
Law Reform (Miscellaneous Provisions) Act, 19384]. Upon the same principle, I 
am debarred from allowing either the expenses incurred by the plaintiff, in defer- 
ence to his religious duties as a Jew, in procuring a watcher upon the body of his 
dead child, or the loss he was put to through the like duties in abstaining from 
business labours for a space of time after the death. I sympathise with the plain- 
tiff in the loss of his child, but I am bound in law to give judgment for the 
defendants. 

Judgment for defendants. 

Solicitors: Saunders, Sobell ¢ Co.; F. J. Berryman. 


[Reported by T. W. Moraan, EsqQ., Barrister-at-Law.] 


STONEHOUSE AND ANOTHER v. MASSON 


[Kine’s Bencn Division (A. T. Lawrence, C.J., Darling, Avory, Shearman, and 
Greer, JJ.), April 19, 1921] 


[Reported [1921] 2 K.B. 818; 91 L.J.K.B. 93; 125 L.T. 463; 
85 J.P. 167; 87 T.L.R. 621; 19 L.G.R. 477; 27 Cox, C.C. 23] 


Vagrants—Fortune-telling—'‘Pretending or professing to tell fortunes’’—Need to 

prove intent to deceitve—Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 4. 

By s. 4 of the Vagrancy Act, 1824: ‘‘. . . every person pretending or pro- 
fessing to tell fortunes, or using any subtle craft, means, or device, by palmistry 
or otherwise, to deceive and impose on any of His Majesty's subjects . . ES 
shall be deemed a rogue and vagabond. ; 

The words ‘‘to deceive and impose on any of His Majesty's subjects’’ do not 
qualify ‘“pretending or professing to tell fortunes,’’ and on their true construc- 
tion they do not mean ‘‘with intent to deceive or impose on...’’. Therefore, 
if a person is found to have pretended or professed to tell fortunes the offence 
under the section is complete without proof of any such intent on his part. 

Davis v. Curry (1), [1918] 1 K.B. 109, disapproved of. 


ee Section 4 of the Vagrancy Act, 1824, has been repealed so far as it 
extends to persons purporting to act as spiritualistic mediums or to exercise any 
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powers of telepathy, clairvoyance or other similar powers, or to persons who, in 
purporting so to act or to exercise such powers, use fraudulent devices: see 
Fraudulent Mediums Act, 1951 (30 Haussury'’s Srarures (2nd Edn.) 40), which 
makes new and express provision for the punishment of such fraudulent persons. 

Followed : Irwin v. Barker (1925), 69 Sol. Jo. 589. 

As to fortune telling, see 10 Hanssury’s Laws (8rd Edn.) 699; and for cases see 
15 Diersr (Repl.) 924, 925. For Vagrancy Act, 1824, see 18 Hatspury's Srarutes 
(2nd Edn.) 202. 

Cases referred to: 
(1) Davis v. Curry, [1918] 1 K.B. 109; 87 L.J.K.B. 292; 117 L.T. 716; 82 J.P. 
21; 34 T.L.R. 24; 26 Cox, C.C. 100; 15 L.G.R. 928, D.C.; 15 Digest (Repl.) 
924, 8865. 
(2) R. v. Entwistle, Ex parte Jones, [1899] 1 Q.B. 846; 68 L.J.Q.B. 580; 80 L.T. 
657; 63 J.P. 423; 43 Sol. Jo. 417; 19 Cox, C.C. 817, D.C.; 15 Digest (Repl.) 
924, 8864. 
(3) Monck v. Hilton (1877), 2 Ex.D. 268; 46 L.J.M.C. 163; 36 L.T. 66; 41 J.P. 
214; 25 W.R. 373, D.C.; 15 Digest (Repl.) 924, 8861. 


Also referred to in argument: 


Smith v. Neilson (1896), 23 R. (Ct. of Sess.) 77; 15 Digest (Repl.) 925, *5677. 

Williamson v. Norris, [1899] 1 Q.B. 7; 68 L.J.Q.B. 31; 79 L.T. 415; 62 J.P. 790; 
47 W.R. 94; 15 T.L.R. 18; 43 Sol. Jo. 29; 19 Cox, C.C. 208, D.C.; 30 Digest 
(Repl.) 89, 672. 

Penny v. Hanson (1887), 18 Q.B.D. 478; 56 L.J.M.C. 41; 56 L.T. 2385; 385 W.R. 
379; 3 T.L.R. 409; 16 Cox, C.C. 178, D.C.; 15 Digest (Repl.) 924, 8862. 

Case Stated by a metropolitan magistrate. 

At a court of summary jurisdiction sitting at Marylebone Police Court an informa- 
tion was preferred by the respondent, Detective Inspector William Masson, under 
the Vagranecy Act, 1824, s. 4, against the appellant, Jean Stonehouse, for that she 
on Oct. 20, 1920, at 11, Oppidans Road, Primrose Hill, within the metropolitan 
police district, did pretend to tell fortunes with intent to deceive and impose on 
two of His Majesty’s subjects. A further information was preferred by the respon- 
dent under the Summary Jurisdiction Act, 1848, s. 5, and the Vagrancy Act, 1824, 
s. 4, against the appellant Kate Smyth for that she on the said Oct. 20, 1920, at 
11, Oppidans Road aforesaid, did aid and abet the appellant Stonehouse. The 
informations were heard on Nov. 18, 1920, and Nov. 25, 1920, when the magistrate 
amended the summons against the appellant Stonehouse by striking out the word 
““pretend”’ and substituting the word ‘‘profess,’’ and Dec. 2, 1920, when he con- 
victed the appellants and ordered each of them to pay a fine of £5 or in default to 
be imprisoned for one month. 

Upon the hearing of the informations the following facts were proved or admitted. 
(i) The appellant Smyth was a widow and rented a flat on the third floor at 
11, Oppidans Road. The appellant Stonehouse was a spinster and had been an 
invalid for a period of about three years, during which period she had resided with 
the appellant Smyth. They described themselves as spiritualists. (ii) On each 
day from Sept. 4 to 11, 1920, except Sept. 6, 1920, women were seen to go to 
11, Oppidans Road. They rang the bell, asked for the appellant Stonehouse, and 
were shown upstairs by the appellant Smyth. (iii) On Oct. 4, 1920, Eleanor Parry, 
a spinster, and Minnie Kemp, a married woman, and women police patrols, called 
at 11, Oppidans Road. The appellant Smyth opened the door. Eleanor Parry 
asked if the lady who told fortunes lived there. The appellant Smyth said: ‘‘Yes,”’ 
and further said, ‘‘We only tell fortunes by appointment. Will you make an 
appointment by letter? Don’t mention the fortunes in writing. We are not 
allowed by law to tell fortunes and it might mean prison for us.’’ (iv) On Oct. 20, 
1920, Eleanor Parry and Minnie Kemp again went to 11 Oppidans Road. The 
appellant Smyth opened the door and said: ‘‘Are you Mrs. Parry and Miss Kemp?” 
Eleanor Parry said: ‘‘Yes.’’ The appellant Smyth took them up two flights of 
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stairs and showed Eleanor Parry into a room where the appellant Stonehouse was 
reclining on a sofa. The appellant Smyth introduced Eleanor Parry as Mrs. Parry 
and left her alone with the appellant Stonehouse. Eleanor Parry was wearing a 
wedding ring lent by the said Minnie Kemp. When Eleanor Parry came out, the 
appellant Smyth showed Minnie Kemp into the room and said: “This is Miss 
Kemp.”’ (vy) To both women the appellant Stonehouse, after shuffling cards, con- 
sulting a small book, and asking the dates of their births, told a great deal of their 
‘‘past’’ which was entirely erroneous, mistaking the married woman for the single, 
and vice versa, and a good deal of the future. Each woman paid a fee of 2s. 6d. 
(vi) The appellant Stonehouse, giving evidence on her own behalf, said: ‘‘There is 
nothing outside to show I tell fortunes, and I do not advertise. I have no need to 
do so. I do it by psychometry. I get the conditions of the people through the 
magnetism by the cards, the glove, or anything that is worn by persons. I give 
them the cards to shuffle in order to get the magnetism. I also do it by a piece of 
hair. I am also born with the gift of second sight, which enables me to see the 
spirit forms around me, and I also get communications from the other side. I have 
comforted people who contemplated suicide with such messages. I was a music 
teacher, but am now a cripple. I have not been out for three years. I honestly 
believe, and I have convinced people, that I can foresee their future and also see 
their past.’’ In cross-examination she said: ‘“‘I told these ladies’ fortunes by 
magnetism and by second sight. I used the same pack of cards for each. The 
magnetism never makes a mistake. I certainly scented something about these 
women. They were most uninteresting and they didn’t seem to be taking much 
notice. What they say is all lies. If I told witness Parry she had a little girl of 
six, I saw the child clairvoyantly. Probably she has such a child. I have a little 
white book and I study astrology. I’m sure that what is in the book is true. 
I’ve proved it. Generally it is true! I don’t know that it is ever wrong. The book 
is founded on the ruling planets.’’ (vii) The appellant Smyth also gave evidence on 
her own behalf. She stated that she believed in second sight. She believed that 
the appellant Stonehouse had the powers which she claimed. She used to open the 
door because the appellant Stonehouse could not get down. She further said: “If 
you have the gift, it doesn’t matter what medium you use—cards or anything—none 
at all would do if she just held the person’s hand. People have told me they were 
astonished at what she told them.’’ The appellant Stonehouse gave her half what 
she earned for her board. It might be 10s. a week or in a good week £1. In cross- 
examination she said: ‘‘It isn’t fortune-telling, it is clairvoyance.’’ (viii) Evidence 
was also given on behalf of the appellants by persons who had had interviews with 
the appellant Stonehouse on other occasions. Fanny Amelia Dixon, a married 
woman, said: ‘‘I’ve known Miss Stonehouse five or six years, and have often visited 
her. All she has told me has been true. In June, 1915, she foretold that my 
mother would have a serious illness, and I would be fetched in the night. It 
happened on the last Friday in the old year as she said. I don’t consider I have 
been imposed upon or deceived. She foretold a serious illness of my husband and 
about my sister-in-law dying.’’ Georgette Raymond, a married woman, said: ‘I 
have known Miss Stonehouse for years. I have visited her regularly and often 
have my fortune told when I feel inclined, perhaps once a month or even more. 
I've not been imposed upon. What she has told me has turned out true. On one 
occasion she saw behind me a friend of mine who died four years ago. I have acted 
on her advice and improved my circumstances.’’ 
r The magistrate was of the opinion that in the ordinary interpretation the word 
professing’’ to tell fortunes, whether they believed in what had been described 
oe Kei Hee the appellants within the principle of the Vagrancy Act, 
ae es ae ee not is on the evidence before him whether the appellants 
im . aoe > i 8 : a 14. or not, but he held that, in the same way as 
te wc oe I a = ia Dixon and Georgette Raymond, called for the de- 
3 . sponte uced to believe in her statements, whereby the very mischief 
a j Statute had been perpetrated, so there had been an intent on the 
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part of the appellants to make the women, Eleanor Parry and Minnie Kemp, believe 
in her statements to them, erroneous as they in fact were, whereby they would have 
been deceived had they believed in them. He, therefore, convicted both appellants 
and ordered each of them to pay a fine of £5 or in default to be imprisoned for one 
month. 

By s. 4 of the Vagrancy Act, 1824: ‘“. .. every person pretending or professing to 
tell fortunes, or using any subtle craft, means, or device, by palmistry or otherwise, 
to deceive and impose on any of His Majesty’s subjects,’’ shall be liable to a 
penalty. 


J. P. Eddy for the appellants. 
Artemus Jones, K.C. (H. D. Roome with him), for the respondent. 





A. T. LAWRENCE, C.J.—This is a Special Case stated by a metropolitan police 
that the persons charged with professing to tell fortunes believed that they were 
able actually to tell fortunes or not. The charge was brought under s. 4 of the 
Vagrancy Act, 1824, and it was made by amendment a charge of ‘‘professing’’ to 
tell fortunes. There were also the words ‘‘with intent to deceive and impose,’’ but 
the learned magistrate declined to determine whether the accused had so intended. 
He said that upon the evidence before him he could not say whether they believed 
in their statements or not, but he found that they did in fact deceive or did in fact 
make statements intending the women to believe in those statements, which were 
in fact untrue. I cannot imagine why he hesitated to find whether there was an 
intention to deceive—it is a very subtle distinction between intending persons to 
believe an untrue statement and intending to deceive them—but that is the point 
at which he pauses in his findings. 

The question is whether it was essential that he should go on to find in so many 
words that they intended to deceive. I do not think it was necessary. I am 
astonished that he did not so find, because I cannot imagine any persons holding 
themselves out as fortune-tellers and telling fortunes for money who do not per- 
fectly well know that they are deceiving the persons to whom they profess to tell 
fortunes, and intend to deceive them into thinking that what they say is true, 
whereas they do not know or care whether it is true or untrue. I entirely agree 
with the general proposition that was cited to us that in all criminal cases as a 
general rule there must be mens rea. But that is not true of every statute creating 
an offence. Where the statute is passed for the protection of the community 
against some evil influence, whether it is a physical or an intellectual influence, 
mens rea is not always necessary in order to convict under the statute. There are 
a number of cases in which no mens rea is necessary, and this appears to me to be 
one of them. I think so, partly from the framing of this statute itself, but also 
more particularly from the statutes which it replaces. There has been a series of 
statutes dating from the 39 Eliz. [c. 4 or c. 17] up to the statute of 1824 dealing 
with the question of telling fortunes, and they use, in some respects, very similar 
language. The words which have been relied upon here appear to have been 
derived from 17 Geo. 2, c. 5 [Justices Commitment Act, 1744], s. 2. That is the 
second of the series of statutes, and it first introduces the words to deceive or im- 
pose on any of His Majesty’s subjects, but that does not qualify the pretending to 
have skill in physiognomy, palmistry or like crafty science or pretending to tell 
fortunes; it only says ‘‘use any craft to deceive and impose on any of His Majesty’s 
subjects.’’ One has to go back to 39 Eliz., c. 4, to see that telling fortunes was 
considered at that date to be fantastic imagination. The words as used in that 
statute are: 

“All idle persons going about . . . either begging or using any subtle craft or 

unlawful games and plays, or feigning themselves to have knowledge in 

physiognomy, palmistry, or other like crafty science, or pretending that they 
can tell destinies, fortunes, or such other like fantastical imaginations. 
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That statute regards the telling of fortunes as a fantastic imagination, and all the 
subsequent statutes dealing with it merely treat the pretending to tell fortunes as 
in itself a crime. 

Our attention has been called to cases in which it has been said that one cannot 
go the length of saying that all persons who tell fortunes commit a crime. That 
may very well be. It may be, as my brother Dartine pointed out in R. v. 
Entwistle (2) that one might tell fortunes without committing a crime if one said: 
“T am not meaning to deceive you. I am not saying that this is a fortune; but I 
tell you your fortune by these cards, and this system of dealing with them.’’ There 
would, in that case, be no intent to deceive the person, nor would the person be 
deceived, and that would be no crime at all. But when a person professes to be a 
fortune-teller and able to tell fortunes, those words seem to me to connote the 
serious telling of fortunes by a person who professes to be able to tell fortunes, that 
is to say, to tell truly that which will happen to a person in the future, and that is 
the thing which the statute says is a public mischief, because it affects the lives 
and happiness of those members of the community who are weak enough to 
patronise such people. One of these women was told that her husband and her 
mother and somebody else were likely shortly or within some moderately short time 
to die. One can imagine how that might affect some people; it might prevent their 
being able to attend to their ordinary duties; it is a public mischief that ought to 
be repressed; and that is why, it seems to me, that this statute has been enacted. 
I think that the first case which says that it is necessary to prove an intent to 
deceive or words to that effect, is Davis v. Curry (1). I think that in that case 
Sankey, J., went beyond what was necessary for the upholding of this section of 
the statute. It seems to me that those words ‘‘to deceive and impose on any of 
His Majesty’s subjects’’ only qualify the words ‘‘or using any subtle craft, means, 
or device, by palmistry or otherwise,’’ and they do not refer to or qualify the words 
‘‘pretending or professing to tell fortunes,’’ because that ipso facto is a deceiving 
of the person whose fortune you profess to tell. Therefore, the magistrate’s de- 
cision was correct and ought to be upheld. 


DARLING, J.—After a good deal of doubt and in consequence of the full argu- 
ment which has been addressed to us I have come to the conclusion that the 
decision of the magistrate was right. This conclusion is in conflict with the judg- 
ment which I gave in Davis vy. Curry (1), although it is in accordance with the 
judgment that I gave in R. v. Entwistle (2). What has convinced me that the judg- 
ment which I gave in Davis v. Curry (1) was wrong is a consideration of the 
old statutes, passed before the statute upon which this prosecution was founded, 
which had not been brought to the notice of the court in which my brother SanKEY 
and I differed from my brother Avory. 

The prosecution was founded on the Vagrancy Act, 1824, but one should have 
regard to the statute 39 Eliz., c. 4, which was passed in 1597. That statute enacts 
the punishment of 


‘all idle persons going about in any country either begging or using any subtle 
craft or using any craft or unlawful games and plays or feigning themselves to 
have knowledge in physiognomy, palmistry, or other like crafty science, or 
pretending that they can tell destinies, fortunes, or such other like fantastical 
imaginations.”’ 
There you have the words making it an offence to pretend to tell destinies or 
fortunes or indulge in other such fantastic imaginations. There is nothing there 
about intent to deceive or impose upon Her Majesty’s subjects. It is euaumed that 
the telling of fortunes is all nonsense, fantastical imagination, it is boldly enacted 
that it is an offence to do it, and that was enacted without any provision that there 
must be an intent to deceive anybody or that it must be done to deceive. That was 
followed by a statute of James I, which has been repealed and with which I need 


not concern myself. Afterwards comes the statute in 1744 of 17 Geo. 2, ¢. 5. It 
enacted as an offence, among other things, 


A 
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A “all persons pretending to be gipsies, or wandering in the habit or form of 
Egyptians, or pretending to have skill in physiognomy, palmistry, or like 
crafty science, or pretending to tell fortunes, or using any subtle craft to 
deceive and impose on any of His Majesty's subjects.”’ 


That is, I think, where we first get the words ‘‘deceive and impose on any of His 

B Majesty’s subjects.’’ I read that to be really describing three separate offences— 
pretending to be gipsies or wandering in the habit or form of Egyptians, pretending 
to tell fortunes, or using any subtle craft to deceive or impose on any of His 
Majesty's subjects. I think the words ‘‘to deceive or impose on any of His 
Majesty’s subjects”’ qualify the telling of fortunes or use of subtle craft in this way. 
It is as though the Act had said ‘‘tell fortunes, or use any subtle craft, because 

C telling fortunes and using subtle craft imposes upon His Majesty's subjects,’’ and, 
therefore, each of those is made an offence in itself. Then comes the statute 
3 Geo. 4, c. 40 [Vagrancy Act, 1822]. Section 3 makes it an offence to pretend to 
be a gipsy—of course it does not make it an offence to be a gipsy—but to pretend 
to be a gipsy is made an offence. Then it goes on: 


“All persons pretending to tell fortunes, or using any subtle craft, means or 


device, by palmistry or otherwise, to deceive and impose on any of His 
Majesty's subjects.”’ 


That is the first time in these statutes that the word ‘‘device”’ is used. Instead of 
“craft to deceive’’ it says ‘‘craft, means, or device, by palmistry or otherwise, to 
deceive and impose on any of His Majesty’s subjects.’ I come to the conclusion 
FE that that means that professing palmistry or telling fortunes or using any subtle 
craft is a thing which in itself is done to deceive or impose on His Majesty’s sub- 
jects, because the legislature had come to the conclusion that all such things were 
foolish nonsense, or what, in Queen Elizabeth's time was called fantastic imagina- 
tion. 
Now comes the statute which we are here to consider, the Vagrancy Act, 1824, 
F s. 4 of which provides: 


ee 


- . every person pretending or professing to tell fortunes, or using any subtle 
craft, means, or device, by palmistry or otherwise, to deceive and impose on 
any of His Majesty’s subjects.”’ 
It does not say “‘with intent to deceive and impose on,’’ and, although the words 
G have been construed by judges, including myself, as meaning ‘‘with intent to de- 
ceive and impose on,’’ I think that that is a wrong construction, and I think so 
because of the wording of the earlier statutes. I think that what is meant is that 
this device of palmistry or telling fortunes is a deceptive device, and, instead of 
saying, “‘using the deceptive device of professing to tell fortunes,’’ the word ‘‘de- 
vice’’ is introduced at the end and the section says, ‘‘professing to tell fortunes . . . 
H to deceive and impose on any of His Majesty’s subjects.’’ On reflection and con- 
sideration of the earlier statutes I have come to the conclusion that the legislature 
had decided that fortune-telling was a fraud and that the professing to tell fortunes 
was the professing to say what was false; that it was satisfied that His Majesty s 
subjects were deceived by it; and, therefore, it was a deceptive device in itself, 
quite independently of whether the person who professed to tell the fortunes believed 
I that he or she could tell fortunes or not. The thing itself was the thing which 
deceived His Majesty’s subjects; the legislature decided it was false and, in Queen 
Elizabeth's words, ‘‘fantastical imagination,’’ and the statute forbade it to be 
practised because it was a fantastical imagination harmful to His Majesty s sub- 
jects, equally whether the person, subject to that fantastical imagination, was a 
believer in it or pretended to believe in it. For these reasons, I have come to the 
conclusion that the judgment which I gave in Davis v. Curry (1) was wrong, and if 
am thankful to find that the judgment I gave in R. v. Entwistle (2) is considered 
by counsel for the respondent to be right. 
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AVORY, J.—I adhere in this case to what I said in Davis v. Curry (1), and I 
think it useful to repeat what the magistrate in that case found. He was of opinion 
that the question of bona fides, in the sense that the appellant herself believed or 
had persuaded herself that she possessed what she called supra-normal power, was 
irrelevant to the issue, because the act of pretending or professing to tell fortunes, 
especially when done for gain, is prohibited by the statute, which imports that 
deception is practised thereby irrespectively of the actual frame of mind of the 
person so pretending or professing, or any special evidence of dishonesty. That, 
in my view, expresses entirely the true construction of this statute, and I only wish 
to add that, according to the view which I take of the decided cases which have 
been quoted to us, there were at least five judges who had expressed before Davis v- 
Curry (1) the view that the words ‘‘to deceive and impose on any of His Mojesty s 
subjects’”’ did not govern the words ‘‘professing or pretending to tell fortunes.’’ In 
Monck v. Hilton (8), Creaspy and Potiocx, BB., both took the same view that the 
pretending or professing to tell fortunes was in itself an offence without the addition 
of any other words. I think that my brother Dartinc and CHANNEL, J., in R. v. 
Entwistle (2), really took the same view, because my brother DarLine said that he 
agreed with what had been said by Cueaspy, B., whether it was an obiter dictum or 
not. CHANNELL, J., obviously agreed with it, because he said in effect that the 
later words ‘‘to deceive and impose on’’ do not apply to the words ‘‘pretending or 
professing to tell fortunes,’’ but the deceit or the deceitful intent is really included 
in the words ‘‘pretending or professing.’’ I am satisfied, looking at the earlier 
legislation on the subject, that these words, ‘‘to deceive and impose on,”’ are not 
any necessary part of the offence. If they were, R. v. Entwistle (2) could not have 
been decided as it was because that case decided that the intent to deceive was 
implied in the words ‘‘pretending or professing,’’ and, therefore, it was unnecessary 
that the intent should be specifically alleged. If the intent had been a necessary 
part of the offence, it is obvious that the conviction, to be good on the face of it, 
must have alleged that what was done was done to deceive. The result is that in 
such cases it is-not necessary for the magistrate to enquire or determine whether 
the alleged offender believes in this kind of—I find it difficult to find an appropriate 
word for it—fantastic imagination—I was going to call it by another word. It is 
not desirable in my view that the magistrate should waste his time in inquiring 
into the question at all, and therefore I think the conviction should be supported. 





SHEARMAN, J.—I am of the same opinion. I understand that this court, 
consisting as it does of more than the usual number, has been called together 
because there has been a conflict in the reported decisions. I do not think that I 
can serve any useful purpose by discussing the cases because we were brought here 
in order that it might be decided what is the true construction of the statute. Had 
this statute been a new statute recently passed, I think that a difficult question 
would have arisen as to whether in this part of s. 4 of the Act the words, “every 
person pretending or professing to tell fortunes, or using any subtle craft, means, 
or device, by palmistry or otherwise, to deceive and impose on any of His Majesty’s 
subjects,’’ describe a class by itself, one of about twenty classes of persons who are 
described as rogues and vagabonds. Without any elucidation thrown upon the 
matter by the history of the legislation and by the object of the Act, it might have 
been extremely difficult to decide whether the words ‘‘to deceive and impose on any 
of His Majesty’s subjects’’ mean ‘‘with intent to deceive and impose,’’ and whether 
they govern the whole of the preceding words, or whether the words ‘‘means or 
device . . . to deceive’’ are another way of saying a deceptive means or device. AS 
soon as one looks into the history of the matter, which has been gone into at length 
by my brother Dartine, I think it is quite clear. From the earliest times the 
legislature described as rogues and vagabonds and treated as rogues and vagabonds 
persons who practised certain devices which were considered to be bad for the 
public generally. One of them was telling fortunes, and there are a number of old 
statutes which clearly included amongst rogues and vagabonds persons who did 
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A certain things with an intention to be wicked and an intention to deceive, but 
among the classes of acts were also certain acts obviously prohibited as bad in 
themselves with whatever intention or state of mind they were done. The 1824 Act 
is the one which we have to interpret, and it took almost literally from the Act of 
1822 the words in question, with the addition of the words ‘professing or pretend- 
ing."’ In my opinion, it necessarily follows that the words, being taken almost 

B literally from the other Acts, were intended to bear the same meaning, and in the 
earlier Act the words ‘‘craft to deceive or device to deceive’? meant a deceptive 
advice. Therefore, I think the true construction of the words in s. 4 of the Act of 
1824, *‘to deceive and impose,”’ is not ‘‘with the intent to deceive and impose,’ 
and they have nothing to do with the earlier words of the Act as to pretending or 
professing to tell fortunes. To my mind, the true meaning of this section is that 

C it is an offence in itself when it is proved that a person has pretended or professed 
to tell fortunes. This brings us back to the ordinary problem which one has to 
meet in every criminal case. Before there can be a conviction in any criminal 
case, it is necessary that there should be mens rea. In dealing with a statute 
creating an offence one has to see whether it prohibits an act per se or only makes 
it criminal when done feloniously or fraudulently or with an intent to deceive. 

D That one can usually find expressly stated in the statute, or, if not, one can gather 
it from the words of the statute. To my mind, the mens rea in the case of this 
particular offence is the intent to do the act prohibited by the statute, namely, to 
pretend or profess to tell fortunes, and, as soon as that is proved, it is quite 
immaterial whether the person who professed or pretended did in fact believe that 
he or she could do as he or she professed to do. In my judgment, the finding of 

E the magistrate was right. 


GREER, J.—I agree. In order that the words, ‘‘using any subtle craft, means, 
or device,’’ might not include any patentee or any person who had discovered a 
useful device for any purpose, it was necessary to qualify the sort of craft, means, 
or device, which was meant by the section, and, in order to qualify ‘‘craft, means, 
Ro device,’’ the words ‘‘by palmistry or otherwise, to deceive and impose on any of 
His Majesty’s subjects’’ were added. There is no reason whatever why the previous 
words ‘‘pretending or professing to tell fortunes’’ should be qualified by any such 
limitation, because without such limitation they are both intelligible and reason- 
able—that is to say, there are good reasons why Parliament should desire to make 
pretending or professing to tell fortunes an offence, even in the case of persons who 
believe they are truly telling those fortunes. I think that the words ‘‘to deceive’’ 
do not qualify the words ‘‘pretending or professing to tell fortunes.’’ The offence 
is complete in this case without any finding by the magistrate of any intention to 
deceive. 





Appeal dismissed. 
Solicitors: Tiddeman ¢& Enthoven; Wontner & Sons. 
[Reported by J. F. Waker, Esq., Barrister-at-Law. | 
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REDERIAKTIEBOLAGET AMPHITRITE ». R. 


[Kina’s Bencu Drviston (Rowlatt, J.), July 27, 1921] 


[Reported [1921] 3 K.B. 500; 91 L.J.K.B. 75; 126 Tt 68; 
37 T.L.R. 985] 


Crown—Fettering future executive action—Binding force of undertaking. 
During the 1914-18 war, the suppliants, a Swedish shipping company, 
obtained from the British legation in Stockholm an undertaking that, if they 
sent their vessel, the A., to England with a certain class of cargo, she would 
be allowed free passage without being detained in England. On the faith of 
this undertaking, the suppliants sent the A. to Hull with an approved cargo, 
which was discharged. While the A. was at another British port to load its 
cargo to take back to Sweden, the British government withdrew the under- 
taking and refused the A. clearance. On a petition of right for damages for 
breach of contract, 
Held: in the absence of an undertaking contained in a contract the govern- 
ment could not fetter its future executive action by a mere expression of 
intention, and, therefore, the undertaking was not legally enforceable. 


Notes. This case was distinguished and criticised by DennineG, J., in Robertson 
v. Minister of Pensions, [1948] 2 All E.R. at p. 770, but his judgment was itself 
criticised in Howell v. Falmouth Boat Construction Co., Ltd., [1951] 2 All E.R. 
at p. 280. See also articles by J. D. B. Mitchell in 13 Mopern Law Review 
(1950) 318 et seq., 455 et seq. 

As to legal proceedings against the Crown and its servants, see 7 Hauspury’s 
Laws (8rd Edn.) 249 et seq. 

Petition of right. 

In 1918, the suppliants, a Swedish steamship company of Helsingborg, owned 
the steamship: Amphitrite. She was then free and the suppliants were minded to 
put her into trade between Sweden and the United Kingdom. There was an 
intensified blockade of British ports by the Germans, and an arrangement had been 
made between the British government and the governments of neutral countries 
that neutral ships in British ports should be allowed to leave only if they were 
replaced by other ships of the same tonnage. The suppliants had had two of their 
ships detained in British ports and they now desired to get the most binding 
assurance that was possible that, if this vessél was employed in that trade, she 
would be allowed free passage without being detained in the United Kingdom. On 
Mar. 8, 1918, they wrote to the British legation at Stockholm as follows referring 
to the Amphitrite. 


‘“We should be disposed to put her in trade between Sweden and England 
in case you could give us a guarantee that the boat should be allowed free 
passage without being detained in Great Britain.”’ 


The legation, on Mar. 18, after communicating with the proper authorities in 
Great Britain, replied as follows: 


‘I am instructed to say that the steamship Amphitrite will earn her own 
release and be given a coal cargo if she proceed to the United Kingdom with a 
full cargo consisting of at least 60 per cent. approved goods.”’ 


A further letter from the British legation of the same date was as follows : 


“‘T am instructed to inform you that upon the arrival at a port of discharge 
in the United Kingdom with an approved cargo of the steamship Aphitrite, 
either this vessel or some other Swedish vessel will be allowed to leave the 
United Kingdom for Sweden, always provided that this vessel is not already 
under any obligation to the British authorities.’ 


The vessel was duly loaded and sent to Hull with a cargo of approved goods and 


F 


H 
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A arrived there on May 1, 1918. All facilities were given to her on that occasion 
and, after discharging her cargo, she loaded a cargo of coal, obtained her release 
and returned to Sweden. In contemplation of a further voyage, the suppliants 
on May 9, 1918, obtained from the British legation, in answer to a request tor 
information, the following : 


B “In reply to your letter of the 1st inst. I beg to inform you that steamship 
Amphitrite will be allowed to release herself in her next voyage to the United 
Kingdom.”’ 


Thereupon, on May 23, 1918, the suppliants entered into another charterparty 
for another voyage to England, and the steamship Amphitrite was again loaded 
with an approved cargo of goods. On June 14 she was sent on her second voyage 

c to Hull where she duly discharged her cargo, and then proceeded to the Forth re 
load another cargo of coal. While she was there, the government withdrew loading 
facilities and refused clearance, unless application therefor was made through the 
Swedish Shipping Committee. The suppliants had not placed themselves on the 
list of vessels to which that committee granted facilities and they were disqualified 
from applying through the Swedish Shipping Committee. Consequently, the vessel 

PD was detained in port, and eventually, the suppliants sold her to avoid further loss. 
The suppliants presented this petition of right claiming damages for breach of 
contract. The Crown, in its answer and plea, denied that there was any enforce- 
able contract. 


R. A. Wright, K.C., and R. H. Balloch for the suppliants. 
The Attorney-General (Sir Gordon Hewart, K.C.) and H. M. Giveen for the 
Crown. 


ROWLATT, J.—The suppliants are a Swedish company of shipowners. They 
sue the Crown by petition of right to recover damages for breach of contract, the 
alleged breach being that the ship Amphitrite was refused a clearance to enable her 
to leave this country, when she had entered a British port under an arrangement 

FF whereby she was promised that that clearance would be given to her. Undoubtedly, 
the suppliants desired to get the clearest and most binding assurance that was 
possible. Their vessel was free. They might have employed her elsewhere, and 
they had had experience of the difficulties encountered by foreign ships in getting 
away from this country when once they had come here. Accordingly, on Mar. 8, 
1918, they wrote to the British legation at Stockholm and asked whether, in the 

G event of the vessel being put in trade between Sweden and England, the legation 
could give them a guarantee that she would be allowed free passage without being 
detained in Great Britain. The answer to this by the proper authority was that, 
in the event of the vessel’s being sent to the United Kingdom with a full cargo 
of approved goods, she would earn her own release and would be given a coal cargo. 
This letter was followed by another, on Mar. 18, from the British legation which 

‘AA stated: 

| “that the steamship Amphitrite will earn her own release and be given a coal 
cargo if she proceed to the United Kingdom with a full cargo consisting of at 

least 60 per cent. approved goods.”’ 

That reply was given by the British legation after consulting the proper authorities 

in Great Britain, and I must take it that it was given with the highest authority 
| I With which it could be given on behalf of His Majesty’s government. But the 
vessel was not chartered by the British government so as to make that a term of 
the charterparty. By those letters, the British government merely undertook that, 
if the ship traded to this country, she would not be subjected to the delays which 
were sometimes imposed. The letters in which that undertaking was contained 
were written with reference to an earlier voyage which was allowed to go through, 
the undertaking being on that occasion observed. But the undertaking was re- 
newed with respect to the voyage in connection with which the present complaint 
arises, by a letter from the British legation, in which it is stated, that ‘‘the 
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stearaship Amphitrite will be allowed to release herself in her next voyage to the 
United Kingdom’’—that is to say, on the same terms as previously. 

In those circumstances, I have to consider whether there was a contract at all. 
I have to consider whether the letter which I have just read was a contract 
at all. I have not to consider whether there was anything of which complaint 
might be made outside a court, that is to say, whether what the government did 
was morally wrong or arbitrary. That would be altogether outside my province. 
All that I have to decide is whether there was an enforceable contract. I am of 
opinion that there was not. No doubt, the government can bind itself, through its 
officers, by a commercial. contract, and, if it does so, it must perform it like 
anybody else or pay damages for the breach. But there was no commercial 
contract in this case. It was an arrangement whereby the government purported 
to give an assurance with regard to what its executive action would be in the future 
in relation to a particular ship in the event of her coming to this country with a 
particular kind of cargo. That is, to my mind, not a contract for the breach of 
which damages can be sued for in a court of law. It was merely an expression 
of intention to act in a particular way in a certain event. My main reason for so 
thinking is that it is not competent for the government to fetter its future executive 
action, which must necessarily be determined by the needs of the community 
when the question arises. It cannot by contract hamper its freedom of action in 
matters which concern the welfare of the State. Thus, in the case of the employ- 
ment of public servants, which is a less strong case than the present, it has been 
laid down that, except under an Act of Parliament, no one acting on behalf of the 
Crown has authority to employ. any person except on the terms that he is dis- 
missible at the Crown’s pleasure; the reason being that it is in the interests of 
the community that the ministers for the time being advising the Crown should ~ 
be able to dispense with the services of its employees if they think it desirable. 
Again, suppose that a man accepts an office which he is perfectly at liberty to 
refuse, and does so on the express terms that he is to have certain leave of 
absence, and that, when the time arrives, the leave is refused in circumstances 
of the greatest hardship to his family or business, as the case may be. Is it con- 
ceivable that a petition of right would lie for damages? I should think not. I am 
of opinion that, in the circumstances of this case, there cannot be an action for 
damages and this petition must fail and there must be judgment for the Crown. 


Judgment for the Crown. 
Solicitors: Botterell & Roche; Treasury Solicitor. 
[Reported by T. W. Morean, Esq., Barrister-at-Law.] 
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A 
Re WEDGWOOD (DECEASED). ALLEN v. PUBLIC TRUSTEE 


[Court or Appgat (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
November 9, 10, 1920, F ebruary 15, 1921] 


B [Reported [1921] 1 Ch. 601; 90 L.J.Ch. 322; 125 LT. 146] 
Estate Duty—Incidence—Settled legacy ‘‘free of all death duties’’—Death of life 
tenant. 


Legacy Duty—Incidence—Settled legacy ‘‘free of all death duties’’—Death of 
life tenant. 
By her will, dated June 26, 1913, a testatrix who died on Nov. 26, 19138, 

C bequeathed several pecuniary legacies, including one of £5,000 to a charity, and 
she directed ‘‘that all legacies and annuities given by this my will or any 
codicil hereto . . . shall be paid free of all death duties.’’ She then devised 
and bequeathed all the residue of her real and personal estate to her trustees 
on the usual trusts for sale and conversion, with a direction out of the proceeds 
‘‘to pay and provide for my funeral and testamentary expenses and debts and 

D the pecuniary legacies bequeathed by this my will or any codicil hereto and 

_ the duties on all legacies and annuities bequeathed free of duties.”’ 
The testatrix directed her trustees to invest the remainder and hold it on 
trust in the first place to pay ‘‘free of all death duties’’ certain annuities, with 
a direction to appropriate funds for answering them by the income thereof, 
and then to pay to each of two nephews ‘‘free of all death duties’? the sum 

E of £6,000 and to her niece ‘‘free of all death duties’’ the sum of £1,000 and 
subject thereto to hold the residuary estate in trust for a cousin absolutely. 
The testatrix made a second codicil, dated Nov. 17, 1913, whereby she directed 
that her will should be read as if a legacy of £2,500 ‘‘free of all death duties had 
been thereby bequeathed”’ to the charity in lieu of the said legacy of £5,000, 
and she then bequeathed ‘‘free of all death duties’’ to her trustees £2,500 on 

F trust to invest the same and to pay the income to her sister K. for life and 
after her death as to both capital and income in trust for the said charity. 

The question arose whether the legacy and estate duties which would 
become payable on the death of K. in respect of the settled legacy of £2,500 
were payable out of the corpus of that legacy or out of the ultimate residuary 
estate of the testatrix. 

G Held: the legacy duty was payable out of the ultimate residuary estate, but 
(Youncer, L.J., dissenting) the estate duty out of the corpus of the settled 
legacy. 

Re Parker, White v. Stewart (1) (1917), 117 L.T. 422, and Re Palmer, Palmer 
v. Palmer (2), [1916] 2 Ch. 391, considered. 


Notes. Applied: Re Sutherland, Chaplin v. Leveson-Gower, [1922] 2 Ch. 782; 
Re Beecham, Woolley v. Beecham (1923), 180 L.T. 558; Re Laidlow, Wilkinson v. 
Lyde, [1930] All E.R.Rep. 252; Re Trimble, Wilson v. Turton, [1931] 1 Ch. 369. 
Considered: Re Howell, Drury v. Fletcher, [1952] 1 All E.R. 363. Referred to: Re 
Fenwick, Lloyds Bank v. Fenwick, [1922] 2 Ch. 782; Re Sarson, Public Trustee v. 
Sarson, [1925] Ch. 31; Re Hicks, Bach v. Cockburn, [1933] Ch. 8385; Re Shepherd, 
I Public Trustee v. Henderson, [1948] 2 All E.R. 932; Re McNeill (deceased), Royal 
Bank of Scotland v. Macpherson, [1957] 8 All E.R. 508. 
As to incidence of estate and legacy duty on death of life tenant, see 16 
Hauspury’s Laws (3rd Edn.) 884 et seq.; and for cases see 21 Dicrsr 35-37. 


Cases referred to: 
(1) Re Parker, White v. Stewart (1917), 86 L.J.Ch. 766; 117 L.T. 422; 38 T.L.R. 


501, C.A.; 21 Digest 37, 233. 
(2) Re Palmer, Palmer v. Palmer, [1916] 2 Ch. 891; 85 L.J.Ch. 577; 115 L.T. 


57; 60 Sol. Jo. 565, C.A.; 21 Digest 35, 220. 
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(3) Re Stoddart, Bird v. Grainger, [1916] 2 Ch. 444; 86 L.J.Ch. 29; 115 L.T. 
540; 60 Sol. Jo. 586; 21 Digest 37, 232. 

(4) Re D'’Oyly, Vertue v. D’Oyly, [1917] 1 Ch. 556; 86 L.J.Ch. 373; 116 L.T. 
442; 61 Sol. Jo. 336; 21 Digest 35, 225. 

(5) Re Snape, Elam v. Phillips, [1915] 2 Ch. 179; 84 L.J.Ch. 803; 113 L.T. 439; 
59 Sol. Jo. 562; 21 Digest 35, 219. 

(6) Re Eve, Hall v. Eve, [1917] 1 Ch. 562; 86 L.J.Ch. 396; 116 L.T. 682; 33 
T.L.R. 251; 21 Digest 37, 234. 

(7) Re Parker-Jervis, Salt v. Locker, [1898] 2 Ch. 643; 67 L.J.Ch. 682; 79 L.T. 
403; 47 W.R. 147; 21 Digest 41, 261. 


Appeal by the National Anti-Vivisection Society from an order of Sareant, J. 

F. J. Wedgwood, by her will dated June 26, 1918, after appointing W. B. Allen 
and C. Wedgwood executors and trustees thereof, bequeathed a number of 
pecuniary legacies, amongst them being one of £5,000 to the National Anti- 
Vivisection Society. The testatrix then bequeathed to her trustees the sum of 
£1,000 on trust for her niece Olive Wedgwood for life, and after her death on the 
usual trusts for her children, and if there were no children it was to fall into 
residue. Then, after giving the use and enjoyment of a freehold house to her 
niece M. E. Wedgwood, the testatrix directed 


‘‘that all legacies and annuities given by this my will or any codicil hereto... . 
shall be paid free of all death duties.”’ 


She then devised and bequeathed all the residue of her real and personal estate 
to her trustees on the usual trusts for sale and conversion, with a direction 
to them out of the net proceeds to 


‘‘pay and provide for my funeral and testamentary expenses and debts and 
the pecuniary legacies bequeathed by this my will or any codicil hereto and 
the duties on all legacies and annuities bequeathed free of duties.”’ 


She then directed her trustees to invest the residue and hold it on trust in the 
first place to pay (free of all death duties) certain annuities, with a direction to 
appropriate funds for answering them by the income thereof with resort to the 
capital thereof, if necessary, and subject to these annuities to pay to each of her 
two nephews B. H. Wedgwood and J. I. Wedgwood ‘‘free of all death duties’’ the 
sum of £6,000, and subject thereto to pay to her niece M. E. Wedgwood ‘‘free of 
all death duties’’ the sum of £1,000 and subject thereto to hold her residuary 
estate upon trust for her cousin C. Wedgwood absolutely. The testatrix then 
declared that the sum of £6,000 before bequeathed to J. I. Wedgwood should not 
be paid to him, but should be retained and held by her trustees on a discretionary 
trust for him during his life, and after his death on trust for his children as 
therein mentioned, and in default of children on trust for the Royal Society for 
the Prevention of Cruelty to Animals absolutely. The testatrix made a first codicil 
to her will, dated Nov. 14, 19138, whereby she revoked the directions in her will as 
to the freehold house, and in lieu thereof devised the same to her niece M. E. 
Wedgwood absolutely, and directed that her executors should pay the estate duty 
and all duties in respect thereof, and she bequeathed to another legatee £500 ‘‘free 
of all death duties.’’ She made a second codicil to her will, dated Nov. 17, 1938; 
and thereby reduced the legacy of £5,000 to the National Anti-Vivisection Society 
to £2,500, and directed that her will should be read and have effect as if a legacy 
of £2,500 “free of all death duties had been thereby bequeathed in lieu of the said 
legacy of £5,000.’’ She then bequeathed ‘‘free of all death duties’’ to her trustees 
£2,500 on trust to invest the same and to pay the income thereof to her sister 
Lady Katherine Farrer for life, and after her death as to both capital and income 
in trust for the National Anti-Vivisection Society. She also bequeathed another 
legacy ‘‘free of all death duties.”’ 


Alfred Adams for the National Anti-Vivisection Society. 
Austen-Cartmell for the Attorney-General. 
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Cur. adv. vult. 
Feb. 15. The following judgments were read. 


LORD STERNDALE, M.R.—This appeal from the decision of SARGANT, J., 
raises a question now of frequent recurrence as to the incidence of legacy and 
estate duties payable in respect of a settled legacy. 

The circumstances of the two duties differ. With regard to the legacy duty the 
law is the same now as at the date of the will in the present case, whereas with 
regard to the estate duty a duty has been imposed by legislation subsequent to the 
date of the will and also to the death of Miss Frances Julia Wedgwood, the testatrix, 
which was not chargeable in respect of this legacy before that legislation. The 
judgment of the learned judge in the court below dealt with three settled legacies 
and decided that in each case the legacy and estate duties were payable out of the 
corpus of the legacy and not out of testatrix’s residuary estate. The legatees 
interested in two of these legacies have not appealed, and the present case is 
concerned only with the third, a legacy to the National Anti-Vivisection Society 
subject to a life interest in favour of the testatrix’s sister, Lady Farrer. [| His 
Lorpsuip having stated the facts and read the material portions of the will and 
codicils, continued :] The three legacies in question before SarGant, J., were those 
of £1,000 and £6,000 bequeathed by the will for the benefit of Olive Wedgwood 
and James Ingal Wedgwood and that of £2,500 bequeathed by the second codicil 
for the benefit of the National Anti-Vivisection Society. Each of these must be 
considered in relation to the words used in the will or codicil concerning it. But 
I can see no material difference in the three. In the case of the £1,000 there are 
no words concerning an exemption from duties in the bequest itself. In the case of 
the £6,000 when first mentioned as an absolute bequest to be paid at once it is 
stated to be free of all death duties, but these words are not repeated in the 
subsequent dispositions of the fund. In the case of the £2,500 the bequest is ‘‘free 
of all death duties to my trustees.’ The general clause, however, that all legacies 
given by the will or any codicil thereto shall be paid free of all death duties is 
applicable to all three legacies unless there is something in the general clause 
inconsistent with the words of the particular bequests, and I can see no such 
inconsistency. In order to carry out the bequest of the £2,500 the executors have 
to pay the sum to the trustees, and it is immaterial that they are themselves the 
trustees as the appropriation in their own hands of a sufficient sum to meet the 
legacy has the same effect as if it had been paid to the separate trustees. I think 
also that the clause directing the trustees in their capacity of executors to pay 
and provide for the duties on all legacies bequeathed free of duties applies to 
all three legacies. 

There is, however, a difference in the history of the three bequests. In the case 
of the £2,500 the testatrix divided a sum of £5,000, originally bequeathed to the 
National Anti-Vivisection Society immediately, into two halves. In the case of 
the one half she left it subject to the original dispositions. In the case of the other 
she interposed the life interest of her sister. I shall consider later whether the 
difference in the history affects the construction to be put on the bequest. I think 
that it is well to bear in mind that when the settled legacies are satisfied by an 
appropriation by the executors in their hands as trustees they are just as much 
paid, to use the words of Sareant, J., ‘‘out and out as regards the testatrix’s 
estate’’ as the unsettled legacies when paid to the beneficiaries, or as if they had 
been paid into the hands of separate trustees. 

The question to be decided is whether the legacy and estate duties or either of 
them which will become payable on the death of Lady Farrer in respect of the 
£2,500 will be payable out of the ultimate residuary estate of the testatrix or out 
of the settled legacy itself. It is, I think, useful to see the nature of these two 
duties, although legacy duty is not of practical importance in this case, because 
it has been commuted by the executors under s. 11 of the Customs and Inland 
Revenue Act, 1880, and they do not in any event ask to have the sum paid as 
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commutation returned. This legacy duty is payable by the executors and prima 
facie would be payable at once. But as the rate payable by the persons ultimately 
entitled may not be the same as that payable by the tenant for life it is provided 
by the Legacy Duty Act, 1796, s. 12, that the payment is postponed till the death 
of the tenant for life, although the liability arises at once. The executors still 
remain chargeable with the duty, and there is no difficulty in their providing for 
this payment by retaining, if necessary, duty at the maximum rate and distributing 
the rest of the estate. There is the bare possibility that the rates of legacy duty 
may be altered by ex post facto legislation affecting the estates of persons who have 
died before the legislation and whose estates are already in course of administration. 
But it is so unlikely as to be negligible. 

Estate duty stands in an entirely different position. At the time of the making 
of this will—June 26, 1913—and also at the time of the testatrix’s death— 
Nov. 26, 1913—if that be material, which I do not think it is, there was no estate 
duty payable in respect of this legacy. But by the Finance Act, 1914, settlement 
estate duty, which was previously charged, was abolished, and an estate duty 
payable on the death of the tenant for life was imposed, and this duty was payable 
on succession, not to the testatrix, but to the tenant for life. It is quite true 
that this legislation was passed very shortly after the testatrix’s death and before the 
executors had fully administered the estate, but that is an accident if the appellants 
be right. In the present case the executors would be liable to pay estate duty or 
any death duty, whatever its name, imposed by any legislation passed during the 
life of the tenant for life which might be a period of many years. It is also 
possible that during that time the amount of estate duty may be increased, and 
this is not only possible but probable, considering the present state of finance. 
Then the estate duty is chargeable on persons and in a manner altogether irrespec- 
tive of the testatrix’s estate. The rate of duty is ascertained by aggregating the 
legacy, not with the testatrix’s estate, but with that of the tenant for life, because 
the succession is to her, and when the rate is ascertained the duty is chargeable 
by the Finance Act, 1894, s. 8 (4) and s. 9 (1), (4) and (5), on the trustees to whom 
the legacy is left, on the legacy itself, or on the executors of the tenant for life. 
It is difficult to see how the executors of the testatrix can provide for such a duty 
in many cases without delaying the administration of the estate for years. There 
are two factors which must be unknown—the state of the legislation as to death 
duties which may exist at the death of the tenant for life, and the amount of the 
estate of the tenant for life which regulates the rate of the duty. 

In Re Parker, White v. Stewart (1), to which I shall have to refer more 
particularly later, Swrnren Eapy, L.J., said (117 L.T. at p. 424) that 


‘the executors and trustees have the means of ascertaining what the maximum 
amount of duty will be, and provision can be made to retain the maximum 
amount of duty.’’ 


- —— — a 


C 


G 


With respect, I think that that was a slip—a most unusual thing in the case of H 


that learned judge—into which he was led by the fact that in that case the Finance 
Act, 1914, was in existence at the date of the will, though unknown to the drafts- 
man. There was, therefore, when the amount of the tenant for life’s estate was 
ascertained, a figure in existence which was the then maximum, though even in 
that case it was liable to be altered by subsequent legislation. But where sub- 


sequent legislation has to be considered there is no maximum in existence, and the J 


executors must provide against all contingencies. 

In a case where, as in this will, the settled legacy is small in proportion to the 
residue, provision may be made by retaining an amount equal to a large proportion 
or even the whole of the legacy. But where the settled legacies are large and the 
ultimate residue small, as is often the fact, the estate duty on the legacies, 
especially where the estate of the tenants for life is large, may well ert the 
residue, and the whole administration of the estate must be delayed till after the 
death of the tenants for life. A construction, therefore, which throws all death 
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duties which may be in existence at the death of the tenant for life, whether charge- 
able on her executors or not, on to the residue gives rise to great difficulties in 
administration. And while I entirely agree with the statement of SwiNFEN EKapy, 
L.J., in Re Parker, White v. Stewart (1) that ‘inconvenience in administration 
cannot destroy the clear meaning of a testator’s words,”’ such difficulties do require 
that it should be quite clear that the words do create them. Having now examined 
the nature of these two duties it is necessary to inquire in what way they are 
dealt with in the will in the present case. 

I think it is settled that the words “‘free of all death duties,’’ have no general 
meaning as applied to all wills and that they must be construed according to the 
meaning given to them by the particular will under consideration. Two meanings 
were mentioned in argument: (i) ‘‘free of all death duties arising in consequence 
of my death,’’ and (ii) ‘‘free of all death duties arising in consequence of the 
dispositions made by my will.’’ The former meaning would exclude this estate 
duty; the latter would include it. And it was argued that the latter meaning had 
been adopted by the Court of Appeal in Re Parker (1). It certainly was adopted 
as the correct meaning in that particular will. But I think it is clear that it was 
not adopted as the correct meaning to be applied to all wills. Such a decision 
would have been in direct opposition to Re Palmer, Palmer v. Palmer (2), and in 
that case the court would have expressed some disapproval of that decision. But 
SwinFen Eapy, L.J., in giving judgment in Re Parker (1), referred to Re Palmer (2) 
without disapproval as distinguishable and proceeding on terms in a will different 
from those. of the will under his consideration. I think, therefore, that it is 
established by authority that the words must be construed together with the rest 
of the will to ascertain what duties were meant to be thrown on the residue with 
the result of exempting the corpus of the settled legacies from them. 

Looking at this will, I think that the language points to the same conclusion as 
that at which the court arrived in Re Palmer (2), i.e., that the death duties men- 
tioned in it are those chargeable at the time of the payment or transfer of the 
legacies whether settled or absolute. I have already read most of the provisions 
of the will. But I may shortly mention again those relating to the settled legacies. 
The £1,000 given for the benefit of Olive Wedgwood is in these words: ‘‘I bequeath 
to my trustees upon trust,’’ &., and the exemption from death duties is derived 
from the general clause by which all legacies are to be paid free of all death duties. 
The £6,000 bequeathed for the benefit of James Ingal Wedgwood is dealt with 
in this way, 


“T declare that the said sum of £6,000 hereinbefore bequeathed to my said 
nephew James Ingal Wedgwood . . . shall not be paid or transferred to him, 
but shall be held by my trustees upon trust, . . .”’ 


By that clause a payment to or appropriation by the trustees for the benefit of 
James Ingal Wedgwood is substituted for the absolute payment to him directed 
by the earlier part of the will. So far, therefore, as the will is concerned I think 
that the true construction is as in Re Palmer (2), that the time at which the death 
duties chargeable on the residue is to be ascertained is the time of payment. 
With regard to the codicil it is equally clear, if not more so. The words are: I 
bequeath free of all duties to my trustees .. .”’ pointing clearly, in my opinion, 
to the time of payment to the trustees as the time at which the death duties were 
to be ascertained. And I have already said that in my opinion appropriation in 
the hands of the executors as trustees is the same as payment to independent 
trustees. I think also that the general clause as to payment of legacies “free of 
all death duties’’ applies to this legacy as well as to the others. In my opinion 
the natural time to ascertain the meaning of the words ‘“‘free of all death duties 

is when the legacies are paid in the sense of being transferred out and out from 
the testatrix’s estate and this is shown more strongly to be the case when the 
expression to be paid ‘‘free of all death duties’’ is found as in the present case. 
If it be intended to postpone this date to that of payment or transference to the 
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ultimate beneficiary words should have been used clearly expressing that intention. 
It can, of course, be done. But I think that it should be done by clear words, 
and I find no such words in this will. 

I do not think that this conclusion is in conflict with any of the decisions. The 
most important from this point of view is Re Parker (1). I have already said 
that I do not think that that case decided that any general rule existed as to the 
meaning of the words ‘‘free of all death duties,’’ and the words of the will were 
very different. So far as I can gather from the report there were no words such 
as this will contains referring to payments. And the words charging all death 
duties upon the residue were much stronger. Whether the reasoning of that case 
and of Re Palmer (2) is quite consistent or not, the decision in Re Parker (1) is 
not, in my opinion, opposed to the conclusion at which I have arrived. Future 
duties not chargeable by reason of the death of the testator may be charged on 
the residue to the exoneration of particular settled legacies. Whether they are so 
charged or not depends on the construction of each particular will, and on the 
construction of the will in the present case they are not, in my opinion, so charged. 
The result is that the legacy duty which becomes due at once, although the pay- 
ment of a part of it is postponed by the will, is payable out of the residue, and to 
this extent I differ from SarGcant, J., before whom, as before us, not much stress 
was laid on this point. With regard to the estate duty I agree with the learned 
judge that it is payable out of the corpus of the settled legacy and not out of the 
residue. 

I wish to deal with a point made in order to show that I have not overlooked it. 
It was argued with force that the history of this legacy showed that the intention 
of the testatrix was that when the National Anti-Vivisection Society came into 
possession of the £2,500 bequeathed subject to the life interest it should be received 
net like the £2,500 already received, and that therefore, in respect of this legacy 
at any rate, free ‘‘of all death duties’’ must have a meaning which would ensure 
this result. I think that it may be a fair inference that this intention existed, 
though I doubt its being much, if any, stronger in the case of this than in the case 
of the other settled legacies. The testatrix or, perhaps it should be said, the 
draftsman of the will thought that this object was attained in the case of all 
the settled legacies, and so it was as the law then stood on the construction of the 
will, which I think the correct one. And it was only the subsequent legislation 
creating a duty which was not one chargeable on the executors or arising as a duty 
on succession to the testatrix, but to the tenant for life, which made the difference. 
I think that it is mere speculation as to what the testatrix would have answered 
if she had been asked whether she meant the legacies to be free of any duties which 
might be created by any legislation after the payment of the legacies to the trustees 
and before the death of the tenant for life, and had been informed that if the will 
so provided the administration of her estate might be delayed for years. I think 
to enter on such a speculation is to run the risk of confusing the separate questions 
—i.e., what provision does the court think the testatrix would have made if she 
had known all the circumstances, and what are her wishes as expressed by the 
provisions of the will which she did in fact make. I think, therefore, that this 
appeal should be allowed as to legacy duty and dismissed as to estate duty. 


WARRINGTON, L.J.—The question in this case is whether the estate duty 
which will become leviable on the death of the person entitled for her life to the 
income of a settled legacy bequeathed by the will of the testatrix will be payable 
out of the corpus of the legacy or out of the general estate of the testatrix. 
Sarcant, J., on the construction of the will, has held that the duty will be payable 
out of the corpus of the legacy. The legatees of the corpus appeal. The order of 
the learned judge dealt with two other settled legacies, but the legatees interested 
therein do not appeal. 

; The persons entitled to the legacy in question in succession to the tenant for 
life are chargeable at a rate different from that at which the tenant for life is 
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chargeable. Accordingly, under the well-known provisions of the Legacy Duty 
Act, 1796, s. 12, the duty on the corpus of the legacy would not be payable until 
the death of the tenant for life. The learned judge in the court below has held 
that this duty also is payable out of the legacy and not out of the residue. This 
last question, however, did not really arise, for it now appears that pursuant to 
s. 11 of 43 Vict., c. 14, the duty so payable in the future has been commuted for 
a present payment, and has been paid by the executors out of the general estate, 
and the residuary legatees make no claim for repayment. Incidentally, however, 
for the purpose of arriving at the true construction of the will it may be desirable 
to consider the position of the legacy duty and to determine whether for the pur- 
poses of this will it stands on the same footing as the estate duty. 

The will and two codicils, by the second of which the legacy in question was 
bequeathed, were all made in 1913, and the testatrix died in the Same year. At 
that time the legal position as regards estate duty was that, in addition to ordinary 
estate duty payable in respect of the general estate, settlement estate duty was 
payable in respect of the settled legacy, and by the operation of the Finance Act, 
1894, s. 5 (2), no estate duty would be payable in respect of the settled legacy on 
the death of the tenant for life. But for this relief the corpus of the legacy would 
be property passing on the death of the tenant for life, and estate duty would be 
- payable in respect thereof under s. 2 (1) (b) of that Act, and its value would be 
aggregated with the rest of her estate for the purpose of ascertaining the rate of 
the duty. By the Finance Act, 1914, s. 14, the relief afforded by s. 5 (2) of the 
Finance Act, 1894, was abolished in a class of cases of which the present is one, 
and settlement estate duty ceased to be payable in respect of the settled legacy. 
The result is therefore, that, on the death of the tenant for life, who is still living, 
the corpus of the legacy will be included in the property passing on her death, 
and the rate of duty will depend on the amount or value of her estate, and on the 
legislation in force at her death. It is, therefore, impossible at the present 
moment to ascertain or even to estimate with any certainty what sum would be 
required to meet the duty in question. And if the amount of the settled legacy 
were large in comparison with the rest of the estate, and if it were necessary for 
the executors to retain moneys for the purpose of meeting the future duty, the 
distribution of the residue might quite possibly be held up altogether until 
the death of the tenant for life, an event which might happen many years after the 
death of a testator. Moreover, the executors of the testatrix are not accountable 
for the estate duty in question, and it is no part of their duty in the administration 
of the estate of their testatrix to pay or provide for it. There are no means by 
which the estate duty could be compounded for and paid by the executors of the 
testatrix. In fact, the materials necessary for ascertaining the amount of a com- 
position, even if it were allowed by statute, do not in this case exist. Whether 
under these circumstances the duty is, as between the persons interested, payable 
out of the general estate is a matter dependent entirely on the proper construction 

f the will. 

: te will is that of Frances Julia Wedgwood, and is dated June 26, 1913. [Hrs 
Lorpsuip read the relevant clauses of the will.] It subsequently appeared that 
the cousin named as residuary legatee was bound by a secret trust for a charity, 
and the residue is now represented by the Attorney-General. Among the pecuniary 
legacies not bequeathed ‘‘free of all death duties,”’ but covered, of course, by ae 
general direction in reference thereto, was one of £5,000 to the appellants t : 
National Anti-Vivisection Society. [His Lorpsnrp then read the codicils an 

continued:] The question to my mind turns on the true effect of the ne 
directing that all legacies are to be paid free of all death duties. The fact t ene 
addition to these general words we find that certain legacies, including the ee 
in question, are bequeathed ‘‘free of all death duties does not in my air affec 
the true construction of the will. Under the direction in question a _legacies 
are on the same footing, and there is nothing in the will or codicils which aside: 
that some legacies should be in a better or worse position than others in respec 
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of duties. I regard the general clause as explanatory of the expression ‘‘free of all 
death duties’’ where she uses it, and extending the same freedom to those legacies 
in respect of which she does not use it. 

It is now settled, so far as this court is concerned, that the question whether a 
direction of the nature of that the meaning of which we have to determine extends 
to cover a duty not in force at the death of the testator cannot be determined by 
reference to any general principle, but is one of construction depending on the 
terms of the particular will: see Re Palmer (2) and in particular the judgment of 
Picxrorp, L.J. Are, then, the words in question, coupled, of course, with the 
correlative direction found in the trusts of the residue (namely, the direction to pay 
and provide for the duties on all legacies and annuities bequeathed free of duties) 
sufficient to include the estate duty in question? 

It is important to bear in mind that this duty is not payable by the executors, 
and, indeed, it is not leviable at all until the death of the tenant for life. The 
duty then becomes leviable not because the property passes on the death of the 
testatrix, but because it passes on the death of the tenant for life. It is aggregated 
with her own property for the purpose of ascertaining the rate. In this respect 
it differs from the legacy duty which becomes chargeable at once and payable by 
the executors, though that part of it which is referable to the reversionary interest 
is payable in future. Moreover, the amount of the estate duty which will be 
leviable is altogether uncertain, whereas that of the legacy duty is ascertained and 
could only be altered by ex post facto legislation, which is not likely to be enacted. 
With all respect to Saraant, J., I think that I should have held that the legacy 
duty, including that part of it the payment whereof was postponed, was payable 
out of the general estate. I see no difficulty in holding that the executors can 
literally follow the directions of the will and pay the legacy to the trustees free of 
legacy duty as well that part of it which is chargeable on the reversion as that 
which is chargeable on the tenancy for life. The amount of both duties is ascer- 
tained, and the executors can without inconvenience retain a sum sufficient to 
meet the proportion payable in future. In fact, logically, if the duty on the 
reversion ought to be paid out of the general estate, so also ought the instalments 
payable after the payment of the legacy in respect of the duty on the life interest. 
But the case is different in respect of the estate duty in question. When the 
testatrix directs that legacies are to be paid free of all death duties, I think, in the 
absence of any expression indicating a more liberal intention on her part, she 
would properly be held to be considering only those duties which are leviable at 
the time of payment and the amount of which are capable of being then ascertained 
and are payable by her executors in performance of their duty in the administra- 
tion of the estate. 

The question is one of construction, and therefore authorities are in general not 
of much assistance. But in the present case we have the guidanée of the reasoning 
of the members of the court in Re Palmer (2), and I think that we could not adopt 
the view contended for by the appellants without differing from it. I accept their 
reasoning as did Sarcanr, J., and I think his judgment should on this point be 
affirmed. 

Neither Re Stoddart (3) nor Re Parker (1) is in my opinion in conflict with this 
view. In the former the words were ‘‘to be paid and enjoyed,’’ this last word 
pointing to duties affecting the beneficial enjoyment of the legacy whether in force 
at the date of payment to the legatees or not. In the latter the words were “shall 
be free of legacy duty, succession duty, settlement estate duty, and all other death 
duties. ; In that case the will was after the Finance Act, 1914, and if the direc- 
tion did not include the estate duty payable by reason of the provisions of that Act 
there would be no ‘‘other death duty’ in respect of a settled legacy except the 
legacy duty already specially mentioned. Moreover, there was no reference to 

payment of the legacies sufficient to suggest the time of payment as that at 
which the class of duties referred to was to be ascertained. 

Tt has been suggested that the legacy in question stands on a special footing and 
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that even if in the case of the other settled legacies the future estate duty is not 
payable out of the general estate of the testatrix it is so payable in the case of the 
legacy in question. What is said is that the testatrix apparently intended to 
substitute a net sum of £2,500 in reversion for a like sum in possession, and that 
this can only be effected by throwing the duty in question on her general estate, 
and therefore the will and codicil ought to be so construed. But with all respect 
I think that the answer is that this legacy, like the others, is made subject to the 
direction referred to above, that the legacies are to be paid free of all death duties, 
and there would seem to be no reason for treating it in a manner different from 
that in which the other settled legacies are treated. The fact is as the law stood 
at the date of the death they would all have been net sums. It is the subsequent 
alteration of the law and not the execution of the codicil which affects the position 
of the legatees. On the whole, I am of opinion that as to the estate duty this 


appeal fails and must be dismissed, but that it must be allowed as to the legacy 
duty. 


YOUNGER, L.J.—The order in the present case of the learned judge in the 
court below deals with the incidence of legacy and estate duties payable in respect 
of three settled legacies on the death in each case of the tenant for life. The 
appeal, however, is concerned with the duties on one only of these legacies. The 
learned judge has in all three cases decided that the legacy and the estate duties 
which will be payable on the life tenant’s death are payable out of the corpus of 
the legacy in question and are not to be borne by or chargeable on the ultimate 
residuary estate of the testatrix. In so deciding he has felt himself at liberty to 
deal with all the three legacies as if on this question of duty the same principle were 
applicable to each, and he finds that principle in the construction which, on the 
analogy of Re Palmer, Palmer v. Palmer (2), assisted by other passages in and by 
the frame of this will, he places upon the general clause therein contained, the 
clause, namely, that all legacies and annuities given by the will or any codicil to it 
are to be paid free of death duties. On the view he takes of that clause he has 
held that all duties accruing in respect of a settled legacy after it has been set 
apart are outside its provisions and are left to be borne by the legacy itself. 

There is, as I have said, an appeal only with regard to the duties which will 
become payable on the death of Lady Farrer in respect of the third of the legacies 
in question—that is, the settled legacy of £2,500 given by the testatrix’s second 
codicil, and in which Lady Farrer is interested as tenant for life. And a reference 
to the terms on which these legacies are given at once suggests the question 
whether there may not in relation to the incidence of duties on that legacy be 
considerations, not applicable to the other two, which have to do with something 
beyond the general exemption clause above mentioned on which the learned judge 
in the court below so entirely relied for his decision in all three cases. And a 
careful examination of the will and codicils indicates very clearly to my mind, as I 
must confess, that, whatever may have been the case with regard to what I may 
call Miss Olive Wedgwood’s settled legacy, and, in a lesser degree, with regard to 
that of James Ingal Wedgwood—the two other legacies in question—the issue with 
regard to the duties on that now under appeal depends really on the words of 
exemption from duty contained in the gift of the legacy itself, and not, as I think, 
at all on the general clause referred to. That this could not be said of Miss 
Wedgwood’s settled legacy is very plain. There is in that case in the gift of the 
legacy itself no exemption whatever from duty. The general clause contains for 
that legacy the only exemption from duty to be found in the will. And with 
reference to James Ingal Wedgwood’s settled legacy the distinction between it 
and that of Lady Farrer, while not so clear nor of the same kind, is nevertheless 
notable in a relevant respect. In the case of James Ingal Wedgwood’s legacy there 
is, unlike that of Miss Wedgwood, a direction that it is to be paid “‘free of all death 
duties,’’ but these words are found in the direction for payment to James himself 
before the testatrix proceeds, as she subsequently does proceed, to engraft on that 
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absolute gift limitations both on James’ enjoyment of it and his interest in it. A 
Phrasing it otherwise, the expressed exemption from death duties in the case of 
that legacy, as in that of the equivalent gift to James’ brother, with which it is in 
the first instance coupled, is made in relation to James himself as distinguished 
from those subsequently introduced in succession to him. The reasoning, therefore, 

of the learned judge, although based on the general exemption clause only, may 
possibly in the result be applicable to this particular exemption also as having an B 
effect equivalent to that attributed by the learned judge in the court below to the 
general clause itself. But so much cannot, as I think, be said of the third legacy 
with which we are now alone concerned. And holding that opinion as I do, it 
will be convenient before making any examination into the effect in this will of 
the general clause on the legacies which have their own words of exemption from 
duty to trace the history of this settled legacy as disclosed in the will and codicil @ 
with special reference to the words of exemption contained in the codicil in 
relation to it. 

The genesis of the legacy as finally bequeathed appears clearly in the will and 
second codicil. By her will the testatrix gave to the National Anti-Vivisection 
Society a pecuniary legacy of £5,000 to be paid by virtue of the general clause 
above referred to ‘‘free of all death duties.’’ By her second codicil she reduced the D 
legacy of £5,000 so bequeathed to one of £2,500, and she directed 


“that my said will shall be read and have effect as if a legacy of £2,500 free of 
all death duties had been thereby bequeathed in lieu of the said legacy of 
£5,000.”’ 


The codicil then immediately proceeded as follows: E 


‘I bequeath free of all death duties to my trustees the sum of £2,500 upon 
trust to invest and stand possessed of the said sum or investments and the 
annual income thereof upon trust to pay the said income to my sister Lady 
Katherine EKuphemia Farrer during her life without power of anticipation 
during any coverture and after her death as to both capital and income in trust F 
for the said National Anti-Vivisection Society.” 


It is to my mind on these provisions not doubtful that the main purpose of the 
testatrix here in this codicil was to interpose with reference to one half of the 
society's original legacy of £5,000 a life interest in favour of her sister, the original 
interest in enjoyment by the society of that moiety being postponed until the 
sister's death. But that was also, as I read these provisions, the testatrix’s sole @ 
purpose. The language used by her expressly exempting from all death duties not 
only the second half of it, but also the first, appears to me to import an anxiety 
on her part to preserve for the society an identical interest in the first half of the 
original legacy, and after her sister’s death an undiminished interest in the second 
half and in the investments then representing that sum of £2,500. In other 
words, while under the will the society took its £5,000 immediately undiminished Hf 
by death duties, it was the testatrix’s mind to place it by her codicil in the same 
ultimate position, but by two instalments instead of one. In my judgment, if the 
words of exemption from duty with which we have now to do can be fairly read 

in a sense leading to that result, there is every encouragement from the context 

to induce a court of construction so to read them. 

This aspect of the case is in no way dealt with by the learned judge in the court I 
below. He, as I have said, in deciding as he did with reference to all the three 
legacies was led to his conclusion as the result of a critical examination of the 
general clause of the exemption and of that clause only. His view of it was that 
the word “‘legacies’’ there refers to the total amount of a legacy given and does not 
prima facie point to the successive interests carried out of it. He alludes also to 
the absence from the clause of such words as ‘enjoyment free of duty’ as pointing 
in the same direction. From these indications, coupled with the fact that the 
residue is not settled, he is led to the conclusion that the principle of Re Palmer (2) 
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is really applicable to the general clause, and on that ground, and on that ground 
alone, he decides in the case of Lady Farrer’s legacy, as in that of the other two, 
that the legacy and estate duties in respect of it payable on her death must be borne 
by the legacy itself. His conclusion, therefore, was reached without his dealing 
in any way with the special words of exemption applicable to that legacy alone, 
which at once raises the question whether in so determining this matter the learned 
judge has not relied, and that exclusively, on a clause which for this purpose is 
not the governing clause at all. And very respectfully I think that his judgment in 
relation to this legacy is open to that criticism. 

The testatrix’s will is not a very artistic document, but the scheme of it is 
reasonably plain. It contains before the general clause in question ten separate 
pecuniary legacies, some of large amount, as well as specific bequests in favour 
of her niece. One only of these legacies is expressly given free of all death duties, 
that of £500 to Charles Harold Herford if he should complete the Life she was 
herself writing of her great-grandfather, Josiah Wedgwood. Then we have the 
general clause already quoted, referable, it is true, to all legacies and annuities 
given by her will or any codicil, and not only to those before mentioned, referable 
also, I suppose, although it must be agreed very inaptly, to specific legacies. But 
it is the fact that every legacy thereafter given, whether in the will or in any 
codicil, is expressly given free of duties in terms which vary in detail of expression. 
These legacies include that now in question, and I should accordingly have thought 
that this was a will so framed as to lead very directly to the conclusion that the 
primary, if not the sole, function of this general clause was to exempt from duty 
according to its terms a legacy or annuity for which no specific or particular pro- 
vision in that regard is elsewhere made. It may possibly also have the effect of 
giving to all legacies and annuities its full benefit of exemption if in any case the 
particular words of exemption are less extensive. But, in my judgment, it cannot 
be read so as to restrict any special words of exemption in relation to any particular 
legacy, if, properly construed, these words give greater benefits to the legatee. 
To attribute that result to the general clause would be to strike the special words 
of benefit out of the will or codicil altogether, besides running counter to the well- 
established principle of construction generalia specialibus non derogant. 

In my judgment, therefore, especially where on the analogy of Re Palmer (2) as 
applied to this rather haphazard general clause it is sought to confine the exemp- 
tion thereby made to duties accrued at a particular moment of time, it is not 
permissible to limit by reference to that clause the duties on a legacy whose own 
words of exemption cannot be restricted by the principle of that decision. I would 
here observe that Re Palmer (2) itself is no authority for so doing. In the will in 
that case there was nowhere any reference to exemption from duty except in the 
general clause itself. Taking that view of the matter, it is not necessary for me 
to express any opinion on the question whether the general clause here is within 
the principle of Re Palmer (2). I incline myself to the view of SwINFEN Eapy, 
L.J., in Re Parker (1) to the effect that Re Palmer (2) was a decision on a special 
clause in a particular will, a will which had not, as will be agreed, many features 
in common with this will. But on this aspect of the case I confine myself to the 
observation that the direction to the testatrix’s executors to ‘‘pay and provide 
for . . . the duties on all legacies and annuities bequeathed free of duties’’ hardly 
seems consistent with the view that it is in contemplation of this will that no 
duties are to be payable out of the estate on any settled legacy beyond those due 
at or before the moment when it is set aside, which is the result of the learned 
judge’s judgment. J, 

I proceed now to ascertain if I can the effect of the special words of exemption 
attached to this legacy to Lady Farrer. The words of gift and exemption are, *! 
bequeath free of all death duties to my trustees the sum of =;000) upon trust... 
First, it is noticeable that the words ‘‘free of all death duties’’ come before the 
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words ‘‘to my trustees,’’ and not after these words. This is of some importance A 
if the statement of Nevin, J., in Re D’Oyly, Vertue v. D’Oyly (A) be correct, as 
I conceive everyone will agree that it is. He said ({1917] 1 Ch. at p. 559): 


“Tf a testator gives a legacy ‘free of duty’ he means that his legatee is to 
have paid to him the legacy net, and I do not see in this regard any distinction 
between a direction to pay the legacy to trustees for the legatee and a direct B 
gift to the legatee. It seems to me that in either case the effect of the words 


used is identical.’’ 


Other portions of that decision have been questioned, but not those words. In 
this view of the matter the position of the words of exemption is not without some 
significance. As they stand, if they are on this footing to have any real meaning C 
at all, they are and can be made applicable only to the duties payable by the 
legatee for life in remainder, and if by one of these then by both. In other words, 
the phrase if it is to have effect would put the case of this legacy entirely outside 
the principle of Re Palmer (2). 

There is another aspect of the expression ‘‘free of all death duties’’ in which the 
authorities are of some value. What in relation to a settled legacy do they mean? D 
Do they mean ‘‘free of all death duties arising only in consequence of my death”’ 
or do they mean ‘“‘free of all duties arising by virtue of the dispositions made by 
this my will.’’ There has been some conflict of judicial opinion on this matter. 
Nevite, J., in Re D’Oyly (4) attached the first meaning to the words; Sareant, J., 
in Re Stoddart (3) preferred the second. The view of Saraant, J., was, however, 
as I think, definitely accepted by the Court of Appeal in Re Parker (1). There KE 
SwinFren Hapy, L.J., held that such words mean those duties which will become 
payable in respect of dispositions made by the will. And Banxes, L.J., in terms 
preferring the view of Sarcant, J., to that of Neviie, J., held that the words 
were the equivalent of ‘‘free from all duties arising by virtue of the dispositions 
made by the will.’’ That, accordingly, is the meaning which the highest available 
authority would lead us to place on the words here, although I desire, speaking F 
for myself, to say that that is the meaning which I should myself in this will 
place on them apart from all authority. 

This reasoning, if it be so far correct, disposes of the whole case as decided by 
the learned judge in the court below. It shows that these words are in neither 
aspect of them capable of bearing the construction placed by him on what I have 
called the general clause of exemption. And, further, this reasoning, if it be G 
correct, does dispose altogether of any case that can be made in favour of the 
learned judge’s view that the legacy duty payable on Lady Farrer’s death was as 
well as the estate duty chargeable against the legacy. It was not indeed seriously 
argued on behalf of the Attorney-General that it could be so charged, his position 
with reference to that duty being that, while not disclaiming the learned judge’s 
decision in his favour with reference to it, he did not seek to retain the benefit of H 
the decision. Speaking for myself, however, I have difficulty in seeing how the 
learned judge’s decision as to legacy duty as much as his decision as to estate duty 
does not necessarily follow from the principle of construction adopted by him. 
As the point, however, is now academic I need not further elaborate the many 
further reasons there are for holding as I do that that duty at least is chargeable 
against residue. : I 
are epaieboee be the ee duty which will become payable on Lady Farrer’s 
tht T have usid ap-to the afte aiSerent ceb of quseitons fol yeh Telgtaay aa 
= a srs: ee ) ect pc application of the special words of exemption 
take CB bn a : lt of the testatrix was made on June 26, 
Sail Gedurs sha pace ee , 19 ; . PA the 26th of the same month 
abolished the soviet estate d uB,: 2 wi eae oe vanes hive 
oe ee aeeagbte eis F gs rae in lieu thereof as in the present 

ia » & Tull estate duty on the £2,500, treating that sum 
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as property passing not on the death of the testatrix, but on the death of Lady 
Katherine, the duty being measured, therefore, as to the percentage chargeable 
by the value of the total property thet belonging to Lady Farrer or passing on her 
death and without any reference to the value of the testatrix’s property at her 
death. The question that remains, therefore, is whether this duty, unknown to 
the testatrix because not imposed while she had lived, is included in the words 
“free of all death duties.’’ 

First of all it has been held in quite a number of cases that such words or their 
equivalent are wide enough to include this duty in the case of a testator dying 
after the Act. And it has been so held by the Court of Appeal where the will of 
such a testator, although executed after the statute, was made in obvious ignor- 
ance that it has been passed. In other words, the fact that the amount of the 
duty is regulated by the value of an estate which is not the estate of the testatrix 
does not prevent the duty being covered by an exemption in this form. This was 
so stated by Evn, J., in Re Snape (5). The legacy there was a trust legacy ‘‘free 
of all duty,’’ and Evn, J., said that if the Act of 1914 had been law at the date of 
the will the words would throw the burden of the duty on the general estate. So 
also in Re Stoddart (3), Sarcant, J., in the case of a testator dying before the Act, 
held that this death duty, although chargeable in respect of the estate of the tenant 
for life, was included in the words ‘‘free of all death duties,’’ because it was a death 
duty which arose by virtue of a disposition made by the testator, that, as I have 
already shown, being the meaning properly attributable to these words. To the 
same effect in this connection is Re Eve (6), before Astsury, J. In that case the 
will in question was made before the Act, and therefore when the testator was in 
ignorance of it. He died after the Act. It was held that the words ‘‘all bequests 
and legacies shall be free of duty’’ threw on residue the estate duty chargeable on 
the cesser of a life interest. In Re Parker (1), where the will was made on 
Oct. 16, 1914, but in obvious ignorance of the passing of the Finance Act—because 
the testator made provision for payment of settlement estate duty thereby abolished 
—the Court of Appeal holding that the expression ‘‘free of all death duties’’ has 
the meaning I have already stated, decided also that the estate duty chargeable 
on the cesser of a life interest was included in the exemption. It seems to me, 
therefore, to be clear on authority that the words here would be wide enough to 
include this duty had its incidence been known to the testatrix, and wide enough 


’ in a proper case to include it even where, as here, it was not. 


The present question comes down, therefore, to a very short one: Is this duty 
included here in the words of exemption which the testatrix has used? It is a 
future duty. But on that point now Re Palmer (1) is express. Lorp Cozens- 
Harpy, M.R., said ({1916] 2 Ch. at p. 398): 


‘‘A testator may use language which is sufficient to cover a duty not in force 
at his death. ... His intention must be found in the words of his will.”’ 


Here the words are sufficient to cover this duty. What was the intention of the 
testatrix with regard to such a duty when using these words? Her intention, as I 
have already indicated, can be gathered, as I think, from the history of this legacy 
as already set forth. That history leads me to the conclusion that this is a case 
in which the testatrix did not contemplate this duty or that duty. What she did 
intend was that this £2,500 on the death of Lady Farrer should be received by the 
Anti-Vivisection Society without any deductions whatever: see Re Parker-Jervis 
(7). Much, of course, was made of the difficulties of administration introduced by 
this construction. These may easily be exaggerated. They are not very different 
in character from similar difficulties of administration in relation to making pro- 
vision of satisfaction of testators’ covenants under long leases and the like which 
constantly have to be solved. These difficulties, moreover, whatever they may be, 
have not hitherto been allowed to stand in the way of the construction being placed 
upon an exemption of this kind which the words of themselves are sufficient to 


558 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


cover :.see Re Parker (1). Nor has it been shown that in the present case these A 
difficulties are at all serious. For these reasons I am of opinion that both legacy 
duty and estate duty are covered by the words of exemption, and that there ought 
to be a decision to that effect. 

Appeal allowed as to the legacy duty and dismissed as to the estate duty. 


Solicitors: Gerald & Arthur Marshall, for Shield & Mackarness, Petersfield ; B 


Treasury Solicitor. 
[Reported by EK. A. Scrarcutey, Esq., Barrister-at-Law. | 


Re HINCKES. DASHWOOD AND OTHERS v. HINCKES 
AND OTHERS 


[Courr or AppeaL (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), D 
January 19, 20, 1921] 
[Reported [1921] 1 Ch. 475; 90 L.J.Ch. 335; 124 L.T. 681; 
37 T.L.R. 808; 65 Sol. Jo. 291] 


Will—Forfeiture—Forfeiture on becoming entitled to rents and profits of named 
estate—Beneficiary entitled to rentcharge absorbing whole net rents and E 
profits. 

By her will, made in 1872, a testatrix devised the H. estate to the use of H. 
for life, with remainder to the use (in the events which happened) of G.’s only 
son R. during his life, with remainders over. In 1874 the testatrix died and in 
1895 H. died leaving R. surviving. The will contained a shifting clause which 
provided that if R. should become ‘‘actually entitled to the possession or the 
receipt of the rents and profits of the [F.] estate . . . or the bulk of the same F 
estate’ his interests in the H. estate should determine. At the date of the 
will of the testatrix G. was tenant for life of the F. estate and it was thereafter 
limited to G.’s sons successively in tail male. In 1894 G. and R. disentailed 
the F’. estate, and in 1896 a resettlement was executed conferring a power of 
appointment which was exercised by a deed made in 1900. The appointment 
provided that the F’. estate should be held to the use that R. should as from G 
the death of G. receive a yearly rentcharge of a specified amount but so that it 
should not in any year exceed nine-tenths of the net rents and profits of the F. 
estate, and so that the surplus income of the F. estate should be applied for 
the maintenance and benefit of R.’s wife and income. Provision was made for 
the trustees to lease to R. the mansion-house, park and grounds at a specified 
rent if R. so required. It was not disputed that R. was thus placed, as from H 
the death of G., in as good a financial position as if he had then become tenant 
for life in possession. On the death of G., the question arose whether the 
shifting clause in the will of the testatrix had come into operation. 

Held: R. did not on G.’s death become entitled to the possession or receipt 
of the rents and profits of the F. estate or any part of it, and, therefore, the 
shifting clause did not operate and R.’s interest in the H. estate had not I 
determined. 

Decision of Astsury, J., 124 L.T. 681, affirmed. 
Notes. As to divesting of gift, see 834 Hatspury’s Laws (2nd Edn.) 400 et seq.; 

and for cases see 44 Dicrsr 1114 et seq. 

Case referred to: 

(1) Leslie v. Earl of Rothes, [1894] 2 Ch. 499; 68 L.J.Ch. 617; 71 L.T. 184; 38 
Sol. Jo. 456; 7 R. 600, C.A.; 44 Digest 912, 7710. 
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Fazakerley v. Ford (1832), 1 Ad. & El. 897; 2 Nev. & M.K.B. 1; 2L.J.K.B. 111; 
110 E.R. 1451; 44 Digest 1116, 9671. 

Shuttleworth v. Murray, [1901] 1 Ch. 819; 70 L.J.Ch. 453; 84 L.T. 605; 49 W.R. 

388; 45 Sol. Jo. 877, C.A.; affirmed sub nom. Law Union and Crown 
B Insurance Co. v. Hill, [1902] A.C. 268; 71 L.J.Ch. 602; 86 L.T. 778, H.L.; 

44 Digest 1117, 9677. 

Hunter v. A.-G., [1899] A.C. 809; 68 L.J.Ch. 449; 80 L.T. 732; 47 W.R. 673; 
15 T.L.R. 384; 43 Sol. Jo. 580, H.L.; 44 Digest 545, 3625. 

Lady Langdale v. Briggs (1856), 8 De G.M. & G. 891; 26 L.J.Ch. 27;:28'.7 0.8: 
73; 2 Jur.N.S. 982; 4 W.R. 708; 44 E.R. 444, L.JJ.; 44 Digest 544, 3614. 


C. Appeal by the defendants, the remaindermen, from an order of Astpoury, J., re- 
ported [1920] 2 Ch. 511. The following statement of the facts is taken from the 
judgment of Astbury, J. 

The testatrix, by her will dated Oct. 23, 1872, devised her real estate, referred to 
as the Hinckes Estate, subject to certain earlier uses, to the use of Harry Tichborne 
Davenport and his assigns for life, with remainder to the use of each of the sons of 

D George Horatio Davenport who was the elder brother of Harry Davenport, ‘‘who 
shall be born during my life,’’ with remainders in tail as in the will mentioned. 
At the date of the will neither George nor Harry Davenport had any issue. The 
defendant Ralph Tichborne Hinckes was the only son of George, and was born in 
1873. The testatrix died in 1874. In 1895 the defendant Ralph Tichborne Hinckes 
succeeded to the Hinckes estate as tenant for life on the death of his uncle Harry 

 Tichborne Davenport, and thereupon, in consequence of certain provisions of the 
will, he took the name of Hinckes. The will contained a shifting clause as follows : 


‘Provided always and I hereby declare that if any child or remoter issue of the 
said George Horatio Davenport or of the said Harry Tichborne Davenport 
within the scope of the limitations hereinbefore contained shall by any means 
whatsoever become actually entitled to the possession or the receipt of the 
F rents and profits of the Foxley Estate in the County of Hereford devised by the 
will of John Davenport, deceased, the late father of the said George Horatio 
Davenport and Harry Tichborne Davenport, and thereby directed to be settled 
or the bulk of the same estate whether consisting of the same particulars as 
that estate now consists of or in manner altered in the way of addition, substi- 
tution, diminution, or otherwise, and so that this proviso shall not be rendered 
G inoperative by reason of such estate or any part or parts thereof being subjected 
to any charges or incumbrances whatsoever then and so often as the same shall 
happen and thereupon every estate hereinbefore limited for life and in tail male 
and in tail to the child of the said George Horatio Davenport or of the said 
Harry Tichborne Davenport who or any of whose issue shall so become entitled 
and as to any child to whom an estate for life is hereinbefore limited to the first 
H sand other sons or daughters respectively of such child shall absolutely deter- 
mine and the said premises hereinbefore devised shall go and remain discharged 
from all charges created by any such person as tenant of such estate for life 
under any of the powers of charging herein contained to the uses, upon the 
trusts, and with and subject to the powers, provisos, agreements, and declara- 
tions to, upon, with, and subject to which the same premises would have stood 
I limited and settled by virtue of this my will if such child had died and there 
had been a general failure of his or her issue and if a male without leaving a 
widow.”’ 
Putting that shortly, it provides in effect in the events which have happened that if 
the defendant Ralph Tichborne Hinckes should become actually entitled to the 
possession or the receipt of the rents and profits of the Foxley Estate, or the bulk 
of the same, as described in the will, then his life estate, and the estates in re- 
mainder in tail male and in tail to his children, in the Hinckes property should 
determine. Under the will of his father, at the date of the testatrix’s will George 
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Horatio Davenport was tenant for life, with remainder to his sons in tail, of the 
Foxley Estate. In 1894 the Foxley Estate was disentailed by George and his son. 
In 1896 the bulk of that estate was re-settled, and by an indenture of May 3, 1900, 
an appointment was made, under the provisions of the disentailing deed and of the 
resettlement deed, under which the interest of the defendant Ralph Tichborne 
Davenport was defined as from the death of his father. George Davenport died in 
1919, when his son the defendant Ralph would, but for the appointment of 1900, 
have become entitled for life or other interest in the Foxley Estate. The question 
raised by the originating summons was whether, having regard to the limitations 
and trusts of the Foxley Estate contained in the disentailing assurance, in the 
settlement, and in the appointment of 1900, the defendant Ralph became on the 
death of his father entitled to the possession or the receipt of the rents and profits 
of the Foxley Estate, or the bulk of it within the meaning of the shifting clause. 
The indenture of May 3, 1900, was an elaborate conveyancing device framed and 
executed for the purpose of avoiding the shifting clause in the will of the testatrix. 
It was made between George Davenport, the defendant Ralph, and trustees. It 
recites the disentailing deed and the resettlement of 1896, under the joint effect of 
which the Foxley Estate became split into two portions, one referred to as “‘the 
unsettled portion,’’ of which at the date of this document George was tenant for 
life, and Ralph tenant in fee in remainder, and the settled portion of which George 
was tenant for life, Ralph tenant for life in remainder, with ultimate remainder in 
tail to his issue. After further reciting that under the resettlement deed two 
earlier rentcharges of £600 and £300 were limited in favour of George’s wife, and 
that George and the defendant Ralph were desirous of making the appointment 
therein contained, the indenture witnessed that, for effectuating such desire, the 
settlors, that is, George and his son, jointly appointed that the settled portion of 
the Foxley Estate should, subject to charges existing on it, go remain and be from 
and after the death of George to the use and subject to the powers and provisions 
thereinafter declared, and, after making a similar provision as to the unsettled 
portion, it was agreed and declared that the estate should be held to the use that if 
the defendant Ralph should survive his father, he should receive a yearly rentcharge 
of £2,800 during the remainder of his life, and after the death of his mother, a 
further yearly rentcharge of £900—she predeceased her husband—during the residue 
of his life, the said rentcharge to be charged upon and to issue out of the whole of 
the Foxley Estate, and to commence from the death of George in the events which 
happened, and it was provided that the rentcharge payable to the defendant should 
not in any year exceed nine tenth-parts of the net rents and profits of the Foxley 
Estate in that year, after payment of all disbursements and other outgoings, and, 
subject to the rentcharge, it was declared that after the death of George, and subject 
as aforesaid, the whole of the Foxley Estate should be held to the use of trustees 
during the remainder of the life of Ralph on trust that they should enter into 
possession and receipt of the rents and profits and during the life of Ralph manage 
the estate with very full powers of management, and, subject to the payments 
directed to be made and to the charges existing, pay and apply the surplus income 
of the estates for the maintenance or otherwise for the benefit of all or any one or 
more, exclusively of the other or others, of any wife or issue, whether children or 
remoter issue, of Ralph for the time being in existence. Provision was then made 
as to the balance in the event of the defendant Ralph having no wife and children. 
Then came a provision that the trustees should, if required by Ralph, demise to him 
for the term of ninety-nine years, if he should so long live, the mansion-house and 
the park and grounds occupied therewith at a yearly rent of £300, to be set off 
against a corresponding amount of the rentcharge or rentcharges for the time being 
payable to him, such demise to include such sporting rights over the residue of the 
Foxley Estate or any part thereof as Ralph should require. It was then declared 
that the settled portion of the Foxley Estate should remain and be to the use that 
Ralph, during his life, should have the right to exercise the powers of jointuring or 
charging portions, given to him by the indenture of resettlement, in like manner in 


D 
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all respects as if his estate for life had not been over-reached and extinguished by 
those presents, and after further provision it was declared that Ralph should have 
power to appoint a new trustee or trustees, and that it should be lawful for him at 
any time, and from time to time, by deed to revoke wholly or partially the uses, 
trusts, powers and provisions thereinbefore limited and declared, but as regards the 
settled portion of the Foxley Estate, only so far as the same should not extend 
beyond his original life interest, and by the same or any other deed to declare any 
new uses or trusts concerning the premises not to extend beyond his original life 
estate, and that subject to the limitations therein contained or otherwise to be 
appointed the Foxley Estate should go and devolve in like manner in all respects as 
if those presents had never been executed. 

It was not denied by the defendant, Ralph Hinckes, that under this document he 
was placed, as from the death of his father, in as good a financial position in regard 
to the Foxley Estate as if the document had not been executed, and he had come 
into possession as tenant for life under the provisions of the previous limitation. 
But it was said that, notwithstanding that, he did not, on the death of his father, 
by reason of the deed of appointment, become entitled to the possession or receipt 
of the rents and profits of the estate within the meaning of the shifting clause. 

Asrpury, J., declared that the shifting clause has not operated in the events 
which have taken place. 


Upjohn, K.C., and Ashworth James for the remaindermen. 

Romer, K.C., and J. Norman Daynes, for the tenant for life, Ralph Tichborne 
Hinckes, were not called upon to argue. 

P. M. Walters for the plaintiff trustees. 


LORD STERNDALE, M.R.—This case raises the question as to the effect of two 
clauses, one in a will and the other in a deed of appointment. I do not see my way 
to differ from the conclusion at which the learned judge, Astsury, J., has arrived 
on the matter. 

There are two estates which have to be dealt with, the Foxley Estate, which was 
the more valuable of the two, and the Hinckes Estate. The Foxley Estate was 
dealt with by a settlement of 1865 made in pursuance of a will made in 1862 by 
John Davenport, and that settled the Foxley Estate to the use of the testator’s 
eldest son George, who was then a bachelor, for life with remainder to his sons in 
tail male, and remainder to the use of his second son, Harry, also a bachelor; there 
was a similar remainder to his son, remainder to the use of George’s daughters and 
Harry's daughters, and ultimately remainder to the survivor of George and Harry 
and his heirs. The Hinckes Estate was dealt with by the will of Theodosia Hinckes, 
the testatrix in this case. She devised the Hinckes Estate to the use of Harry for 
life, with remainder, in the events which happened, to the use of George’s son— 
George had then married and had a son Ralph—for life, with remainder to the use 
of Ralph’s sons in tail male and other remainders. That will contained a shifting 
clause [which his Lordship read]. 

The question is whether in the events that have happened Ralph Tichborne 
Davenport has become actually entitled to the possession or the receipt of the rents 
and profits of the Foxley Estate or the bulk of the same estate. The testatrix died 
in May, 1874. George was from that time life tenant of the Foxley Estate, and 
Ralph, born in January, 1873, was tenant in tail male subject to certain jointures. 
There was a disentailing deed by which George and Ralph disentailed the Foxley 
Estate and limited it subject to certain jointures to Ralph and his heirs. Harry, 
the other son who was mentioned, died in 1895 without issue and Ralph still a 
bachelor became life tenant at that time entitled to the possession of the Hinckes 
Estate. Then there was a resettlement of the Foxley Estate in 1896 by George and 
Ralph, by which they appointed it subject to the jointure to such uses as they 
should appoint, and in default of appointment to the use of George for life in 
restoration of his former life estate with remainder to the use of Ralph for life with 
remainder to the use of Ralph’s children if he should so appoint, and in default of 
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appointment to the use of his sons successively in tail male. On those facts it 
would be pretty obvious there was at any rate a strong possibility, if not a strong 
probability, that Ralph might succeed to the Foxley Estate, and might become 
actually entitled to the possession or the receipt of the rents and profits of that 
estate or the bulk of it, and as the Hinckes Estate was the much more valuable 
estate he was anxious to avoid losing the Hinckes Estate by becoming entitled to 
the rents and profits of the Foxley Estate. In order to effect that, a settlement of 
May 38, 1900, was effected, and by that George and Ralph, in pursuance of the 
powers of the resettlement to which I have referred, appointed the Foxley Estate, 
which was divided for the purpose of description into the settled and unsettled 
portions. They appointed the settled and unsettled portions of the Foxley Estate 
subject to these jointures and subject to preserving joint powers in the resettlement 
to the use that if Ralph survived George he should receive the yearly rentcharge of 
£2,800 during the residue of his life, and after his mother’s death then the further 
yearly rentcharge of £900 making £3,700 in all during the residue of his life the 
said rentcharges to be charged on the whole Foxley Estate, the £2,800 rentcharge 
to commence at George’s death and the £900 rentcharge from the death of the 
survivor of George and Sophia, that is the mother, provided that the rentcharges 
should not in any year exceed nine-tenths parts of the net rent and profits of the 
Foxley Estate in that year after paying all annual sums other than those rent- 
charges and the interest on certain other sums. Subject to those rentcharges it was 
declared that after George’s death and subject as aforesaid, the whole Foxley Estate 
should thenceforward go to the use of the trustees during the residue of Ralph’s life 
on trust that they should enter into and continue in possession or receipt of the 
rents and profits of the whole Foxley Estate during the remainder of Ralph’s life 
and manage that estate with all the powers conferred on trustees during minority 
by the Conveyancing Act, 1881. Then followed the powers to the trustees generally 
speaking of managing the estate altogether. They were to insure buildings, sub- 
scribe to the local charities, and do everything that a person in possession of a large 
estate might do, and then out of the income of the Foxley Estate including the 
proceeds from the sale of timber and so on they should keep down all annual sums 
including the said several rentcharges and the interest on moneys charged on the 
estate and subject thereto should pay or apply the surplus income for the main- 
tenance and support or otherwise for the benefit of all or any one or more ex- 
clusively of the others of Ralph’s wife and issue for the time being in existence as 
the trustees should think proper; and then there followed this, that during Ralph’s 
life the trustees should have all the powers of selling, leasing, and other powers 
conferred on a life estate by the Settled Land Acts, 1882 to 1900, and then that they 
should if so required, and I believe they have been so required, demise to Ralph for 
a term of ninety-nine years if he should so long live, the mansion-house, park and 
gardens occupied therewith at a yearly rent of £300 to set off against the correspond- 
ing amount of rentcharge for the time being payable to him, the demise to include 
sporting rights, and contain such covenants as the trustees might think necessary. 
Subject thereto the other portion of the Foxley Estate was to remain to the use that 
Ralph should have power of jointuring and charging portions in the same manner 
as such power was given to him in his life estate which was given to him by the 
resettlement, but so nevertheless that the said powers of jointuring and charging 
portions might be over-reached by the exercise by the trustees of their settled Land 
Acts powers and subject to that to the uses of the resettlement after Ralph’s death, 
and the unsettled portion was to remain to the use of Ralph’s right heirs. Ralph 
was to have power to appoint new trustees and he was also to have this power, that 
it should be lawful for him at any time by deed revoke the uses thereinbefore limited 
a Lae see aye the settled portion of the Foxley Estate only so far as 
ie fori a ae < en is iat his original life estate under the resettlement and 
exceeding a are. ae i i ies as sled portion of the Foxley Estate not 
age phe a is origina ife estate and subject thereto Foxley Estate should 
g e in like manner as if that appointment had not been executed. 
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It is clear that the learned judge, Asrsury, J., was quite right in saying that the 
substantial pecuniary and beneficial effect of the present arrangement so far as 
Ralph was concerned was the same as if he had retained his original life interest in 
the Foxley Estate. It was not denied that under this document Ralph was at 
George’s death placed in as good a financial position with regard to the Foxley 
Estate as if he had come into possession as life tenant under the previous limita- 
tions. But it is argued that that being so he must be considered as having become 
actually entitled to the possession or receipt of the rents and profits of the Foxley 
Estate or the bulk of the same estate. I do not think that that is right. In the 
first place the trustees are said to be trustees for Ralph of the rents and profits. 
I do not think that they are. They are trustees for his wife and children subject to 
the rentcharge which is in his favour if that can be considered as a rentcharge and 
not asa sham. They have not to hand to him the actual rents, and he, if that be 
a rentcharge, and so long as this deed of appointment stands, is not entitled to 
recover from the tenants any portion of the rent. He is entitled to have from the 
trustees £3,700 so long as nine-tenths of the rents are equal to that amount. When 
nine-tenths of the rents do not amount to £3,700 then he is only entitled to have an 
amount equal to nine-tenths of the rents, for he never got nine-tenths of the rents 
themselves. 

It is said that we must consider this deed entirely as a sham. These are not 
trustees, it is argued, at all. Their powers can be revoked at any moment. That 
is quite true. But I do not know of any authority for saying that a trust is not a 
trust because there is a power of revocation in it. I see no reason for saying that 
so long as these trusts are not revoked these trustees, who have certain duties to 
perform towards Ralph's wife and children as well as towards himself, are not 
trustees. It is also said that the trustees are mere land agents managing the 
property for the purpose of handing over to him the net rents and profits. So long 
as this deed stands, it seems to me impossible to say that. They are constituted 
trustees and until their power is revoked they remain trustees. In the same way 
so long as this remains a rentcharge, and I see no reason for saying that a rent- 
charge is not created, Ralph is not entitled to the actual possession and receipt of 
the rents. Again, if I may take the learned judge’s language he expresses what I 
think is the right conclusion at which we ought to arrive: 


“I think the true meaning of this clause is that the shifting is to take place if 
the person in question becomes entitled to the possession or receipt of the rents 
and profits of the Foxley Estate, or the bulk of that estate, as an estate.’’ 


I have not said anything about the question of whether ‘‘the bulk’’ refers to the 
bull of the rents or the bulk of the estate. I have rather taken the word ‘‘bulk’’ as 
being applicable to the bulk of the rents and profits because that was the argument 
of the appellants. But I merely assume that. I do not decide it. The learned 
judge went on thus: 


“Although Mr. Ralph Hinckes has become entitled to the possession and receipt 
of something of equivalent or substantially equivalent value, I think he has, by 
the conveyancing device which he has resorted to, and to which he was entitled 
to resort, prevented himself from becoming entitled in fact to the possession or 
receipt of the rents and profits of the Foxley Estate or any part thereof. What 
he has become entitled to is, as I have said, a rentcharge based on nine-tenths 
of their amount with the legal user in this estate carrying the possession and 
receipt of the rents and profits limited to trustees. Those trustees are, no 
doubt trustees, but they are not trustees of the estate or rents for him. He 
has, no doubt, a power to charge the trusts of this deed, but the difference 
between a power and property is plain... .”’ 


I think that that is the right conclusion. I do not wish to express it in any other 
words than that. I think, therefore, that this appeal should be dismissed. 
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WARRINGTON, L.J.—I am of the same opinion. I so entirely agree with the A 
judgment of the learned judge in the court below that I somewhat hesitate to give 
my reasons for concurring in that opinion. But, as the case has been rather 
elaborately argued, I had better state what I think about it. 

The question is whether the estate of one Ralph Tichborne Hinckes in property 
which has been conveniently referred to as the Hinckes Estate determined by the 
operation of a shifting clause contained in the will under which he became entitled B 
to that estate. On the death of Harry, on Mar. 19, 1895, Ralph Tichborne Hinckes 
succeeded to the Hinckes Estate as tenant for life. But the will of Theodosia 
Hinckes, under which he so succeeded, contained a provision that if he, among 
other persons, should by any means whatsoever become actually entitled to the 
possession or the receipt of the rents and profits of the Foxley Estate devised by 
one John Davenport, and settled pursuant to his will, then his estate under the C 
testatrix’s will should absolutely determine, and the premises should go over as 
thereby directed. The question is whether, on the true construction of the will of 
Theodosia Hinckes, and in the events which have happened, the estate for life of 
Ralph Tichborne Hinckes has so determined. 

So far as the construction of the will of Theodosia Hinckes is concerned there 
seems to me to be no question about it. The will is skilfully drawn, and I do not D 
think that there is any single part of it which gives rise to any difficulty of con- 
struction—certainly not the shifting clause. The words of the shifting clause 
describing the events on which the estate is to shift are these : 


“If by any means whatsoever the person in question shall become actually 
entitled to the possession or the receipt of the rents and profits of the Foxley E 
Estate.”’ 


Possession and receipt of rents and profits of an estate is a perfectly well-known 
technical term. It means possession of so much of the estate as is in hand not let to 
tenants, and the legal right to receive and give discharges for and to sue for the 
rents of those parts of the premises as are let to tenants. That is the unquestioned F 
legal meaning of those words. The only difficulty, if there is a difficulty, is caused 
not by any construction of the will of Theodosia Hinckes, but from the events which 
have happened which have brought about the forfeiture for which she has provided. 

I will state what are the events that have happened. On and prior to May 3, 
1900, the Foxley Estate stood limited, speaking generally—TI do not propose to state 
this with extreme accuracy, but sufficiently for the purpose—subject to certain G 
jointure rentcharges to such uses as George Davenport, the father of Ralph, and 
Ralph should by deed jointly appoint, and in default of appointment as to the 
greater portion of the estates to the use of George for life in restoration of a 
previous life estate of his with remainder to Ralph, and as to a small residue of the 
estate to George for life with remainder to Ralph in fee. It is obvious that under 
those limitations if that had not been altered on the death of George, Ralph, sur- H 
viving him, would have become entitled to the possession or the receipt of the rents 
and profits of that Foxley Estate, and would have lost the Hinckes Estate. He and 
his father desired, if possible, to avoid that result, and they accordingly executed a 
deed of May 3, 1900, which gives rise to the question. There is no doubt about it. 

It was prepared and executed deliberately with a view of getting out of the shifting 
clause. I do not propose to read it; it is enough perhaps to state the effect of it L 
sufficiently for the purpose. By that deed, in exercise of the joint power, the father 
and the son limited the estate after the death of the father to the use that the son 
should receive a rentcharge which, in the event that has happened, amounted to 
£3,700 per annum, but subject to a proviso that if the net rents and profits of the 
estate did not amount to £3,700 per annum, then the amount of the rentcharge 
should be reduced to a sum equal to nine-tenths of the net rents and profits. 

Subject to that rentcharge the estate was limited to the use of two trustees and 
their executors and administrators for the life of Ralph—i.e., they took on an estate 
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A pur autre vie with the nomination of a special occupant—namely, the executors of 


the survivor, and the trusts on which this estate was thus limited to them were 
trusts to manage, to receive the rents, to discharge the outgoings including the 
jointure rentcharges and the rentcharges created by this deed, and to stand pos- 
sessed of the ultimate surplus rents upon discretionary trusts for the benefit of the 
wife and issue of Ralph, or some one or more of them. The deed provided that, at 
the request of Ralph, the trustees should grant him a lease of the mansion-house, 
park, and grounds at a rent of £300 a year, with a provision that that rent should 
be set against so much of the rentcharge and the sporting rights, and it contained 
also a provision that Ralph might be at liberty to revoke the uses or trusts of them, 
and declare any other uses and trusts. 

Generally speaking—speaking popularly and not as a lawyer—that deed obviously 
put Ralph, for all practical purposes, pecuniary or otherwise, in the same position 
as if he had been owner for life of the Foxley Estate. I do not think that there is 
any doubt about it, and I will assume it is so. But that is not the question. The 
question is, Was he under that provision actually entitled to the possession or the 
receipt of the rents and profits? 

That depends on what is the legal position of the owner of the rentcharge. He is 


not entitled to the possession of the estate. He is not entitled to the receipt of the 


rents and profits. If his rentcharge is unpaid he can take steps by which either he 
or somebody else on his behalf may get hold of the rents and profits and pay him. 
But he is not entitled to the possession or to the receipt of the rents and profits. 
If anybody is beneficially entitled to the rents under the provisions of that deed of 
1900 it is the wife and issue for the time being in existence collectively of Ralph, 
because the trustees are to apply the surplus of the net rents for the benefit of those 
persons or some or one of them. They cannot apply it outside, but they must apply 
it to the benefit of any one of them. That is why I say that they collectively, if 
anybody, are beneficially entitled to the receipt of the rents and profits subject of 
course to the rentcharge. The owner of a rentcharge has certain remedies of re- 
covery, but he could not sue a single tenant for payment of his rent. It is said that 
we must go behind the form and look at the substance. I say that I do look at the 
substance. But in order to ascertain the substance, I must look at the legal effect 
of the bargain which the parties have stated, and the legal effect of that is what I 
have stated. In my opinion, Ralph has not become entitled to the possession or to 
the receipt of the rents and profits of the estate or any part of them, and that being 
so, the shifting clause contained in Theodosia Hinckes’ will has never taken effect. 
I agree with the judgment of the learned judge in the court below, and think that 


this appeal must be dismissed. 


YOUNGER, L.J.—I am of the same opinion. Ifasa result of the Foxley Estate 
re-appointment of 1900 Ralph Tichborne Hinckes became, in October, 1919, on the 
death of his father and while that re-appointment remained unrevoked by him, a 
cestui que trust and not an incumbrancer in respect of a rentcharge, then subject 
to the effect in the shifting clause in Miss Hinckes’ will here in question and the 
word ‘“‘bulk,’’ as to which I express no opinion because we have not heard counsel 
I should, I think (again I express for the same reason the 
opinion provisionally), be of opinion that Ralph would, within the meaning of a 
shifting clause, be actually entitled to the possession or the receipt of the pity an 
profits of the Foxley Estate, or the*bulk thereof. I am guided to that cone usion 
by what I conceive to be the true effect of Linpuey, L.J.’s judgment in pence 
Earl of Rothes (1). But I cannot myself escape from the conclusion eri Ww ig 
that re-appointment remains unrevoked, Ralph is not a cestul que trust ss e ren : 
and profits or any of them, but is an incumbrancer in respect of his rente ae 
that it is in that latter character that his rights under that Dials spam te 
are not recognised, must be enforced. On that footing, the result is, as ink, 


for the tenant for life, 
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that while the re-appointment of 1900 is admittedly in form successful for the 
purpose in view, it is also in the result effective to attain its purpose which was to 
make inoperative while it subsists the shifting clause contained in the will of Miss 


Hinckes. 
Accordingly it appears to me on these short grounds that this appeal should be 


ismissed. 
dismisse Appeal dismissed. 


Solicitors: Johnson, Raymond-Barker & Co.; Peake, Bird, Collins &é Co.; Bird 
& Bird. 


[Reported by J. B. B. MacManon, Esq., and E. A. ScraTcHLey, Esq., 
Barristers-at-Law. | 


*DESSAU v. PETERS, RUSHTON & CO., LTD. 


[Cuancery Division (Sargant, J.), October 20, 1921] 


[Reported [1922] 1 Ch. 1; 91 L.J.Ch. 254; 126 L.T. 648; 
66 Sol. Jo. (W.R.) 14] 


Solicitor—Lien—Partnership action—Change of solicitor—Delivery up of papers 
to client upon undertakings to preserve lien—Regard to interest of third 
parties. 

In a partnership action the plaintiff obtained the usual order for dissolution 
and the appointment of a receiver. Thereafter, having changed his solicitors 
and his former solicitors having been discharged, the plaintiff claimed delivery 
up from his former solicitors of the papers in the action upon an undertaking 
protecting their lien. On the question whether the former solicitors were 
entitled to enforce an absolute lien, 

Held: in a partnership action where a receiver has been appointed creditors 
were interested as third parties and would be embarrassed if an absolute lien 
was enforced by the former solicitors, who, though entitled to enforce it against 
their own client, were not entitled to enforce it so as to embarrass third parties ; 
accordingly, the papers in the action must be delivered up by the former solici- 
tors upon an undertaking protecting their lien. 

Boden v. Hensby (1), [1892] 1 Ch. 101, applied. 


Notes. Referred to: Hughes v. Hughes, [1958] 2 All E.R. 366. 


A 


B 


Cc 


As to lien where there is a change of solicitors, see 31 Hatssury’s Laws (2nd q 


Edn.) 244; and for cases see 42 Dicest 305 et seq. 


Cases referred to: 
(1) Boden v. Hensby, [1892] 1 Ch. 101; 61 L.J.Ch. 174; 65 L.T. 744; 40 W.R. 
205; 36 Sol. Jo. 153; 42 Digest 306, 3406. 
(2) Re Boughton, Boughton v. Boughton (1883), 23 Ch.D. 169; 48 L.T. 418; 81 
W.R. 517; 42 Digest 306, 3404. 
(8) Re Capital Fire Insurance Association (1883), 24 Ch.D. 408; 49 L.T. 697; 
32 W.R. 260; 53 L.J.Ch. 71, C.A.; 18 Digest (Repl.) 84, 699. 


Also referred to in argument: 


Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1; 67 L.J.Ch. 284; 78 L.T. 336; 
46 W.R. 445; 42 Sol. Jo. 381, C.A.; 18 W.R. (Repl.) 84, 694. 

Belaney v. F french (1873), 8 Ch. App. 918; 43 L.J.Ch. 312; 29 L.'T. 706; 22 W.R. 
177, L.JJ.; 42 Digest 306, 3407. 
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Re Caudery, London Joint Stock Bank v. Wightman (1910), 54 Sol. Jo. 444; 
18 Digest (Repl.) 84, 695. 

Re Rapid Road Transit Co., [1909] 1 Ch. 96; 78 L.J.Ch. 182; 99 L.T. 774; 53 
Sol. Jo. 83; 16 Mans. 289; 10 Digest (Repl.) 1004, 6902. 

Adjourned Summons asking for delivery up by former solicitors of papers to the 
client on receiving an undertaking as to their lien. 

In May, 1920, the plaintiff commenced this action for dissolution of the partner- 
ship between himself and the defendants, and duly obtained the usual order for 
dissolution of the partnership and appointment of a receiver of the partnership 
assets. In April, 1921, the plaintiff changed his solicitors and claimed delivery up 
of the papers relating to the action. His former solicitors refused to deliver them 
up even upon terms preserving their lien for the unpaid costs of the action. In 
June, 1921, the plaintiff took out this summons asking that upon the undertaking 
of his new solicitors to hold the papers, without prejudice to the lien of his former 
solicitors to return them undefaced within fourteen days after the conclusion of 
the action, to allow the former solicitors access to them for the purpose of making 
out their costs and to produce them on any taxation of these costs, the former 
solicitors should forthwith deliver to the plaintiff all papers, books, and documents 
in their possession or power relating to this action, and to the matters arising 
thereout. 

Farwell for the plaintiff. 

A. F. Topham for the solicitors claiming the lien. 


SARGANT, J.—This case has been well argued, but I have no doubt as to the 
decision I ought to give. This summons is taken out by the plaintiff in a partner- 
ship action asking that his former solicitors may be ordered to hand over to his 
present solicitors the papers in the action, subject to the ordinary undertakings 
given in such orders to preserve the solicitors’ lien. The plaintiff began his action 
on May 5, 1920, and after obtaining the appointment ex parte of an interim 
receiver procured the usual judgment in a partnership action on May 30, 1920, 
and the appointment of a receiver. The solicitors against whom the application 
is now made acted for the plaintiff in this action and in prosecuting certain claims 
in proceedings outside the action, and were discharged by the plaintiff about 
Apr. 30, 1921. It is recognised prospectively that the solicitors are going to be 
discharged in an order in the action dated Apr. 25, 1921. 

The only question is whether the solicitors are entitled to assert their lien against 
the plaintiff in an unqualified way, and hold the papers which came into their 
possession in the course of the partnership action against the present demand of 
the plaintiff. It is quite clear that if the action were an action in which the 
plaintiff alone had a beneficial interest, such as an action against some outside 
defendant for some remedy against him, the plaintiff's solicitors would be entitled 
to assert their lien, however much the plaintiff might be embarrassed thereby. 
It is also clear that the solicitors might do so in respect thereof of a lien that arose 
before action brought. Are they, as regards proceedings in this action, entitled to 
enforce an absolute lien against the plaintiff on papers that have come into their 
possession in the course of this action? Counsel for the solicitors has admitted 
that, if this application had been made by the receiver or the defendants in the 
action and not the plaintiff, it would have been impossible to assert an unlimited 
lien, but he says that as against the plaintiff, who is the person who employed the 
solicitors and voluntarily discharged them, they are entitled to assert their lien 
in an unqualified way. — 

Although this precise question has never been determined in action of a similar 
character, if the action were an administration action it is settled that the plaintiff 
would be entitled to have the papers produced on the ordinary terms for preserving 
the lien, and the reason of this is quite clearly stated in judgments given in cases 
of the kind. It is that solicitors are not entitled to assert a lien SO as to embarrass 
the proceedings in such an action. Solicitors may assert their lien so as to 
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embarrass their particular client if he has chosen to incur the costs in question, 
but they are not entitled to do anything which has the effect of embarrassing not 
only the particular party, but also other parties interested in the proceedings. As 
I have said, counsel admitted this limitation in the case of an administration 
action, but he draws a distinction between a case like that and the present one. 
It has been decided that the same limitation applies to the solicitors’ lien in 
winding-up petitions and also in actions by a liquidator outside the actual winding- 
up proceedings. It applies also to actions by executors outside the administration 
proceedings and to actions for the execution of trusts. 

There is one case that is very analogous to the present one, and it seems to me, 
if I may say so, to have been perfectly properly decided. That was Boden v. 
Hensby (1), where Norru, J., held that the limitation on the lien applied in an 
action for partition. In that case there were probably only two persons interested 
in the estate in question, namely, the plaintiff and the defendant, and Norru, J., 
after discharging the order of the chief clerk for delivery up of documents which 
came into the solicitors’ possession before the action commenced continued ({1892] 
1 Ch. at p. 103): 

‘As to the documents come to the hand of the solicitors for the purpose of 
carrying on the action, Re Boughton (2) does apply and the order of the chief 
clerk in chambers will stand. The rule does not apply merely to actions for 
the administration of the estate of a deceased person; it is applicable to an 
action for the administration of the trusts of a deed, and to other proceedings of 
a representative character. This action, in my opinion, is one which the rule 
is applicable. It is not so clear, as [counsel] says, that there are only two 
persons interested in the property. If it were the court would not have 
directed an inquiry as to incumbrancers [the ordinary inquiry as to incum- 
brancers in a partition action]. It is quite clear that only two persons are 
interested under the will, but the court wishes to know who the incumbrancers 
of both plaintiff and defendant may be. It seems to me that this action is 
one in which other parties may be interested just as much as in an administra- 
tion action, and that subject to the distinction drawn in Re Capital Fire 
Insurance Association (8) [the distinction between documents obtained before 
and documents attained after action brought]. Re Boughton (2) applies.”’ 


Now as in the present case, the receiver of the partmership assets has been 
appointed, it seems clear that not only are the defendants directly interested, but 
that if the action is not proceeded with and carried to a conclusion, it will cause 
considerable embarrassment to creditors of the partnership. It may be quite true 
that the creditors of the partnership would be entitled to bring actions against the 
partners individually in a way creditors of a deceased person could not do against 
the executors of the deceased’s estate after there had been a decree for administra- 
tion by the court. But on the other hand, if the creditors came to enforce their 
judgments, they would at once find themselves embarrassed by the existence of a 
receiver. I am of opinion that a partnership action is one in which not only the 
plaintiff but other parties are interested in having the determination of the ques- 
tions to be dealt with in the course of the proceedings. And any solicitor em- 
ployed in any action knows from the start that, besides his client, other people 
will be interested in the proceedings. It is therefore no hardship that his lien 
should be subject to the same limitation as in an administration action, that is one 
preventing him from asserting an absolute lien. He has a lien on the documents 
as against his client, but only such a qualified one as is recognised in other cases 
where the client is not the only person interested. I will make an order in terms 
of the summons and must give the plaintiff his costs. 


Solicitors: Kenneth Brown, Baker, Baker & Co.; Stones, Morris & Stone. 


[Reported by L. Moraan May, Esq., Barrister-at-Law.] 
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GOLDEN BREAD CO., LTD. v. HEMMINGS 


|CHancery Division (Sargant, J.), November 17, 18, 28, 24, 1921] 


[Reported [1922] 1 Ch. 162; 91 L.J.Ch. 228; 126 L.T. 594; 
66 Sol. Jo. 124] 


Business—Sale as going concern—Business carried on by vendors at loss pending 
completion—Knowledge of purchaser—Delay by purchaser in completing— 

Right of vendors to indemnity. 

The completion of contracts for the sale of businesses as going concerns was 

; delayed through the fault of the purchaser. The vendors notified the purchaser 
C__ that the businesses were being carried on at a loss and that they would hold 
the purchaser accountable for the loss. 

Held: in addition to decrees of specific performances of the contracts the 
vendors were entitled to be indemnified in respect of losses properly incurred 
in carrying on the businesses as going concerns. 

Principle in Shaw v. Foster (1) (1872), L.R. 5 H.L. 821, applied. 

D Dakin v. Cope (2) (1827), 2 Russ. 170, distinguished. 


Notes. As to rights and duties of parties pending completion of sale, see 
34 Haussury’s Laws (3rd Edn.) 290 et seq.; and for cases see 40 Diaesr (Repl.) 
191 et seq. 


Cases referred to: 
(1) Shaw v. Foster (1872), L.R. 5 H.L. 821; 42 L.J.Ch. 49; 27 L.T. 281; 20 W.R. 
E 907, H.L.; 40 Digest (Repl.) 192, 1556. 
(2) Dakin v. Cope (1827), 2 Russ. 170; 38 E.R. 299; 40 Digest (Repl.) 208, 1696. 


Also referred to in argument : 


Rayner v. Preston (1881), 18 Ch.D. 1; 50 L.J.Ch. 472; 44 L.T. 787; 45 J.P. 829; 
29 W.R. 547, C.A.; 40 Digest (Repl.) 191, 1539. 
F Phillips v. Silvester (1872), 8 Ch. App. 173; 42 L.J.Ch. 225; 27 L.T. 840; 21 
W.R. 179, L.C.; 40 Digest (Repl.) 197, 1595. 
Royal Bristol Permanent Building Society v. Bomash (1887), 85 Ch.D. 390; 56 
L.J.Ch. 840; 57 L.T. 179; 40 Digest (Repl.) 200, 1623. 
Earl of Egmont v. Smith, Smith v. Earl of Egmont (1877), 6 Ch.D. 469; 46 
L.J.Ch. 356; 40 Digest (Repl.) 197, 1600. 
G_=sBennett v. Stone, [1903] 1 Ch. 509; 72 L.J.Ch. 240; 88 L.T. 35; 51 W.R. 338; 
47 Sol. Jo. 278, C.A.; 40 Digest (Repl.) 214, 1737. 
Bolton Partners v. Lambert (1888), 41 Ch.D. 295; 58 L.J.Ch. 425; 60 L.T. 687; 
on appeal (1889), 41 Ch.D. p. 302, C.A.; 40 Digest (Repl.) 197, 1599. 
Dodson v. Downey, [1901] 2 Ch. 620; 70 L.J.Ch. 854; 85 L.T. 273; 50 W.R. 57; 
45 Sol. Jo. 739; 36 Digest (Repl.) 549, 1101. 
| H_~—s Foster v. Deacon (1818), 8 Madd. 394; 56 E.R. 550; 40 Digest (Repl.) 201, 1625. 
Hardoon v. Belilios, [1901] A.C. 118; 70 L.J.P.C. 9; 83 L.T. 573; 49 W.R. 209; 
17 T.L.R. 126, P.C.; 9 Digest (Repl.) 210, 1328. 
Leggott v. Metropolitan Rail. Co. (1870), 5 Ch. App. 716; 35 J.P. 135; 18 W.R. 
1060, L.J.; 40 Digest (Repl.) 206, 1682. 
Barsht v. Tagg, [1900] 1 Ch. 231; 69 L.J.Ch. 91; 81 L.T. 777; 48 W.R. 220; 16 
I T.L.R. 100; 44 Sol. Jo. 183; 40 Digest (Repl.) 208, 1693. 


Action for specific performance of two contracts and for a declaration that the 
plaintiffs were entitled to be indemnified by the defendant against all expenditure 
incurred by them in carrying on and preserving as going concerns for the defendant 
the businesses comprised in the agreements and consequential accounts. 

The plaintiffs carried on business as bakers and confectioners at several addresses. 

| On Jan. 15, 1920, a receiver and manager of the business was appointed in a 
| debenture-holders’ action, and on Jan. 27, 1920, the company went into volun- 
| tary liquidation. Agreements were entered into with the defendant whereby the 
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defendant agreed to purchase the various premises and the goodwill of the respective 
businesses carried on upon them, and the defendant paid a deposit. The contracts 
were entered into subject to the approval of the court, and it was provided that 
completion should take place one month after such approval had been obtained. 
The approval of the court was not obtained till Oct. 26, 1920, and accordingly the 
date fixed for completion was Nov. 26, 1920. Owing to the default of the purchaser 
the conveyances were not sent to the vendors until Jan. 6, 1921. The plaintiffs’ 
solicitors kept pressing for completion, and wrote in December to the defendant’s 
solicitors and pointed out to them that the businesses had been carried on at a loss 
for many months past, and that they had been kept open solely for the benefit of 
the purchaser, and that the vendors would hold the purchaser ‘“‘to strict accounta- 
bility for the loss.’’ This letter and subsequent letters to the same effect were not 
replied to, and finally the defendant refused to complete except on the footing that 
he was not liable for these losses. 

The material facts of the first agreement were as follows. The receiver and the 
liquidator were to sell, and the defendant to purchase at the price of £3,800 the 
leasehold shops and premises, No. 1, Park Parade, Harlesden; No. 1, Chippenham 
Road, Harrow Road, Paddington; and No. 15, Hazel Road, Willesden, for the 
residue of the respective terms upon which the same were held, and subject to 
the respective rents, covenants, and conditions therein mentioned, together with the 
goodwill of the respective businesses of bakers and confectioners carried on thereon, 
and the respective tenants’ fixtures, trade utensils, and plant, and machinery, 
except as therein mentioned; and also the freehold shop and premises, No. 91, 
Barretts Green Road, Willesden. The sum of £380 was paid as a deposit. Clause 2 
of the agreement was as follows: 


“The purchase to be completed within one month of the approval by the 
court of this contract. If not then completed the purchaser to pay interest on 
the balance of the purchase money at six pounds per cent. or the vendors at 
their options to take the rents until completion without prejudice to the ven- 
dor’s other rights. All rents and outgoings . . . shall be apportioned up to the 
completion and added to or deducted from the purchase money as the case may 
require.”’ 

Clause 7 stated the characters in which the receiver and liquidator contracted, and 
continued : 


“This agreement is entered into subject to the approval of the court being 
obtained thereto within twenty-one days from the date hereof. . . . If the 
approval of the court shall not be given as above the contract shall be void... .”’ 


The master’s note of what happened on July 29, 1920, when application was made 
for the approval of these conditional agreements, is so far as material, in these 
terms: 


‘Subject to purchaser attending before the registrar and accepting title by 
consent of the defendant company order as asked... .”’ 


Notwithstanding the pressure brought to bear by the vendors the defendant did not 
attend and accept the title until Oct. 26, 1920, when an order was drawn up under 
date July 29, 1921, ordering the premises to be sold with the approbation of the 
judge. The order then continued: 


‘The purchaser by his solicitors expressing himself content with the title to 
the respective premises comprised in the conditional contracts . . . and con- 
senting to be bound by them notwithstanding that the time thereby limited for 
obtaining the approval of court thereto has expired and the defendants by their 


solicitors consenting, it was ordered that the conditional contract should be 
carried into effect.”’ 


No TeV ] ; oi 
draft conveyance having been received by the vendor's solicitors up to Nov. 22, 


1920, they wrote a number of 1 i i i 
, etters pressing for it, and in particul 
1920, wrote as follows : ° : a 


B 


C 


G 


H 


A 


at 
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‘We are sorry we are still without the draft conveyance. We telephoned to- 
day as our instructions in the matter are peremptory. . . . As your client is 
well aware the businesses which for months past have been kept open solely for 
his benefit have been carried on at a loss and, of course, our clients will hold 
Mr. Hemmings to strict accountability for the loss, certainly as from Aug. 29, 
by which date the whole matter ought to have been concluded in accordance 
with the terms of the contract.”’ 


Alexander Grant, K.C., and Farwell for the plaintiffs. 
Galbraith, K.C., and Norman Daynes for the defendant. 


SARGANT, J.—In this action two points arise on two contracts for the sale of 
one freehold and four leasehold premises, and the goodwill of the business carried 
on at three of the leasehold premises. The questions, are, first, from what date 
interest was on the purchase money, and secondly, whether the vendors are entitled 
to throw on the purchaser losses incurred by them carrying on the businesses. 
[His Lorpsurp then stated the facts, and after deciding the first question con- 
tinued :] I think on the evidence it is established that between July 29, 1920, and 
the end of the following November the purchaser was aware that the businesses 
were being carried on at a loss. If he did not know it personally his employee 
Morris had ascertained it on his behalf, and Morris’ knowledge must be taken as 
knowledge by the purchaser himself. I accept on this point the evidence of Mr. 
Hayland, the manager of the plaintiffs’ business, and I rely also on the admissions 
that were extracted from Morris, who naturally did his best to safeguard his em- 
ployer’s interest. Although there was a binding contract on Oct. 26, the purchaser 
took no steps to get the conveyances drafted, and his solicitor admitted candidly 
that the delay was due to the purchaser’s instructions not to hurry matters on. 
I am convinced that but for the plaintiffs’ delay after Oct. 26 the sale could have 
been completed by Nov. 26, which on the view I have taken was the date fixed for 
completion. It will be noted that the period of one month after the approval of the 
contract was allowed by the contract for the investigation of the title as well as the 
preparation of the conveyances. But the title had already been accepted before the 
date when the contract was approved. Any delay after Nov. 26 was, in my opinion, 
due to the deliberate desire of the purchaser to put off completion of the contract, 
partly because he was occupied with other matters, and partly because he was by 
then anything but enamoured with the business he had purchased. This may have 
been due to his knowledge that the businesses were being carried on at a loss, 
though it is fair to say that the purchaser did not attach much importance to their 
being losing businesses, but rather looked to the volume of business being done, as 
he thought that with his organisation he would be able to make them pay. I hold 
that the delay after Nov. 26 was due to the deliberate default of the purchaser. 

The vendors found themselves in the position of having businesses which they 
had sold and which were being carried on at a loss. What were they to do? On 
Dec. 8, 1920, the vendors’ solicitors wrote a most important letter to the defendant 
in these terms. [His Lorpsuip read the letter.] That letter seems to me to be a 
perfectly clear indication to the defendant that the three businesses not only had 
been, but were being carried out at a loss, and also that they were being carried on 
by the vendors for the account of the purchaser and to protect the goodwill of the 
businesses for him. From that time, therefore, the defendant undoubtedly had 
clear notice of the state of affairs and was bound, in my view, to tell the vendors if 
he wished to put an end to it. He might have told them to continue to carry on 
the businesses or have requested them to shut down the businesses; or he might 
have arranged that his own manager should take charge of the businesses. As a 
matter of fact he pursued a policy of masterly inactivity. The matter was again 
called to the purchaser’s attention on Jan. 8, but once again he did nothing. 
Ultimately on Jan. 18, the present action was commenced. In the course of the 
action the purchaser at last woke up to the position and made an arrangement by 
which his own manager was put in charge of the whole businesses on the terms 
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that irom then on he was to take the profits or bear the losses of the businesses. 
The question, therefore, is whether the losses from Nov. 26 to Dec. 8, and after- 
wards until May 13, when the plaintiffs’ manager went into possession, are to be 
borne by the purchaser. I ought to point out that in the letter of Dec. 8 it was 
suggested that the purchaser had been for a long time aware that the businesses 
were being carried on at a loss. If that had been incorrect, it may be assumed 
that the purchaser would have written a letter repudiating any such knowledge, 
and in the witness-box he admitted that it was a letter which ought to have been 
answered. In view of the construction I have put on the contract, it followed that 
any losses incurred up to Nov. 26 must necessarily be borne by the vendors. I have 
to consider only the losses from Nov. 26 to Dec. 8, 1920, and afterwards. The 
general principle applicable here was stated by Lorp Carrns in Shaw v. Foster (1) 
as being that as between vendor and purchaser, the vendor is as from the date fixed 
for completion a trustee of a somewhat modified kind. He says: 


‘Under these circumstances I apprehend there cannot be the slightest doubt of 
the relation subsisting in the eye of a court of equity between the vendor 
and the purchaser. The vendor was a trustee of the property for the purchaser; 
the purchaser was the real beneficial owner in the eye of a court of equity 
of the property, subject only to this observation, that the vendor, whom I have 
called the trustee, was not a mere dormant trustee, he was a trustee having a 
personal and substantial interest in the property, a right to protect that 
interest, and an active right to assert that interest if anything should be done 
in derogation of it. The relation, therefore, of trustee and cestui que trust 
subsisted, and subsisted subject to the paramount right of the vendor and 
trustee to protect his own interest as vendor of the property.”’ 


What was the property sold here? As to the three shops in which businesses 
were being carried on the sale related not only to the bricks and mortar sold, but 
also to the three businesses sold as going concerns. In those circumstances the 
vendors were no more entitled to let these businesses lapse than to allow the bricks 
and mortar to fall into decay. If the vendors had failed to deliver bread on the 
rounds the whole goodwill would have been destroyed and the purchaser would have 
been entitled to repudiate the contract on the ground that he was not getting what 
he had agreed to purchase, namely, these businesses as going concerns. In such 
circumstances a vendor is entitled prima facie to continue to carry out the business 
he has sold at the risk of the purchaser with reasonable promptitude of what he is 
doing. In the present case there was a delay in giving notice from Nov. 26 to 
Dec. 8; but in my judgment that was in no degree unreasonable. On the contrary, 
my view is that the vendors pointed out with considerable promptitude the effect of 
the purchaser’s delay. In view of statements made to the purchaser by the vendors 
on Dec. 8, which show that the businesses were continuing to be carried on at a 
loss and that the vendors were looking to the purchaser to indemnify them, I have 
no doubt that the defendant was, by his silence, acquiescing in the status quo 
having continued. So that from that time forth at any rate the vendors are entitled 
to be indemnified by their cestui que trust, the purchaser. But I apply the 
principle I have referred to not only from Dec. 8 onwards, but also to the short 
antecedent period from Nov. 26 to Dec. 8, as the vendors made no unreasonable 
delay in notifying the purchaser as to the position. 

Dakin v. Cope (2) has been very much pressed on me. But in my judgment that 
case when carefully considered does not form an exception to the general rule laid 
down by Lorp Carns in Shaw v. Foster (1) that the vendor is a trustee for the 
purchaser of the property sold, a general rule which I think applies to the goodwill 
of a business sold as a going concern. In Dakin v. Cope (2) there was a delay in 
the completion of the sale of a business owing to difficulties as to title, and the 
vendor carried on the business for nearly two and a half years after the date fixed 
for completion without giving any notice to the purchaser of what he was doing, or 
giving him any opportunity of deciding the course to be adopted. Further, no 
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special averment was made in the bill of these facts. The ordinary decree for 
specific performance was asked for and obtained, but it was drawn up so as to 
render the purchaser liable for losses incurred in carrying on the business. The 
question was whether in the circumstances it ought to be drawn up in this form. 
Lorp Epon called attention to the fact that no such case was raised by the bill. 
It appeared also that in answer to a question he had asked in the course of the 
argument he was told that no notice had been given to the purchaser that the trade 
would be carried on at his risk. orp Expon did not, therefore, think it just to 
impose on the purchaser the loss sustained by the vendor. It was a very different 
case from the present one, and it stands on its own facts and does not go to the 
extent of deciding that, when the goodwill of a business has been sold, the vendor 
is not entitled to throw on the purchaser losses incurred by him in carrying on the 
business after the date fixed for completion, when he has acted reasonably and told 
the purchaser of the loss that is being incurred and given him an opportunity of 
saying what course should be pursued; though I do not say that a direction by the 
purchaser to close down the business at once must be necessarily complied with as 
the vendor has to consider his own position in case the purchase does not go 
through. Here notice was given to the purchaser that the businesses were being 
carried out at a loss and he kept silent and allowed the state of affairs to continue. 
In those circumstances he is, in my opinion, liable to indemnify the vendors against 
these losses from that time, including the losses incurred over the short antecedent 
period between Noy. 26 and Dec. 8, 1920. There must be an inquiry as to the 
amount of the losses properly incurred by the plaintiffs in carrying on the businesses 
between Noy. 26, 1920, and May 13, 1921, when the defendant’s receiver and 


E manager went into possession. 
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Solicitors: Fairchild, Greig & Co.; Sturton & Sturton. 
[Reported by L. Moraan May, Esq., Barrister-at-Law. | 


HALL v. MINTER 


[Cuancery Division (Sargant, J.), November 29, 30, 1921] 


[Reported [1922] 1 Ch. 191; 91 L.J.Ch. 212; 126 L.T. 655; 
66 Sol. Jo. 157] 


HI Solicitor—Costs—Non-contentious business—Compromise of action—Term of 


compromise mortgage of property—Fee charged for negotiating compromise 

—Right to further fee for negotiating mortgage—Solicitors Remuneration 

Act, 1881 (44 & 45 Vict., c. 44), s. 2—Solicitors Remuneration Order, 

a 

ane for specific performance of a contract for the sale of freehold 
property was compromised after lengthy negotiations, proceedings being stayed 
on the terms, inter alia, that the defendant pay to the plaintiff part of the pur- 
chase price in cash, the balance to remain secured on a mortgage of the 
property, and that the defendant pay the plaintiff s taxed costs of bis action. 
Upon a taxation of the costs the defendant objected to an item for £75 charged 
as a fee for negotiating the mortgage loan on the ground that the costs for 
negotiating the loan had been charged in the costs of the compromise. : 

Held: no separate charge could be made for negotiating the mortgage, and, 
therefore, the charge must be disallowed. 
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Notes. The Solicitors Remuneration Act, 1881, was repealed. Solicitors’ re- 
muneration is now governed by the Solicitors Act, 1932, s. 56 of which re-enacts 
5. 2 of the Act of 1881. By virtue of s. 82 (2) of the Act of 1932 the Solicitors 
Remuneration Order, 1883, made under the Act of 1881, is continued in force, and 
has the effect as if made under s. 56 of the 1932 Act. 

As to solicitors’ remuneration, see 31 Hauspury’s Laws (2nd Edn.) 149 et seq.; 
and for cases see 42 Diausr 232 et seq. For the Solicitors Act, 1932, s. 56, see 
24 Hatspury’s Statutes (2nd Edn.) 49, and for the Solicitors Remuneration Order, 
1883, see 20 Hatspury’s Srarutory INSTRUMENTS. 


Case referred to: 
(1) Stanford v. Roberts (1884), 26 Ch.D. 155; 53 L.J.Ch. 338; 50 L.T. 147; 48 


J.P. 692; 32 W.R. 404; 42 Digest 232, 2648. 


Also referred to in argument: 
Re Merchant Taylors’ Co. (1885), 30 Ch.D. 28; 54 L.J.Ch. 867; 52 L.T. 775; 
83 W.R. 693, C.A.; 42 Digest 241, 2732. 


Summons to review a taxation of costs. 

On Dec. 30, 1919, the plaintiff by a written agreement agreed to sell, and the 
plaintiff agreed to purchase, certain freehold houses and land in Mornington 
Crescent, Hampstead Road, for £65,000, the purchase to be completed on June 24, 
1920. The London County Council in the meanwhile issued an order prohibiting 
for the time being the erection of buildings on part of the land. The banks also 
restricted their lending, and the defendant was unwilling to complete on the fixed 
date. The plaintiff thereupon commenced an action against him for specific per- 
formance. There were negotiations and interviews lasting over a considerable 
period, and ultimately the action was compromised and all proceedings stayed 
upon the terms that the defendant should pay about half the purchase-money in 
cash and the rest should remain secured upon a mortgage of the property. It was 
also agreed that the defendant should pay the plaintiffs’ taxed costs of the action 
on the footing of affording a complete indemnity. Upon the taxation the defen- 
dant objected to an item of £75 charged as a fee for negotiating the loan, contend- 
ing that the negotiations for the loan had been charged in the costs of the settle- 
ment. The plaintiff referred to Stanford v. Roberts (1) and the general order 
under the Solicitors Remuneration Act, 1881. The taxing master disallowed the 
objections. 


Alexander Grant, K.C., and Tyrrell for the defendant. 
Dighton Pollock for the plaintiffs. 


SARGANT, J.—This is an application to review a taxation of costs under an 
order in an action for specific performance of an agreement to sell in a place known 
as Mornington Crescent, Hampstead Road, London, some houses and a garden 
in front of the houses. The purchase money was a large sum, £65,000; £6,000 
was paid by the vendor as a deposit upon signing the contract, and the purchase 
was to be completed on June 24, 1920. The vendors were the plaintiffs, Mrs. Hall 
and Mr. Casson, and the purchaser was the defendant, Mr. Minter. The purchase 
price was not paid on the date fixed for completion, and after considerable delay 
on Aug. 7, 1920, a writ was issued by the plaintiffs in an ordinary vendor's action 
for specific performance. The statement of claim was delivered on Noy. 4, 1920. 
Negotiations then took place between the plaintiffs and the defendant for some 
adjustment or compromise of the respective rights of the parties; and it is pretty 
clear that the position of the plaintiffs was an extremely strong one. They were 
entitled, if the action had gone to trial, to an order for payment of the £59,000, 
which was the balance of the purchase-money, with a declaration of lien by way 
of foreclosing, but they entered into a discussion with the purchaser as to whether 
he could not give them something that would reasonably satisfy them, something 
less than their strict legal rights; and ultimately, as a result of negotiations that 
took place between the parties and their solicitors, a very reasonable arrangement 
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was arrived at. According to the final letter in Jan. 19, 1921, which is a letter 
from the vendors’ solicitors to the purchaser's solicitor, the terms were to be as 
follows: First, £27,000 was to be paid by Jan. 21, which would leave a sum of 
£32,000 still payable. Secondly, £32,000 was to be left on mortgage for a term of 
two years at 6 per cent. interest, with power to the mortgagor to pay off at any 
earlier date upon giving three months’ previous notice. Thirdly, the mortgage 
was to contain a provision that no work in the way of building development or 
otherwise was to take place except subject to the reasonable approval of the 
vendor's surveyors. Fourthly, the completion was to be as on June 24, 1920—that 
was the date originally fixed by the agreement of purchase—the defendant paying 
6 per cent. interest on the £65,000 purchase money, and taking the rents and 
interest earned by the £6,000 while on deposit. Then fitthly, the purchaser was 
to pay the costs of the vendor's solicitors occasioned by the failure to complete on 
the footing of affording a complete indemnity to the vendors. So that the solicitors 
would get considerably more than solicitor’s or client costs, that were to have a 
complete indemnity in the matter of costs, and as to costs the order is as follows: 


‘And it is ordered that the costs of the plaintiffs occasioned by the failure 
of the defendant to complete the purchase on June 24, 1920, one of the premises 
comprised in the agreement the subject of this action be taxed by the taxing 
master on the footing of affording to the plaintiffs a complete indemnity.”’ 


When the bill of costs was brought in, there were a considerable number of 
items from Jan. 6, 1921, onwards relating to the negotiations which had taken 
place between the vendors and the purchaser and including attendances of the 
vendors themselves, and generally including all the costs which had been incurred 
by the vendors’ solicitors for the purpose of arriving at the terms of settlement 
ultimately embodied in the letter I have read of Jan. 19. It is quite clear that 
between Jan. 6 and Jan. 28 the whole costs of the vendors of the negotiations were 
charged for in the bill, and it is also clear from the entries in the bill of costs and 
from the correspondence that passed between the vendors’ solicitors and the 
purchaser's solicitor, that an important part of the terms of settlement ultimately 
arrived at was concerned with the conditions of the mortgage in question. For 
instance, there was a discussion whether the mortgage should be for three or five 
years; a discussion as to the rate of interest on the mortyage—7 per cent. was 
suggested at one time; and a discussion as to whether the mortgagees were to be 
entitled to prevent building developments being carried out without their consent 
and as to the amount of control that was to be left to the mortgagor. There were 
other terms also, but there is no doubt whatever to my mind that a very important 
part of the terms of settlement was the position of the vendors under this mort- 
gage; and when Jan. 28 had arrived, it seems to me that the whole terms of 
settlement had been agreed on, including the terms of the mortgage which has to 
secure the balance of the purchase-money. 

Those charges having been made on Feb. 1, this charge is put in—it is as 
presented by the solicitors’ remuneration order, ‘‘for negotiating loan of £32,000 
—£75,"’ and the question here is whether this was within the meaning of the 
Solicitors Remuneration Act, a negotiation for the mortgage in addition to the 
negotiation for the terms of compromise which are fully provided for by the terms 
of this order. Or to put it in another way, were the vendors’ solicitors entitled 
to charge their client not only for negotiating the terms of compromise but also 
for negotiating the mortgage for £32,000? If they were this charge is a proper 
charge, because the arrangement was that the defendant was to indemnify the 
plaintiffs. If the charge could not be made against the plaintiffs, then the fee is 
not allowable in the bill, because it is not something against which the defendant 
has to indemnify the plaintiffs. Of course I except the decision of Kay, J.,-in 
Stanford vy. Roberts (1), as to this business, if it was actually done, if there was @ 
true negotiation, not being exempted from the order and the Act by reason of its 
being incidental to an action. But it seems to me that it is impossible to separate 
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the terms of negotiation for the compromise of this action and to say that there 
was outside and apart from those terms separate negotiation for a mortgage. ‘The 
position, as I have said, of the parties was this, that the plaintiffs were entitled 
to enforce a lien for £59,000 practically immediately. And this being so, the 
parties came together and agreed, that the position of the plaintiffs and of the 
defendant should be altered, and that these terms of compromise should be carried 
out. The negotiation for the terms of compromise and the ultimate settlement 
that was arrived at seems to me to have been exhaustive and to leave nothing 
further for negotiation at all, and therefore I think there was no separate negotia- 
tion for the mortgage which could properly be charged for under the Solicitors 
Remuneration Act, 1881. The mortgage was involved in the terms of compromise 
in respect of which detailed charges have been made and quite properly made in 
the bill of costs. No doubt as regards the carrying out of the mere conveyancing 
part of the mortgage, the solicitors for the vendors are entitled to charge, and 
they have charged in the ordinary way. They have not as a matter of fact pur- 
ported to charge scale B, no doubt because they have not investigated the title, as 
it was the title of their clients, the vendors. They have made detailed charges in 
respect of the work of drafting the mortgage and so on, therefore they do not go 
unremunerated in that respect, nor of course for their trouble in respect of 
negotiating a compromise of the rights of the parties in the action. All I decide 
is that, having negotiated that compromise, they are not entitled to charge a 
separate negotiation for mortgage. For in my view there was no such separate 
negotiation, and the terms of the mortgage were entirely involved in the negotiation 
already effected for the compromise of the rights in the action. In my opinion, 
therefore, this charge ought to be disallowed, the purchaser to have the costs of 
the application. 


Solicitors: H. W. Clarkson; Chester, Broome & Griffithes. 
[Reported by L. Moraan May, Esq., Barrister-at-Law. | 


LONDON COUNTY COUNCIL v. WETTMAN 


[Kine’s Bencn Drviston (Lord Trevethin, C.J., Sankey and Acton, JJ.), October 
27, November 4, 1921] 


[Reported [1922] 1 K.B. 153; 91 L.J.K.B. 77; 126 L.T. 836; 
86 J.P. 4; 388 T.L.R. 67; 66 Sol. Jo. (W.R.) 19; 
19 L.G.R. 781; 27 Cox, C.C. 148] 


Shop—Weekly half-holiday—Employment ‘‘about the business of a shop’’— 
Assistant at shop employed on half-holiday at another shop of same employer 
—Shops Act, 1912 (2 Geo. 5, c. 8), s. 1 (1). 

By s. 1 (1) of the Shops Act, 1912: ‘‘On at least one week day in each week 
a shop assistant shall not be employed about the business of a shop after 
half-past one o'clock in the afternoon.’’ The respondent, the occupier of two 
confectioner’s shops, on the afternoon of the weekly half holiday of an assistant 
at one of the shops employed her in dressing the window of the other sho 
On being charged with contravening the section the respondent pleaded that 
he had committed no offence since the words ‘‘about the business of a shop”’ 
eons the business of the particular shop where the assistant was 


Held: the words ‘‘employed about the business of a shop’’ were capable of 
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very wide application; in the present case the respondent carried on his busi- 
ness partly in one shop and partly in the other; and, therefore, a person 
employed in one of the shops was employed about the business of the other, 
and the respondent was guilty of an offence against s. 1 (1). 

Principle stated in George v. James (1), [1914] 1 K.B. 278, applied. 


Notes. The Shops Act, 1912, was repealed by the Shops Act, 1950, s. 17 (1) of 
which replaces s. 1 (1) of the Act of 1912. 
As to shop hours, see 17 Hatssury’s Laws (8rd Edn.) 179-181; and for cases see 


24 Digest (Repl.) 1107 et seq. For the Shops Act, 1950, see 29 Hatspury’s 
Srarures (2nd Edn.) 186. 


Cases referred to: 


(1) George v. James, [1914] 1 K.B. 278; 83 L.J.K.B. 303; 110 L.T. 316; 78 J.P. 
156; 30 T.L.R. 230; 12 L.G.R. 4038; 24 Cox, 0.C. 48, D.C.; 24 Digest 
(Repl.) 1108, 527. 

(2) Ward v. W. H. Smith & Son, [1913] 3 K.B. 154; 82 L.J.K.B. 941; 109 
L.T. 439; 77 J.P. 370; 29 T.L.R. 536; 11 L.G.R. 741; 23 Cox, C.C. 562, 
D.C.; 24 Digest (Repl.) 1112, 544. 


Case Stated by a metropolitan magistrate. 

On Jan. 26, 1921, the respondent, Mark Wettman, appeared at Old Street Police 
Court to answer an information laid by John James Greenwood, on behalf of the 
appellants, which charged that the respondent unlawfully failed to comply with 
the provisions of s. 1 of the Shops Act, 1912, in that on Wednesday, Dec. 8, 1920, 
he employed in his shop at 263, Old Street, London, after 1.30 in the afternoon, 
a shop assistant, named Wilson, that day being specified in a notice affixed in the 
respondent’s shop at 30, Goodge Street, W.C., in pursuance of the said section and 
the regulations made by the Secretary of State under the Act, as the day on which 
the said shop assistant was not to be employed about the business of a shop after 
1.30 in the afternoon. 

The following facts were proved or admitted at the hearing of the information. 
(a) The respondent was the occupier of two confectioner’s shops in London, one 
at 263, Old Street, E.C., and one at 30, Goodge Street, W.C.; (b) the shop assistant, 
Miss Wilson, to whom the proceedings referred, was employed by the respondent 
in his shop at 80, Goodge Street; (c) Wednesday was the day of the week fixed by 
the respondent for the weekly half-holiday of Miss Wilson, pursuant to the Shops 
Act, 1912; (d) on Wednesday, Dec. 8, 1920, an inspector under the Act visited 
30, Goodge Street, and seeing the respondent there asked where Miss Wilson was. 
The respondent replied: ‘‘She is having a day’s holiday. As a rule she only has 
half a day, but she is having a day’s holiday.’’ The inspector forthwith proceeded 
to 263, Old Street, the respondent’s other shop, where he found Miss Wilson 
employed about the business of that shop, dressing the shop window, between 
the hours of 5.30 and 6 p.m. 

It was contended for the respondent that no offence had been committed by him, 
and that the meaning of the words ‘‘about the business of a shop”’ in s. 1 (1) of 
the Act was the business of the particular shop where the assistant was generally 
employed. It was contended for the appellants that the words ‘‘about the business 
of a shop” in s. 1 (1) of the Act meant about the business of any shop belonging 
to the same employer. The magistrate was of opinion that the respondent’s con- 
tention was right, and, therefore, dismissed the information. 

The Shops Act, 1912, provided : 


“Section 1 (1). On at least one week day in each week a shop assistant 
shall not be employed about the business of a shop after half-past one o’clock 
in the afternoon: Provided that this provision shall not apply to the week 
preceding a bank holiday if the shop assistant is not employed on the bank 
holiday, and if on one week day in the following week in addition to the bank 
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holiday the employment of the shop assistant ceases not later than half-past 
one o’clock in the afternoon.” 


H. D. Roome for the appellants. 
The respondent was not represented. 
Cur. adv. vult. 


Nov. 4. LORD TREVETHIN, C.J., read the following judgment of the court.— 
We assume from the findings in this case that the assistant was employed at 
Old Street with the knowledge and consent of her employer. It is, therefore, 
unnecessary to consider Ward v. W. H. Smith & Son (2). On the point of law 
raised by this Case the magistrate held that he was bound by the words of 


CHANNELL, J., in George v. James (1), namely: 


“The words ‘a shop assistant shall not be employed about the business of a 
shop’ mean ‘about the business of the particular shop in which he is an 


assistant.’ ”’ 


He then appears to have assumed that, upon the facts found by him in this case, 
a shop assistant employed in dressing the window of the shop at 263, Old Street, 
was not employed about the business of the shop at 380, Goodge Street. It is here 
that we do not quite follow him. In our opinion, it is open to the court to accept 
the words of CHANNELL, J., as they stand in relation to the facts of the present 
case (very different by the way from those in George v. James (1)) and yet decide, 
with all respect to the magistrate, that the conclusion arrived at was wrong. 

The words ‘‘employed about the business of a shop”’ clearly are, and are intended 
to be, capable of very wide application. They may readily be contrasted, for 
example, with such words as ‘“‘employed in a shop”’ or “‘in or about a shop,’’ which 
are the words found in s. 2 (1) of the Act. With regard to the words ‘‘the business 
of a shop,”’ stricting speaking, a shop cannot be said to have a business. ‘The 
business of a shop’’ or ‘‘a shop’s business’’ is, indeed, to the logical mind a 
figurative expression. It may, we think, be fairly paraphrased for the purposes of 
this case as the business carried on in that shop by the shopkeeper. Here the 
business carried on by the respondent at the shop in Goodge Street was that of the 
retail sale of confectionery. But he did not carry on that business at Goodge 
Street exclusively. He also carried on that business at 268, Old Street. He 
carried on that business partly in one shop and partly in the other. Upon these 
facts it seems to us to be no straining of language to say that a person employed 
by the respondent in window-dressing at 263, Old Street, was ‘“‘employed about 
the business’’ carried on at 30, Goodge Street, or, in other words, about the business 
“of”? the shop at 30, Goodge Street, though, of course, not ‘‘in’’ nor ‘‘in or about”’ 
that shop. On the contrary, to say so appears to us to be in accordance alike 
with strict reasoning and common sense. In the sense which we have sought to 
make clear, the business ‘‘of’’ the shop at 263, Old Street, was also the business 
‘‘of’’ the shop at 30, Goodge Street, and for the purposes of this decision there is 
no valid distinction to be made between them. And certainly to hold otherwise 
would (in the words of CuanneLu, J., in George v. James (1)) ‘“‘be opening a wide 
door to evasion of the Act.’’ 

In our view, indeed, the true principle is established and illustrated by the 
decision in George v. James (1). There a shop assistant engaged at a particular 
shop which was one of a series of multiple shops was employed at a distance from 
that particular shop in distributing advertisements of the wares dealt in at the 
whole series of multiple shops generally, his own included. It was held that he 
was employed about the business of the particular shop in which he was an assis- 
tant. It is clear that he was in fact employed not about .a business which was 
limited to the particular shop in which he was an assistant, but about a business 
2 aaa far beyond any such limitation. In our opinion, a sound basis 

on in George v. James (1) is that, for the purposes of that decision, 
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A ‘the ‘‘business of the shop’’ at Bargoed is to be regarded as a business of which a 
part only is carried on in that shop. We think, therefore, that the learned 
magistrate was wrong in dismissing the information, and that this appeal must 
be allowed. 


x Appeal allowed and Case remitted. 
Solicitor: D. P. Andrews. 


[Reported by J. F. Wauxnr, Esa., Barrister-at-Law.] 





MORGAN v. PARR 


[Kina’s Bencu Drivist0on (Darling, Avory and Salter, JJ.), March 22, 23, 1921] 


D [Reported [1921] 2 K.B. 879; 90 L.J.K.B. 1199; 125 L.T. 307 ; 
85 J.P. 165; 37 T.L.R. 587; 19 L.G.R. 277; 25 Cox, C.C. 739 | 


Street Trading—Child—‘‘Employment’’—Child acting as agent to sell for 

principal—Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 3 (2). 

By s. 3 (2) of the Employment of Children Act, 1903, as amended by 
s. 13 (1) (ii), s. 8 (1) and s. 48 (1) of the Education Act, 1918, it was provided 
that a child under the age of fourteen years should not be employed in street 
trading. The respondent, a wholesale and retail newsagent, handed a boy 
under the age of fourteen years a parcel of newspapers, and the boy sold them 
in the street, the respondent receiving 9d. per dozen for the newspapers and 
the boy retaining 3d. per dozen, and the unsold copies being returned to the 
respondent. The respondent exercised no control over the boy except that he 

F would have prevented him from destroying the newspapers. 

Held: it was not necessary in order that the offence of employing a child in 
street trading be committed that the relation between the employer and the 
child be that of master and servant; it was sufficient that the relation be one 
of principal and agent; that was the relation of the boy and the respondent in 
the present case; and, therefore, the respondent was guilty of an offence. 

G Quere if it had been proved that the relation was that of vendor and pur- 
chaser, whether the respondent would have been guilty of the offence. 


Notes. Section 3 (2) of the Employment of Children Act, 1903, as amended, 
has been replaced by s. 20 (1) of the Children and Young Persons Act, 1933, 
which provides that ‘‘no person under the age of 16 years shall engage or be 
H employed in street trading.”’ 
Applied: Sweet v. Williams, [1922] All E.R.Rep. 111. 
As to employment of children in street trading, see 21 Hatssury’s Laws 
(8rd Edn.) 304; and for cases see 28 Diaest (Repl.) 719, 720. 


Cases referred to in argument : 
R. v. Reason (1853), Dears.C.C. 226; 2 C.L.R. 120; 23 L.J.M.C. 11; 22 L.T.O.S. 
I 107; 17 J.P. 743; 17 Jur. 1014; 2 W.R. 54; 6 Cox, C.C. 227; 169 E.R. 705, 

C.C.R.; 37 Digest 374, 51. 

Collman v. Roberts, [1896] 1 Q.B. 457; 65 L.J.M.C. 63; 74 L.T. 198; 60 J.P. 
184; 44 W.R. 445; 12 T.L.R. 202; 18 Cox, C.C. 273, D.C.; 24 Digest (Repl.) 
1107, 525. 

Robinson v. Hill, [1910] 1 K.B. 94; 79 L.J.K.B. 189; 101 L.T. 573; 73 J.P. 514; 
26 T.L.R. 17; 7 L.G.R. 1065, D.C.; 28 Digest (Repl.) 719, 2316. 

Canada Sugar Refining Co. v. R., [1898] A.C. 7385; 67 L.J.P.C. 126; 79 L.T. 146, 


P.C.; 39 Digest 227, b. 
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Smith v. General Motor Cab Co., Ltd., [1911] A.C. 188; 80 L.J.K.B. 839; 105 A 
L.T. 113; 27 T.L.R. 870; 55 Sol. Jo. 439; 4 B.W.C.C. 249, H.L.; 34 Digest 
85, 115: 

Stokes v. Mitchinson, [1902] 1 K.B. 857; 71 L.J.K.B. 677; 86 L.T. 767; 66 J.P. 
615; 50 W.R. 558; 18 T.L.R. 548; 20 Cox, C.C. 254, D.C.; 34 Digest 739, 


1159. 
B 


Case Stated by the stipendiary magistrate at Aberdare. 

An information was preferred by the appellant, W. H. Morgan, clerk of the 
urban district council of Aberdare, under the Employment of Children Act, 1903, 
as amended by the Education Act, 1918, for that the respondent, Edward Parr, on 
Saturday, Sept. 18, 1920, at the parish of Aberdare, did unlawfully employ a child, 
named William Richard Rees, in street trading. CG 

Upon the hearing the following facts were proved or admitted. The respondent 
was a wholesale and retail newsagent, carrying on business at Aberdare. On 
Saturday, Sept. 18, 1920, at about 7 p.m., the respondent handed to the boy a 
parcel of newspapers. The boy was later the same evening seen selling newspapers 
in the street. A certificate of birth of the said boy, William Richard Rees, was 
produced, and it showed that he was born on Feb. 3, 1910. The respondent re- D 
ceived 9d. per dozen from the said William Richard Rees on the newspapers sold 
by him, and the unsold copies of the newspapers were returned to the respondent. 
The boy made a profit of 3d. per dozen newspapers sold. The respondent made a 
profit by way of discount upon the net sales of such newspapers. The respondent 
exercised no power of control over the boy, and if the boy sold no newspapers he 
derived no gain. The boy was free to come and go as he thought fit, and the E 
respondent would not know until the boy turned up at the station upon the arrival 
of the papers whether he would be purchasing any papers for sale on any particular 
evening. 

On the part of the appellant it was contended that the respondent had employed 
the boy, William Richard Rees, within the definition of ‘‘employ’’ and ‘‘employ- 
ment’’ as set out in s. 13 of the Employment of Children Act, 1903, as the boy was F 
employed in labour exercised by way of the trade of the respondent, or for the pur- 
pose of gain, whether the gain was to the child or any other person. On the 
part of the respondent it was contended that upon the facts as disclosed at the 
hearing no breach of the said statute had been committed by the respondent upon 
the following grounds: (i) That the true relationship which existed between the 
respondent and the boy, William Richard Rees, in respect of the transaction in G 
question, was that of vendor and purchaser upon a wholesale basis. (ii) That no 
contract of service existed between the parties so as to constitute the relationship 
of master and servant between them, and that consequently there was no employ- 
ment of the boy by the respondent within the meaning of the said statute. The 
magistrate, being of opinion that the relationship of master and servant did not 
exist between the respondent and the boy, William Richard Rees, and that the 
papers were supplied to the boy on the ordinary trade terms, held that this was not H 
a case of employing a child within the meaning of the Employment of Children 
Act, 1908, and dismissed the information and the appellant appealed to the 
Divisional Court. The question was whether, upon the above statement of facts, 
the magistrate came to a correct determination and decision in point of law, and 
what should be done in the premises. 

A copy of the depositions of witnesses taken before the stipendiary magistrate : 
was appended to the case, and the truth of the following passages from the evideues 
of Parr, the respondent, was admitted by his counsel: ‘‘I was on the station on the 


Saturday night.”’ . . : ‘‘T am there every night, handing newspapers to boys in my 
employ. . . . They give me 9d. for every dozen copies sold and return copies un- 
sold. . . . If I saw a boy tearing up papers I should stop him, if possible... .”’ 


Kirkhouse Jenkins for the appellant. 
Harold Morris, K.C., for the respondent. 


K.B.D,] MORGAN »v. PARR (Darina, J.) 581 


DARLING, J.—In my opinion this is a difficult case. I think it is necessary to 
begin by considering what was the obvious intention of the legislature when it 
passed the Employment of Children Act, 1903, entitled ‘‘An Act to make better 
provision for regulating the employment of children.”’ I think it is plain that the 
intention of the legislature was to give a very wide protection to children, and it 
did not mean to be specially technical in its use of the words ‘‘employ’’ and 
‘‘employment.’’ That is shown by what is called the interpretation clause, and by 
the way in which those words are used in various parts of the statute. Having 
stated that, we must consider what was in evidence before the learned magistrate, 
and whether there was sufficient evidence to justify the conclusion to which he 
came. I will not state the facts; they are carefully stated in the Case. Counsel 
for the respondent has very properly admitted that the respondent referred in 
evidence to this boy in question, and others similarly employed, as being in his 
employ, and that he also said that if he had seen a boy destroying newspapers 
which he had handed to him he would, if possible, have stopped him from doing so. 
The magistrate decided that this was not a case of master and servant, and it 
appears to me that it was because he so decided that he came to the conclusion that 
no offence had been committed by the respondent in allowing this boy to do what 
he did. I do not think, however, that the finding is exhaustive. The argument 
before the magistrate was that this case was one of vendor and purchaser, although 
that was not said in so many words. It was said that the papers were supplied to 
the boy on the ordinary trade terms. The magistrate does not decide as a matter 
of law or as a matter of fact that this was a case of vendor and purchaser, although 
he does decide that the respondent did employ the boy to act as his agent. That 
being so, as the boy was of an age at which the statute protects him, an offence was 
committed by the respondent against the statute. I think, therefore, that the 
decision of the magistrate was wrong, and the appeal must be allowed. 


AVORY, J.—I agree. In view of the admission as to the further facts, which 
has saved us the necessity of sending the case back to the magistrate, I am of 
opinion that this boy was in fact employed by the respondent as an agent within 
the meaning of the statute. I think the magistrate was right in holding that the 
relationship of master and servant did not exist; but, when he found further that 
the papers were supplied to the boy on the ordinary trade terms, and for that reason 
held that it was not a case of employing a child, I confess i am not able to under- 
stand what he meant. I do not understand what he meant by saying that the 
papers were supplied to the boy on the ordinary trade terms. As my Lord has 
pointed out, he does not say that he was satisfied that the relationship of vendor 
and purchaser existed between them—if he had said so I think he would have been 
clearly wrong on the facts. I do not know what he meant by saying that the papers 
were supplied to the boy on the ordinary trade terms. We have in the findings of 
fact a clear statement of the terms on which the newspapers were supplied to the 
boy. In my opinion the boy was, in the circumstances, selling the newspapers as 
agent for the respondent, and therefore the respondent was in fact ‘‘employing”’ 
him within the meaning of s. 5 of the Act. I agree that the appeal should be 
allowed, and the case must be remitted to the magistrate for a conviction. 


SALTER, J.—I agree. There is no question in this case of the exercise of 
parental authority. The relationship between Parr and Rees was undoubtedly 
brought about as the result of a contract. Now that contract was either a contract 
of service, a contract of agency, or a contract of sale. If it were a contract of 
service, then undoubtedly there would be ‘‘employment.’’ If it was found that the 
contract was one of sale, then in my opinion a very doubtful and difficult question 
would arise as to whether that could be said to be ‘‘employment’’ within the mean- 
ing and intention of the Act. The magistrate does not appear to have found that 
the relationship of vendor and purchaser existed between Parr and Rees. He says 
that the papers were supplied to the boy on the ordinary trade terms. I do not 
understand that, having regard to the case as a whole, a relationship of vendor and 
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purchaser existed between them. If the relationship were that of principal and 
agent, I have no doubt that there was ‘‘employment”’ within the meaning of the 
Act. I think we ought to infer from the case and from the facts admitted by 
counsel for the respondent that the relationship between Parr and Rees was that of 
principal and agent. That being so, I think there should have been a conviction 1n 
this case. 
Appeal allowed. 
Solicitors: Rawle, Johnstone & Co., for W. R. Morgan, Aberdare; Bell, Brodrick 
¢ Gray, for Kensholes & Prosser, Aberdare. 


[Reported by J. F. Wauxer, Esq., Barrister-at-Law. | 





WATERMAN v. FRYER 


[Kiva’s Bencn Division (Horridge and Shearman, JJ.), November 8, 9, 1921] 


[Reported [1922] 1 K.B. 499; 91 L.J.K.B. 315; 126 L.T. 316; 
88 T.L.R. 87; 66 Sol. Jo. 108; 20 L.G.R. 691] 


Master and Servant—Apprentice—Infant apprentice—Ability to repudiate 
apprenticeship agreement. 

An infant apprentice brought an action against his master for wrongful 
dismissal. The county court judge found that the apprentice conducted him- 
self in a manner which was incompatible with satisfactory relations between 
master and apprentice and amounted to a repudiation of the apprenticeship 
contract. 

Held: an infant apprentice could not repudiate the contract of apprentice- 
ship, even if the master accepted the repudiation, unless the rescission was for 
the infant’s benefit. 


Notes. Referred to: McDonald v. John Twiname, Ltd., [1953] 2 All E.R. 589. 
As to apprenticeship, see 25 Haussury’s Laws (8rd Edn.) 491 et seq.; and for 
cases see 34 Dicrst 502 et seq. 
Cases referred to: 
(1) Winstone v. Linn (1823), 1 B. & C. 460; 2 Dow. & Ry.K.B. 465; 1 Dow. & 
Ry.M.C. 327; 1 L.J.0.8.K.B. 126; 107 E.R. 171; 34 Digest 512, 4267. 
(2) Phillips v. Clift (1859), 4 H. & N. 168; 28 L.J.Ex. 153; 32 L.T.0.S. 282; 
23 J.P. 120; 5 Jur.N.S. 74; 7 W.R. 295; 157 E.R. 801; 34 Digest 519, 4366. 
(8) R. v. Great Wigston, Leicester (Inhabitants) (1824), 8 B. & C. 484; 5 Dow. & 
Ry.K.B. 339; 2 Dow. & Ry.M.C. 445; 3 L.J.0.S.K.B. 85; 107 E.R. 813; 
34 Digest 507, 4204. 
(4) Learoyd v. Brook, [1891] 1 Q.B. 431; 60 L.J.Q.B. 3873; 64 L.T. 458; 55 J.P. 
265; 39 W.R. 480; 7 T.L.R. 236; 34 Digest 514, 4296. 
(5) Hughes v. Humphreys (1827), 6 B. & C. 680; 9 Dow. & Ry.K.B. 715; 4 Dow. 
& Ry.M.C. 484; 5 L.J.0.S.K.B. 270; 108 E.R. 601; 34 Digest 509, 4232. 
(6) Raymond v. Minton (1866), L.R. 1 Exch. 244; 4 H. & C. 871; 35 L.J.Bx. 153; 
oe 367; 30 J.P. 424; 12 Jur.N.S. 485; 14 W.R. 675; 84 Digest 510, 
Appeal from Portsmouth County Court. 
The plaintiff, an infant, was apprenticed to the defendant, trading as Fryer & Co., 
in September, 1919, and in May, 1921, before the term of his apprenticeship was 
up, the defendant sent him home owing to his conduct. The plaintiff brought 
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an action by his father, as next friend, against the defendant claiming damages 
for wrongful dismissal and for breach of the contract to teach him his trade. The 
county court judge found as facts that the plaintiff and his father thought that 
they had made a bad bargain. They wanted more money and the plaintiff had 
made up his mind not to serve his full term and did not mean the contract of 
apprenticeship to be carried out, and, by conducting himself in a manner altogether 
incompatible with satisfactory relations between master and apprentice, he wished 
to force the defendant so to act as to give rise to a cause of action. He was rude 
and disobedient and was habitually determined to act in such a manner that he 
might get dismissed. The plaintiff’s conduct became such as no employer in the 
defendant’s position could be expected to tolerate. The judge accordingly found 
for the defendant, holding that the plaintiff's conduct amounted to deliberate and 
advised repudiation by the plaintiff of the apprenticeship contract. 
The plaintiff appealed. 


Stuart Bevan, K.C., and H. H. Slesser for the plaintiff. 
Harold Morris, K.C., and W. Blake-Odgers for the defendant. 


HORRIDGE, J.—This was an action brought by an apprentice against his 
master, and I think it is one of those cases in which it is, perhaps, better to lay 
down what I think the law is, before I deal with the facts as found by the learned 
judge. rh 

The plaintiff was an infant suing by his father. I think that the cases, of which 
Winstone v. Linn (1) and Phillips v. Clift (2) are examples, lay down this proposi- 
tion: that in the case of an indenture of apprenticeship the covenants are not 
dependent on one another, and that misconduct which is a breach of the covenant 
entered into by the infant does not entitle the master to dismiss him. I think 
Rf. v. Great Wigston, Leicester (Inhabitants) (3) lays down the proposition that 
an infant cannot assent to a revocation of a contract unless such revocation is for 
the benefit of the infant. I think that is clear from the language of Angort, C.J. 
(3 B. & C. at p. 486): 


“It is a general rule of law that an infant cannot do any act to bind himself 
unless it be manifestly for his benefit. Binding himself an apprentice has 
been considered such an act, and therefore it has been held that an infant is 
competent to make such a contract. If then it is for the benefit of the infant 
to bind himself an apprentice, it is impossible to say generally, that it is for 
his benefit to dissolve such a connection; such a position involves a contra- 
diction. That being the general rule, we must inquire whether in the parti- 
cular instance it is for the advantage of the infant to dissolve his apprentice- 
ship.” 

I think that Learoyd v. Brook (4), before A. L. Smirn, J., as I read it, established 
that there may be such conduct on the part of an infant as goes to the purpose of 
the employment in such a way as to render the carrying out of the contract by 
the master impossible. What he says is this ({1891] 1 Q.B. at p. 438): 

‘The master has contracted to teach the apprentice how to carry on a 
pawnbroker’s trade honestly. That must be the contract by the master. 
The apprentice, by becoming an habitual thief, has rendered that impossible.”’ 


That case has gone further in relieving the master than any case that has been cited 
to us, and I do not propose myself to extend it beyond the proposition which I 
have tried to express. There is another class of case, which is represented by 
Hughes v. Humphreys (5), which shows that, if an apprentice absents himself 
from the service, the master cannot be sued for not teaching him during the 
period when he so absents himself. That goes on the principle that the master 
commits no breach of his covenant if the infant has put it out of his power to 
perform that covenant. 

Having dealt with these propositions, let me come to the actual facts of the case. 
The learned county court judge has found that the plaintiff made up his mind not 


584 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


to serve the full term and conducted himself in a manner incompatible with 
satisfactory relations as between master and apprentice. 


‘He was careless and indifferent about his work, neglectful of orders, dis- 
obedient and frequently insolent. The defendant realised that the boy was 
doing no good with him and that a continuance of the relations, while of no 
benefit to the plaintiff, would be injurious to his own business, and after 
complaining several times to plaintiff and his father to no purpose he offered 
to release the plaintiff altogether. This at any rate showed that he was not 
anxious to secure a servant at inadequate pay (as was suggested in the 
correspondence and at the trial); but the offer was declined. This refusal is 
not to be taken as any indication that plaintiff desired the contract to be 
carried out, for I am satisfied that he did not mean it should be, but wished 
to force the defendant so to act as to give rise to a cause of action against 
him. I have no doubt that in adopting this attitude he was acting under the 
advice of other persons. In the end his conduct not only prevented the defen- 
dant carrying out the contract to teach, but became such as no employer in 
defendant’s position could be expected to tolerate. He had workmen and 
other apprentices in his employ, and to my mind, it was, in a business sense, 
impossible to have about the premises for several years to come an apprentice 
behaving as this apprentice was behaving.”’ 

At the end of his judgment he adds to that finding : 

“On the facts as I find them here the plaintiff's conduct amounts to 
deliberate and advised repudiation. I dismiss the action with costs to be paid 
by the next friend.”’ 


The action was brought first for not teaching him, and the judge found there 
was no ground for that cause of action, and there has been no appeal to his finding. 
The second ground on which the action was brought was for wrongful dismissal. 
Did the conduct of the plaintiff amount, first, to anything more than breach of 
agreement with the employer? I do not think it did, and, if so, it is within the 
cases I have referred to, where the covenants are independent of each other; 
therefore, the plaintiff’s conduct was no answer to the claim against the defendant 
who justified his wrongful dismissal by saying that the plaintiff had so conducted 
himself that he was entitled to dismiss him. 

Then can it be said that it came within the principle laid down by A. L. Smrrn, 
J., in Learoyd v. Brook (4)? I do not think that there is any finding of the judge, 
or any evidence, that the plaintiff’s conduct was of such a character that the 
master was not bound to keep in his employ an apprentice who had behaved as he 
had behaved. It is very different to the conduct which A. L. Smrru, J., had to 
deal with. What the learned county court judge in this case had really put the 
case on is this: he said those things which I haye mentioned amounted, in his 
judgment, to an indication by the plaintiff that he had no intention of continuing 
to be bound by the contract. It is first said that there was no evidence on which 
the learned judge could come to that conclusion. I think that there was. But 
what did that inference amount to when drawn? On the authority of R. v. Great 
Wigston, Leicester (Inhabitants) (8), the plaintiff could not, as an infant, have 
made an agreement to cancel unless that agreement was for the benefit of the 
infant. The principle on which the learned judge decided this case is that a party 
may either by acts or words so conduct himself that he says in effect to the other 
party, “I am not going to carry out this contract,’’ and the other party may then 
say: ‘‘Well, I will accept your breach, and I will sue you for damages.’’ That 
means that the infant was endeavouring to do indirectly what he could not have 
done directly—cause the contract to be rescinded. An infant cannot do that any 
more than he can actually rescind a contract unless such rescission is for the 
benefit of the infant. This point never seems to have come to the mind of the 
learned county court judge. There is evidence on which he might find that it was, 
or was not, for the benefit of the infant. I prefer not to go into its character now 
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because, as he has to consider the matter again, he had better consider it un- 
trammelled by any remarks from us. This case must be sent back to the learned 
county court judge to find whether the repudiation by the apprentice of the contract 
if it was accepted, as it was in this case, by the defendant, would or would not 
be for the benefit of the infant. If he decides that it would be for the benefit of 
the infant then I think the defendant has established his case; if he finds it was 
not for the benefit of the infant then I think the infant is entitled to succeed in 
the action. There has been no question raised before us as to the amount of the 
damages, and, therefore, I have nothing to say on that point. 





SHEARMAN, J.—I am of the same opinion. I arrive at the same conclusion, 
though not by the same process of thought. To my mind, this case raises some 
very difficult questions which have been fully argued, but it seems to me that, 
as to one of the most important of the points argued, the learned county court 
judge did not give any real decision. 

The action was brought, first of all, for a breach of contract by the defendant 
to teach. The learned judge negatived that on the facts, and he also said there 
was another answer, although it became unnecessary, that the conduct of the 
plaintiff under well-decided cases was such as to be putting out of his power any 
desire to learn. What remained in the action was for putting an end to the 
agreement altogether. As to that, the defence was that the conduct of the plain- 
tiff was such that the defendant was entitled to put an end to the agreement. 
I think the authorities, taken in historical order, show this, that, in the early days, 
there was the greatest reluctance to break any contract of apprenticeship at all. 
In that state of society, when it was considered of very great importance that 
children should be taught a trade, and not merely set to earn money, the courts 
held, and I have no doubt rightly, considering all the power which the master, who 
had the apprentices resident with him, had over them, that the obligation of the 
apprentice to serve and the obligation of the master to teach were not interdepen- 
dent, but quite independent covenants. It was at the bottom of the reasoning 
that, if the apprentice did not choose to serve, the master could make him serve. 
That is practically impossible nowadays, but in those days it was not impossible; 
the apprentice lived in the house, he could be locked up, he could be given no 
dinner or he could be chastised; and society tolerated that method of conduct. 
The master was in the position of a schoolmaster and he could be made to teach; 
thus, a master could not defend an action, still less could he put an end to an 
apprenticeship deed, because he had it in his power to make the apprentice do all 
that the apprentice bound himself to do. 

When we come to the later cases, one finds, as not infrequently happens with 
regard to the history of cases, that the courts, when society had altered, found 
themselves able to distinguish when they were not absolutely bound by authority ; 
and we find that, in later cases, it was held that, when an action was brought for 
failing to maintain and teach, it was an answer to that action (as in Hughes v. 
Humphreys (5)), to say that, when the apprentice had absented himself for good 
that was an answer to the action because, as I understand it, there was no 
breach, since, there being nobody to teach, the master could not teach and there 
was no longer any power to enforce the duties on him. There are a number of 
cases which confirm the earlier cases about these being independent covenants and 
that the master had no right to dismiss for mere disobedience to orders, as 
happens in the ordinary case of master and servant. Then came Raymond v. 
Minton (6), where it was held in so many words that to an action on covenant 
against the master for not teaching his apprentice it is a good plea that the 
apprentice would not be taught and by his own acts prevented the master from 
teaching him. In 1891, Learoyd v. Brook (4) came before the court, and A. L. 
Surrn, J., in a considered judgment, extended the principle of Hughes v. Hum- 
phreys (5)—though I do not think he mentioned it—and Raymond v. Minton (6) 
and said that, where there is habitual and systematic conduct, being a part of the 
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character of the apprentice, which renders it impossible that the work of service 
and of teaching should continue, the master is at liberty to put an end to the 
contract. That case was one not of habitual declining to do work, but of habitual 
dishonesty. I think the principle he laid down was that, if there has been a course 
of conduct which renders it impossible in the interests of the master or the 
community or anybody else, and, it may be said, of the apprentice himself, that 
the relationship should continue, the master is entitled to put an end to the 
contract. 

Did the facts in this case come under that principle? The facts found were 
that the plaintiff and his father wanted to get more money and the plaintiff not 
only declined now and then to push a barrow, or was rude now and then, but 
was habitually determined to so act in order that he might get dismissed. The 
learned county court judge says no self-respecting master could have continued to 
tolerate it; but then he does not go on to find as a fact that he was justified in 
putting an end to the contract and that the case came within the principle of 
Learoyd v. Brook (4); he grounds his judgment on an entirely different decision. 
The decision he gave was that this was an offer of repudiation by conduct and an 
acceptance of that offer by the defendant. That being in fact the making of a new 
contract between the parties, one of whom was an infant, it is not effective unless 
the court, before whom it comes, holds that it was for the benefit of the infant, 
but the judge did not decide that. There is evidence on which he might decide. 

I think the case should go back to the judge to decide whether the rescission of 
the contract effectuated in that way, or purported to be effected in that way, was, 
or was not, for the benefit of the infant. If it was not, it will not be effective 
and the contract must go on. 

Case remitted. 

Solicitors: Mills, Lockyer, Church & Evill; Joynson-Hicks & Co., for Lyndurst 
G. Groves, Portsmouth. 

[Reported by T. W. Morean, Esq., Barrister-at-Law.] 





Re TOWNLEY. PUBLIC TRUSTEE v. ALLDER AND OTHERS 


[Cuancery Division (Sargant, J.), November 10, 11, 24, 1921] 


[Reported [1922] 1 Ch. 154; 91 L.J.Ch. 258; 126 L.T. 591; 
66 Sol. Jo. 157] 


Equity—Marshalling—Will—Special fund for payment of debts, testamentary 
expenses and duties—Insufficiency of special fund—Marshalling as against 
residue—Payment of liabilities rateably. 

By his will and codicil the testator created a special fund to discharge both 
general liabilities and particular liabilities, and there was no indication that 
these two sets of liabilities were to be discharged otherwise than concurrently 
and parl passu. On an insufficiency in the special fund to discharge both sets 
of liabilities the specific legatees claimed to marshal as against the residuary 
legatees so that the deficiency should be paid out of residue. 

‘Held: both the general liabilities and the particular liabilities were to be 
discharged rateably out of the special fund, and the particular liabilities could 


not by the ing id i “ 
e Poa, process of marshalling be paid in full so as to throw the deficiency 


Notes. As to the application of marshallj 
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A Cases referred to: 


B 


(1) Dolphin v. Aylward (1870), L.R. 4 H.L. 486; 23 L.T. 6386; 19 W.R. 49, H.L.; 
20 Digest 499, 2306. 
(2) Re Grainger, Dawson v. Higgins, [1900] 2 Ch. 756; 69 L.J.Ch. 789; 88 L.T. 
209; 23 Digest (Repl.) 481, 5488. 
(3) Boazman v. Johnston (1830), 8 Sim. 877; 57 E.R. 1039; 20 Digest 500, 2313. 
Also referred to in argument: 


Aldrich v. Cooper (1808), 8 Ves. 382; 23 Digest (Repl.) 539, 6042. 

Re Roberts, Roberts v. Roberts, [1902] 2 Ch. 834; 72 L.J.Ch. 38; 87 L.T. 523; 
51 W.R. 89; 47 Sol. Jo. 30; 28 Digest (Repl.) 587, 6026. 

Re Stokes, Parsons v. Miller (1892), 67 L.T. 223; 23 Digest (Repl.) 537, 6024. 

Re Bate, Bate v. Bate (1890), 43 Ch.D. 600; 59 L.J.Ch. 277; 62 L.T. 559; 23 
Digest (Repl.) 537, 6023. 

Adjourned Summons to determine whether, in the event of a certain specific fund 
proving insufficient to pay the funeral and testamentary expenses and debts, and 
the duties in full, the funeral and testamentary expenses and debts ought to the 
extent of the deficiency to be paid out of the residue. 

The testator, by his will made on Feb. 14, 1919, gave certain specific bequests 
and devises, and continued as follows: 


“I direct that after payment thereof of all debts, funeral, and testamentary 
expenses and all death duties attracted and payable under the provisions con- 
tained in this my will, any money I may have or money lying in the bank or 
otherwise or represented by war stock or war bonds may be divided and one 
half part thereof paid to .. . W. G. Allder and the other half part thereof to 
C. Lawrence and F. E. Lawrence as joint tenants.” 


The testator directed the sale, conversion, and investment of his residue, and, after 
making provision for certain small annuities of a terminable nature, gave the in- 
come of the investments representing residue as to one half to W. G. Allder and as 
to the other half to C. Lawrence and F. BE. Lawrence for their lives, and the life of 
the survivor with provision for the accruer of the income of each half in favour of 
the beneficiary or beneficiaries of the other half, and an ultimate gift over on the 
death of the survivor of the three beneficiaries to a hospital. The testator made on 
Oct. 14, 1919, a codicil to his will which in effect interposed in the gift of residue 
immediately before the ultimate gift of capital life interests in favour of eight 
named persons and the survivors or survivor of them. The testator died on Dec. 14, 
1919. It had already been decided that the duties referred to in the will included 
estate, legacy, and succession duties on the specific and pecuniary legacies and on 
the annuities and on the residue, and that these duties were all payable primarily 
out of the special fund in exoneration of the residue. The special fund proved 
insufficient for this purpose. 


Crossman for the Public Trustee. 
J. V. Nesbitt for an annuitant. 
Farwell for the defendants, C. Lawrence and F. BE. Lawrence. 
C. R. R. Romer for the defendant W. G. Allder, and Whitfield-Hayes for one of 
the eight tenants for life. 
Ramsbotham for the hospital. 
Cur. adv. vult. 


Noy. 24. SARGANT, J., read the following judgment in which after stating the 
terms of the will, he continued: I have already decided what are the funds and 
property comprised in the special fund, and I have also decided that the death 
duties referred to in the specific gift include the estate duties and legacy and 
succession duties payable on the testator’s death on the specific and pecuniary 
legacies and the annuities given by the will and also on the residue of the proceeds 
of his real and personal estate; but they do not include any estate duty payable on 
the death of any annuitant or tenant for life under the will and codicil; and further 
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that these death duties are payable primarily out of the special fund in exoneration 
of the other portions of the testator’s estate. a 

A further question arises in the probable event of the special fund proving in- 
sufficient to pay the debts, funeral and testamentary expenses.and death duties 
charged upon it. Of these charges the debts, funeral and testamentary expenses, 
and some of the death duties, namely, those on the residuary personalty, and 
probably the legacy duty on a £100 legacy given free of duty, will be payable out 
of general residue should the special fund be insufficient to satisfy them. On the 
other hand some of the death duties, such as those on real estate and on specific 
legacies and annuities not given free of duty, would not be payable out of general 
residue, should the special fund be insufficient to pay them, but would, as to any 
deficiency, be left to be borne by the devises and legacies themselves. The former 
class of debts, expenses and death duties may be shortly called ‘‘general liabilities” 
and the latter class ‘particular liabilities.’’ It is suggested that, in case of the 
special fund proving insufficient to discharge both the general liabilities and the 
particular liabilities, a process of marshalling should be resorted to, and that 
the special fund should be applied first in payment of the particular liabilities in 
full, and as to the residue only in payment of the general liabilities, so as to leave 
the balance of the general liabilities to be discharged out of the general residue. 

This marshalling in favour of the specific and pecuniary legacies and to the 
prejudice of residue is, of course, entirely distinct from the ordinary principle of 
marshalling in the administration of assets, which is a mere process of adjustment 
directed to ensuring that assets shall ultimately be applied in accordance with their 
proper order of liability, notwithstanding that in the actual course of administration 
assets more remotely liable have been used in priority to those more immediately 
liable. Nor is it sought to be identified with or justified by the well-established 
rules as to marshalling in the case of mortgages, though its results here would be 
similar to the results in those cases. The claim is rested on, and said to be justified 
by, a broad general principle in the administration of assets which is stated in the 
following sweeping terms in Jarman on Wits (6th Edn.), p. 2095 [see now 
(8th Edn.), p. 1958], namely, 


“The preceding cases, however, in which equity interferes to prevent an 
eventual derangement, by the act of the persons, of the order of applying the 
assets, do not completely exemplify an important principle by which the courts, 
in marshalling assets, are governed, and which forms the peculiar feature of 
the doctrine; it is this—that wherever a party has a claim upon one fund only, 
and another upon more than one, the party having several funds must resort, 
in the first instance, to that on which the other has no claim, or, in other 
words, the court will so arrange the funds as to let in as large a number of 
claims as possible, and if the person having the several funds should, in viola- 
tion of this rule, have resorted to the fund common to himself, and the person 
having no other fund, the court will place that person in his room to the extent 
to which the common fund has been so applied. This principle is applied in 
favour of both creditors and legatees.”’ 


It is unnecessary for me to consider whether this broad general statement of 
principle is completely justified by the cases referred to by the learned author. But 
it cannot, in my judgment, apply either necessarily or even prima facie to cases like 
this where the two classes of claims and the two sets of funds are alike created 
under the same instrument or set of instruments. In such cases it seems to me 
that the relative rights of the two sets of claimants against the two sets of funds 
must depend on the intention of the instrument, as expressed or sufficiently indi- 
cated by its terms, and on that intention only. Here under the will and codicil the 
special fund has been formed for the purpose of discharging both the general lia- 
bilities and the particular liabilities alike, and no indication is given that these two 
sets of liabilities are to be discharged otherwise than concurrently and pari passu. 
Under other provisions of the will and codicil one set of persons are given specific 
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bequests and annuities which would, but for the exoneration afforded by the special 
fund, be subject to the payment of the whole of the death duties thereon, i.e., the 
particular liabilities; and another set of persons are given the residue of the estate, 
which would but for the like exoneration, be subject to the payment of the whole of 
the debts and of part of the death duties, i.e., the general liabilities. That is the 
scheme of the testator’s bounty. The relations of the special fund and the general 
residue (both of which form part of the whole estate out of which the general lia- 
bilities are payable) are entirely the creation of the will itself. And a process which 
should, on the special fund proving insufficient to discharge both the special lia- 
bilities and the general liabilities, apply the special fund primarily in the payment 
of the special liabilities, and so benefit the specific legatees and annuitants at the 
cost of the residuary legatee, would, in my opinion, result in an alteration as be- 
tween the two sets of beneficiaries of the benefits conferred on them respectively. 
Indeed, the fact that any part of the general liabilities undischarged out of the 
special fund will naturally fall on general residue is, for the purposes of the 
apparent scheme of the will and codicil, no more important than the corresponding 
fact that any parts of the particular liabilities which are also undischarged out of 
the special fund will fall on the specific bequests and annuities. And the claim of 
the specific legatees to marshal as against the residuary legatees seems to me little, 
if at all, more meritorious than would be a corresponding claim by the residuary 
legatees to effect a similar process of marshalling as against the specific legatees 
and annuitants. 

In my judgment this view is entirely in accordance with the views expressed on 
this point in Dolphin v. Aylward (1), and with the second decision of the Court of 
Appeal in Re Grainger (2). Indeed, this second case is a stronger one than the 
present, since there such a process of adjustment was not allowed even against 
those taking on an intestacy whose position is perhaps hardly as strong as that of 
residuary legatees. Boazman v. Johnston (3) is also a stronger case than the 
present in the same direction. Accordingly I decide on the point, that there is no 
case for marshalling as suggested and that the whole of both the general liabilities 
and the particular liabilities are to be discharged rateably out of the special fund. 


Solicitors: Warwick Williams & Marchant; H. Anderson for A. F. Eaton, 
Bournemouth; Russell, Son & Fisher; Monier-Williams, Robinson & Milroy. 


[Reported by L. Moraan May, Esq., Barrister-at-Law.] 
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A 
BAKER v. JAMES BROS. & SONS, LTD. 
[Kine’s Bencu Drviston (McCardie, J.), March 22, 23, 1921] 
[Reported [1921] 2 K.B. 674; 90 L.J.K.B. 1190; 125 L.T. 414; 
37 T.L.R. 591; 19 L.G.R. 551] B 


Master and Servant—Duty of master—Provision of safe plant—Motor car— 
Knowledge by servant of defect—Complaint to master—Defect not remedied 
—Injury to servant—Volenti non fit injuria. 

The plaintiff was employed by the defendants as a commercial traveller 
in the grocery trade. He was supplied with a motor car for the purpose of re 
his rounds, showing samples, taking orders and delivering goods. Finding that 
the starting gear was defective, he complained on several occasions to the 
defendants of the defect, but it was not remedied. While the plaintiff was 
on one of his journeys, the car stopped, and the plaintiff, in trying to re-start 
it, was injured, and in consequence was unable to return to his employment. 
In an action brought by the plaintiff to recover damages for personal injuries D 
owing to the defendants’ negligence, the judge found that the plaintiff's injury 
resulted from the defendants’ negligence. 

Held: knowledge of a defect was only evidence, not conclusive evidence, of 
an agreement by a servant to take the risk on himself and so did not of itself 
debar him from a remedy; the question whether the servant had voluntarily 
undertaken to accept the risk for himself was one of fact; in the present case, E 
the plaintiff never undertook or consented to take on himself the risks caused 
by the defective car, and, therefore, he was entitled to damages. 

Griffiths v. London and St. Katherine Docks Co. (1), (1884) 13 Q.B.D. 259, 
not followed. 


Notes. Considered: Fanton v. Denville, [1932] All E.R.Rep. 360. Referred 
to: Knott v. L.C.C., [1933] All E.R.Rep. 172; Read v. J. Lyons & Co., [1944] 
2 All E.R. 98. 

As to safety of employment, see 25 Hatssury’s Laws (8rd Edn.) 505 et seq.; 
and for cases see 34 Dicesr 194 et seq. 


Cases referred to: 


(1) Griffiths v. London and St. Katherine Docks Co. (1884), 13 Q.B.D. 259; 53 G 
L.J.Q.B. 504; 51 L.T. 533; 49 J.P. 100; 33 W.R. 35, C.A.; 84 Digest 204, 
1665. 

(2) Priestley v. Fowler (1837), 3 M. & W. 1; Murp. & H. 305; 7 L.J.Bx. 42; 

1 Jur. 987; 150 E.R. 1030; 34 Digest 202, 1647. 

(3) Watling v. Oastler (1871), L.R. 6 Exch. 73; 40 L.J.Ex. 48; 23 L.T. 815; 

19 W.R. 388; 34 Digest 204, 1675, H 

(4) Williams v. Clough (1858), 8 H. & N. 258; 27 L.J.Ex. 825; 81 L.T.0.8. 89; 
157 E.R. 468; 34 Digest 206, 1688. 

(5) Smith v. Baker, [1891] A.C. 325; 60 L.J.Q.B. 683; 65 L.T. 467; 55 J.P. 660; 

40 W.R. 392; 7 T.L.R. 679, H.L.; 34 Digest 202, 1657. 

(6) Williams vy. Birmingham Battery and Metal Co., [1899] 2 Q.B. 388; 68 
L.J.Q.B. 918; 81 L.T. 62; 47 W.R. 680; 15 T.L.R. 468, C.A.: 84 Dieest I 
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(7) Bartonshill Coal Co. v. Reid (1858), 8 Masq. 266; 31 L.T.0.8. 255; 22 J.P. 
560; 4 Jur.N.S. 767; 6 W.R. 664, H.L.; 34 Digest 126, 971. 

(8) Heaven v. Pender (1888), 11 Q.B.D. 508; 52 L.J.Q.B. 702: 49 L.T. 957: 

47 J.P. 709, C.A.; 84 Digest 192, 1570. , ae 

(9) Blyth v. Birmingham Waterworks Co. (1856), 11 Exch. 781; 25 L.J.Ex. 212; 
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(12) Murphy v. Phillips (1876), 35 L.T. 477; 24 W.R. 647; 34 Digest 197, 1619. 

(18) Paterson v. Wallace (1854), 1 Macq. 748; 23 L.T.0.S. 249, H.L.; 34 Digest 
194, 1586. 

(14) Mersey Docks Trustees v. Gibbs (1866), L.R. 1 H.L. 98; 11 H.L.Cas. 686 ; 
85 L.J.Ex. 225; 14 L.T. 677; 30 J.P. 467; 12 Jur.N.S. 571; 14 W.R. 872; 
2 Mar.L.C. 353; 11 E.R. 1500, H.L.; 34 Digest 157, 1231. 
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7; 18 L.G.R. 719; 34 Digest 197, 1617. 
(18) Yarmouth v. I’rance (1887), 19 Q.B.D. 647; 57 L.J.Q.B. 7; 36 W.R. 281; 
4 T.L.R. 1, D.C.; 34 Digest 225, 1884. 
D (19) Monaghan v. Rhodes, [1920] 1 K.B. 487; 89 L.J.K.B. 879; 122 L.T. 587; 
84 Digest 205, 1682. 

(20) Lennard’s Carrying Co., Ltd. vy. Asiatic Petroleum Co., Ltd., [1915] A.C. 
705; 84 L.J.K.B. 1281; 113 L.T. 195; 31 T.L.R. 294; 59 Sol. Jo. 411; 13 
Asp.M.L.C. 81; 20 Com. Cas. 283, H.L.; 41 Digest 418, 2616. 

Also referred to in argument: 


E Toronto Power Co., Lid. v. Paskwan, [1915] A.C. 734; 84 L.J.P.C. 148; 113 
L.T. 353, P.C.; 34 Digest 196, 1611. 
Further Consideration after trial of an action by McCarpm, J., at Northampton 
Assizes. 
The action was brought by the plaintiff to recover from the defendants damages 
FE for personal injuries and loss sustained in consequence of the negligence of the 
defendants. The facts are set out in the judgment of McCarpm, J. 





w 


Bernard Campion for plaintiff. 
Norman Birkett for defendants. 
Cur. adv. vult. 


Mar. 23. McCARDIE, J., read the following judgment: This action is brought 

G by the plaintiff to recover darnages for personal injury and loss resulting from the 
negligence of the defendants, who were his employers. The material facts, as I 
find them, can be briefly stated. The defendants (a private limited company) are 
wholesale grocers at Northampton. The plaintiff was in their employ for over 
twenty years as a commercial] traveller. The defendants supplied various dealers 
in and about Northampton with groceries. It was the plaintiff's duty to travel 
Hi around, to show samples, take orders, and deliver goods. For this purpose he was 
supplied with a motor car. The car in question was a two-seater Calcott. He first 
began to use it regularly in March, 1920. He found that the starting gear was 
defective. He complained to Mr. T. James and Mr. J. James, who were the two 
managing directors and also the principal shareholders of the defendant company. 
He also complained to Bates, who was a mechanic employed by the defendants 

I to keep in order the cars and lorries used in the defendants’ business. The defect 
was not remedied. On April 12, 1920, he again complained to Mr. T. James, who 
admitted that the car was defective and who referred him to Bates. The plaintiff 
saw Bates, who said that he was overworked, that all the cars needed overhauling, 
and that the plaintiff must do the best he could with the Calcott car. The defect 
remained. The plaintiff again complained to the two managing directors, but 
nothing was done to remedy the fault. On April 19, 1920, the plaintiff again saw 
both the managing directors and told them that the defect still existed. Mr. ¥: 
James told the plaintiff that he was a nuisance. The plaintiff replied that, if he 
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was laid up by personal injury, he would be an expense to the defendants. Mr. 
James replied : 
‘Well, we do not want you to be laid up. Use the car this week as no 
other car is available. I will then have it seen to when you get back, and 
you can go your next round by rail.”’ 


So the plaintiff started on his journey in the Calcott car with the starting gear 
still defective. Some distance out the car stopped dead. The plaintiff tried to 
re-start it. He kept turning the handle for five minutes, but no spark came. The 
handle was low. The clearance was small. As the plaintiff was vainly endeavour- 
ing to start the car he twisted an abdominal muscle and suffered a severe abdominal 
strain. He became ill. He got home, was in bed for a month, saw several 
doctors, and it is clear that he suffered from serious neurasthenia consequent on 
the accident. He was not able to return to his employment. The defendants paid 
him no salary during his illness, and, in July, 1920, they terminated his employ- 
ment. It is clear that the starting gear of the car was seriously defective. The 
defendants knew that fact perfectly well. I am satisfied that the defendants were 
guilty of negligence in not causing the defect to be remedied and in causing or 
allowing the plaintiff to use the defective vehicle. I hold that the defendant 
company, the two managing directors, and Bates were alike guilty of negligence. 
The serious injury to the plaintiff resulted from that negligence. Prima facie, 
therefore, I think that he is entitled to substantial damages. I accept without 
hesitation the evidence of the plaintiff. He was a most frank and truthful witness. 

Counsel for the defendants, however, contends that the defendants are entitled 
to judgment on the ground that the plaintiff, with knowledge of the defect, con- 
tinued to use the car. That the plaintiff had that knowledge is clear. Hence 
counsel relies on Griffiths v. London and St. Katherine Docks Co. (1). This deci- 
sion has led to much confusion and ever-recurring doubt. The real question before 
me is whether or not that case is still good law. If yes, the plaintiff will fail. 
If no, the plaintiff succeeds. Griffiths v. London and St. Katherine Docks Co. (1) 
is (as counsel for the plaintiff points out) so often cited both at nisi prius and in 
the county courts that the time has come to test the validity of that decision. 
Here the point directly arises and I am bound to deal with the able arguments 
of counsel on both sides. 

What, then, did Griffiths’ Case (1) decide? The headnote is clear. It correctly 
states the effect of the judgments. It is this (13 Q.B.D. 259): 


‘In an action of negligence brought by a servant against his master for 
personal injury resulting from the unsafe state of the premises upon which 
the servant was employed, the statement of claim must allege not only that 
the master knew, but that the servant was ignorant of the danger.”’ 


In the course of his judgment Brerr, M.R., said (ibid. at p- 260) : 


‘Now where it is an action by a servant against his master for the wrongful 
condition of machinery on the premises on which the servant is to act, or of 
the condition of the means by which the services of the servant are to be 
fulfilled, if the servant confines the allegations in his statement of claim to 
alleging the existence of danger in any of these things, owing to the negligence 
of the master, he shows the cause of action. That was decided many years 
ago by Priestley v. Fowler (2). If the danger is one which was known to the 
master and not to the servant, the knowledge of the master and the want of 
knowledge of the servant make together a cause of action, and as it is necessary 
that these two things should exist in order to form a prima facie cause of 
et is necessary that they should be shown to exist in the statement of 
claim. 

So, too, Bowen, L.J., said (ibid. at p. 261); 


“The old form of declaration used to show that the danger which caused 
the accident was known to the master and unknown to the servant. Both 
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these allegations are material, because without them there is no cause of 
action.”’ 


So, too, Fry, L.J., said (ibid.) : 


“It appears to me to be plain that the knowledge of the master and the 
ignorance of the servant are necessary to form the cause of action.” 


These are strong opinions. They were given by distinguished judges. Are they 
still binding? In my opinion, the answer is no. I think that the judgments in 
Griffiths’ Case (1) are inconsistent with both earlier and later cases, and that they 
conflict with the actual decisions of the House of Lords. It will be found, I 
believe, that Griffiths’ Case (1) has never been cited with direct approval. It has 
been mentioned in order to be distinguished. It has become an anomaly rather 
than an authority. 

Three decisions were cited by Brerr, M.R., in support of his view. The first 
was Priestley v. Fowler (2). I venture most respectfully to think that this decision 
was not relevant. It did not purport to deal with the personal negligence of the 
master. It dealt with the negligence of a fellow-servant. Priestley v. Fowler (2) 
is the originating decision on the doctrine of common employment [the doctrine 
of common employment was abolished by the Law Reform (Personal Injuries) 
Act, 1948] : see Srrm Frepertcx Poxtock’s lucid work on Torts (11th Edn.) p- 100. 
The other decisions cited by Brerr, M.R., were Watling v, Oastler (3) and Williams 
v. Clough (4). These two decisions tended to show that knowledge by a servant 
of the defect would preclude him from recovering. It is clear, however, that these 
two cases are now wholly inconsistent with the decision of the House of Lords in 
Smith v. Baker (5). I deal with this point later. 

It is essential, in order to avoid confusion, to distinguish cases of common 
employment, i.e., where one servant of a master: negligently causes injury to 
another servant, from cases where the master is charged with his own negligence, 
as, e.g., where he fails to provide proper and suitable plant: see Williams v. 
Birmingham Battery and Metal Co. (6), or fails to select proper and competent 
servants: see Bartonshill Coal Co. v. Reid (7), or is otherwise himself personally 
guilty of negligent conduct. Bearing this in mind, I feel that the best way to test 
Griffiths’ Case (1) is to observe that, on the facts there stated, the court laid down 
two distinct things in their proposition as being essential to success by the plaintiff : 
(i) Proof that the master knew of the danger. (ii) Proof that the servant was 
ignorant of the danger. In my humble opinion, both these branches of the propo- 
sitions are erroneous. If so, Griffiths’ Case (1) cannot be an authority on any point. 

I take the two heads separately. First, I do not think it was ever essential, 
nor is it now essential, to show that the master had actual knowledge of the 
danger or defect. The action against the master by a servant for negligence was 
based, as it purported to be based, on negligence and not on knowledge. It may 
well be that negligence could not in certain cases be shown without proof of 
knowledge. It may also be that, once knowledge was shown, the inference of 
negligence would be drawn. But proof of knowledge was only a useful method 
of proving negligence. Negligence could exist and can exist without actual know- 
ledge by the master of the danger or defect. Indeed, the absence of knowledge 
may itself be the basis of the charge of negligence. The relationship between 
master and servant normally places upon the master the duty of care towards his 
servant. He falls within the broad sphere of duty indicated by Heaven v. Pender 
(8) and similar cases. His duty can scarcely be less than that of a stranger. It 
may indeed be greater. Now what does the duty of care involve? The answer 
is supplied by the well-known words of ALperson, B., in Blyth v. Birmingham 
Waterworks Co. (9), (11 Exch. at p. 784), where he defines negligence as 


“the omission to do something which a reasonable man, guided upon those 
considerations which ordinarily regulate the conduct of human affairs, would 
do, or doing something which a prudent and reasonable man would not do.”’ 
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Subject to the observations in Le Lievre v. Gould (10), the words of ALDERSON, B:. 
are still a useful guiding rule. It follows, therefore, that a master may be liable 
for a danger or defect (causing hurt to his servant) not only where he knew, but 
where he ought to have known of it. The negligence may be either (a) where he 
knows and negligently fails to remedy, or (b) where he ought to have known, but 
negligently fails in acquiring knowledge, and, therefore, negligently fails to remove 
the danger or defect. 

This view, I think, is amply supported by authority. Thus, in Webb v. Rennie 
(11) it was held by Cocxsurn, C.J., that an employer was liable because he failed 
to have a defective scaffold pole inspected. So, too, in Murphy v. Phillips (12), an 
employer was held liable (per Ketiy, C.B., and Cieaspy and Potiock, BB.) for 
not having a defective chain periodically inspected, although it was found that he 
had no actual knowledge of the defect. In Paterson v. Wallace (13) Lorp Cran- 
wortH said (after pointing out that Scottish and English law were alike on the 
point) (1 Macq. at p. 751): 

“Tt is the master’s duty to be careful that his servant is not induced to 
work under a notion that tackle or machinery is staunch and secure when in 
fact the master knows, or ought to know, that it is not so. And if from any 
negligence in this respect damage arises, the master is responsible.’’ 


This observation is, I conceive, an illustration of the broad rule laid down in 
Mersey Docks Trustees v. Gibbs (14). In Lloyd v. Woolland Bros. (15), Bruce, J., 
after referring to the criticism on Griffiths’ Case (1) in CLuerK anp LinpsELL on 
Torts (see (6th Edn.) p. 100), clearly thought that it was not essential for the 
servant to aver the knowledge of the master. He thus adopted the words of Lorp 
Watson in Smith v. Baker (5) where he said ([1891] A.C. at p. 356): 


‘““At common law his ignorance [i.e., the master’s] would not have barred 
the workman’s claim, as he was bound to see that his machinery and works 
were free from defect.’’ 


In Cole v. De Trafford (No. 2) (16) the view of the Court of Appeal was clearly 
against the view of the court in Griffiths’ Case (1). Thus, Prcxrorp, L.J., said 
({1918] 2 K.B. at p. 528): 


“I quite agree with the form of statement of the duty [i.e., of the master] 
by the learned judges in the Divisional Court, i.e., to take reasonable care to 
maintain the premises free from any concealed danger of which she was aware, 
or ought to have been aware, but in order to apply it to any particular case 
the expression ‘ought to have been aware’ must be explained, and after 
explanation it seems to me to mean ‘would have known’ but for the failure to 
exercise reasonable care and skill, i.e., but for negligence.”’ 

Bankes, L.J., apparently accepted the same principle. So, too, Scrurron, L.J., 
said (ibid. at p. 587): 

“He [the plaintiff] must show that the master did not take reasonable care 
to remedy the defect, either because he knew of it and did nothing, or 
because he ought to have known of it and so was negligently ignorant.”’ 


(See, too, per Horripar, J., in Abbott v. Isham (17).) I come to the conclusion 
on the authorities that the first branch of the proposition in Griffiths’ Case (1) is 
not now law. A servant need not aver the actual knowledge of the danger or 
defect by his master. It suffices to allege that he knew or ought to have known. 

I also think that the second branch of the proposition in Griffiths’ Case (1) is to 
be treated as erroneous at the present day. It is, I feel, opposed to principle to 
say that, because a servant knows of the defect or danger, he is, therefore, debarred 
from recovering damages for injury through his master’s negligence. To so suggest 
seems to me to transpose the maxim volenti non fit injuria, which is sound doctrine, 
with a wholly different maxim, viz., scienti non fit injuria: see the cogent obser- 
vations in PoLLocK oN Torts (11th Edn.), p. 166, and Satmonp on Torts (4th Edn.), 
p. 51. This was clearly pointed out by Lorp Esuer himself in Yarmouth vy. 
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France (18) when he said (19 Q.B.D. at p. 657): ‘The maxim, be it observed, 
1s not ‘scienti non fit injuria,’ but ‘volenti.’ ”’ 

The matter is now beyond argument, for in Smith v. Baker (5) the House of 
Lords held that knowledge of a danger or defect is evidence, but only evidence, of 
an agreement by a servant to take the risk on himself. It does not of itself debar 
him from remedy. The question is ever one of fact, viz., whether the plaintiff 
has voluntarily undertaken and contracted to accept the risk for himself. An 
observation by Lorp HerscuHetu is worthy of quotation here. He said ({1891] 
A.C. at p. 862): 


“If, then, the employer thus fails in his duty towards the employed, I do 
not think that because he does not straightway refuse to continue his service, 
it is true to say that he is willing that his employer should thus act towards 
him. I believe that it would be contrary to fact to assert that he either 
invited or assented to the act or default which he complains of as a wrong.”’ 


The principle thus laid down in Smith v. Baker (5) was emphatically applied by 
the Court of Appeal in Williams v. Birmingham Battery Co. (6) and by Arkin, L.J., 
in Monaghan v. Rhodes (19) ([1920] 1 K.B. at pp. 498-9). 

I venture to agree, however, with the useful observation of Str Jonn SaLMonp 
-in his work on Torrs (5th Edn.) p. 58, when he says: 


‘Knowledge of the danger, even if it does not prove an agreement to take 
the risk within the rule in Smith v. Baker (5), may nevertheless be a bar to 
the plaintiff's action for two other reasons: (a) It may negative the existence 
of any negligence on the part of the defendant in causing that danger; (b) it 
may establish the existence of contributory negligence on the part of the 
plaintiff.”’ 


For the reasons I have ventured to give (and without citation of other decisions), 
I come to the conclusion that Griffiths v. London and St. Katherine Docks Co. (1) 
is fundamentally inconsistent with other and binding judgments. It conflicts with 
established principles, and is, I think, destitute of validity at the present day. In 
my humble view, it cannot now be quoted as an authority. It is merely a case of 
historical interest. I feel sure that it would be far from the wish of the great 
judges who decided Griffiths’ Case (1) that a decision should, from mere respect to 
their high distinction, be distinguished on purely artificial aud inaccurate grounds, 
when, apart from the greatness of their names, it would be definitely rejected as 
an authority. 

On the facts of the present case, I find for the plaintiff. He has suffered 
damage through the personal negligence of the defendants. The default of the 
two managing directors (who are also the directors and principal shareholders of 
the defendant company) must be regarded as the personal default of the defendant 
company: see Lennard’s Carrying Co., Ltd. v. Asiatic Petroleum Co., Ltd. (20). 
It is clear, and I so hold, that the plaintiff never undertook or consented to take on 
himself the risks caused by the defective car or the defendants’ negligence. It is 
also clear, and I so hold, that the plaintiff was not guilty of contributory negli- 
gence. The damages are substantial. I have carefully considered the details. I 
assess the amount at £400. I, therefore, give judgment for that sum with costs. 


Judgment for plaintiff. 
Solicitors: Phipps & Troup, Northampton; J. D. Douglas, Northampton. 
[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 
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COLLEY v. OVERSEAS EXPORTERS (1919), LTD. 


[Kina’s Bencu Diviston (McCardie, J.), May 12, June 9, 1921] 


[Reported [1921] 3 K.B. 302; 90 L.J.K.B. 1301; 126 L.T. 58; 
37 T.L.R. 797; 26 Com. Cas. 325] 


Sale of Goods—Recovery of price by seller—F’.o.b. contract—Failure to deliver 
on board due to buyers’ fault. 

The seller sold to the buyers a quantity of unascertained leather goods f.0.b. 
Liverpool. There was no agreement that the price should be payable on any 
specific date before or irrespective of delivery. Pursuant to the buyers’ in- 
structions the seller dispatched the goods to Liverpool for shipment on a named 
ship, but no effective ship was provided by the buyers and the goods were left 
lying at the docks. In an action by the seller for the price, 

Held: as the contract was an f.o.b. contract and the goods had not been 
delivered on board ship the property in them had not passed, and, therefore, in 
the absence of an agreement providing for payment of the price before delivery 
and notwithstanding the fact that the failure to deliver was due to the fault of 
the buyers, no action could be maintained for the price. 


Notes. Referred to: Shell-Mex v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39; Mona Oil Equipment and Supply Co. v. Rhodesia Railways Ltd., [1949] 2 
All E.R. 1014. 

As to f.o.b. contracts, see 29 Hatssury’s Laws (2nd Edn.) 225 et seq.; and for 
cases see 389 Diarst 558, 559. 


Cases referred to: 

(1) Mackay v. Dick (1881), 6 App. Cas. 251; 29 W.R. 541, H.L.; 39 Digest 647, 
24.24, 

(2) Pordage v. Cole (1669), 1 Wms. Saund. 319; 1 Lev. 274; 2 Keb. 542; T.Raym. 
183; 1 Sid. 423; 85 Ib.R. 449; 12 Digest (Repl.) 472, 3520. 

(3) Workman, Clark & Co., Ltd. v. Lloyd Brazileno, [1908] 1 K.B. 968; 77 
L.J.K.B. 953; 99 L.T. 477; 24 T.L.R. 458; 11 Asp.M.L.C. 126, C.A.; 39 
Digest 644, 2394. 

(4) Browne v. Hare (1859), 4 H. & N. 822; 29 L.J.Ex. 6; 7 W.R. 619; 157 E.R. 
1067; sub nom. Hare v. Browne, 33 L.T.O.S. 334; 5 Jur.N.S. 711, Ex. Ch.; 
39 Digest 518, 1306. 

(5) Inglis v. Stock (1885), 10 App. Cas. 263; 54 L.J.Q.B. 582; 52 L.T. 821; 33 
W.R. 877; 5 Asp.M.L.C. 422, H.L.; 39 Digest 530, 1433. 

(6) Wimble, Sons & Co. v. Rosenberg & Sons, [1913] 3 K.B. 743; 82 L.J.K.B. 
1251; 109 L.T. 294; 29 T.L.R. 752; 57 Sol. Jo. 784; 12 Asp.M.L.C. 3878; 
18 Com. Cas. 65, 302, C.A.; 39 Digest 575, 1800. 

(7) Hotham v. East India Co. (1787), 1 Term Rep. 638; 99 E.R. 1295; 12 Digest 
(Repl.) 489, 3672. : 

(8) Braithwaite v. Foreign Hardwood Co.., [1905] 2 K.B. 548; 74 L.J.K.B. 688; 
92 L.T. 687; 21 T.L.R. 418; 10 Asp.M.L.C. 52; 10 Com. Cas. 189, G.A.; 
39 Digest 656, 2496. 

(9) Sprague v. Booth, [1909] A.C. 576; 78 L.J.P.C. 164; 101 L.T. 211, P.C.; 
12 Digest (Repl.) 689, 4946. — 

(10) Kleinert v. Abosso Gold Mining Co., Ltd. (1918), 58 Sol. Jo. 45, P.C.; 389 
Digest 661, 2519. 

(11) Harrison v. Walker, [1919] 2 K.B. 458; 89 L.J.K.B. 105; 121 L.T. 261: 3 
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A (14) Stein, Forbes & Co. v. County Tailoring Co. (1916), 86 L.J.K.B. 448; 115 
L.T: 215; 18 Asp.M.L.C. 422; 39 Digest 655, 2487. 
(15) Laird v. Pim (1841), 7 M. & W. 474; 10 L.J.Ex. 259; 151 E.R. 852; 39 Digest 
645, 2395. 
(16) East London Union v. Metropolitan Rail. Co. (1869), L.R. 4 Exch. 309; 88 
L.J.Ex. 225; 11 Digest (Repl.) 215, 804. 
B_ (17) Pickard v. Sears (1837), 6 Ad. & El. 469; 2 Nev. & P.K.B. 488; Will. Woll. 
& Dav. 678; 112 E.R. 179; 21 Digest 290, 1032. 
(18) Carr v. London and North Western Rail. Co. (1875), L.R. 10 C.P. 807; 44 
L.J.C,P. 109; 31 L.T. 785; 39 J.P. 279; 23 W.R. 747; 21 Digest 288, 1020. 
(19) Knights v. Wiffen (1870), L.R. 5 Q.B. 660; 40 L.J.Q.B. 51; 23 L.T. 610; 19 
W.R. 244; 21 Digest 312, 1147. 


C  AKetion under Ord. 14, tried by McCanvm, J. 

The seller claimed to recover the sum of £985 17s. 4d., which he alleged was due 
from the buyers as the price of goods sold and delivered. The following statement 
of facts is taken from the written judgment of McCarpie, J. On Dec. 17, 1920, the 
seller, who was a leather merchant carrying on business at Sheffield, sold to the 
buyers, who were also carrying on business as merchants at Sheffield, a quantity of 

D jeather belting, of stated sizes and qualities, and at certain prices, f.o.b. Liverpool. 
_ The goods were not specific within the definition clause (s. 62) of the Sale of Goods 
Act, 1893. They were unascertained at the date of the bargain. On Jan. 26, 1921, 
the buyers sent shipping instructions to the seller. These directed that the goods 
should be packed for export and that they should be marked as ordered and then 
said : 

“Steamship Kenuta. Closing Despatch 2/2/21 and 5/2/21. Consign to 

Alexandra Dock Station, Liverpool, c/o Daniel Maccabe, Ltd., 17, Brunswick 

Street, Liverpool, advising them of despatch.”’ 


On Feb. 8, 1921, the seller wrote to Maccabe, Ltd. (who were shipping agents at 
Liverpool) : 
F  ‘‘We have to-day despatched by the Great Central Rail. Co. (Alexandra Dock 
Station) to steamship Kenuta to the order of Overseas Exporters, Ltd., of 
Sheffield, seven cases of Leather Belting.” 


The goods left Sheffield and reached their destination in Liverpool to be dealt with 
by Maccabe, Ltd., in order to carry out the seller’s obligation to put them on board. 
A series of misfortunes then occurred. The steamship Kenuta was withdrawn from 

G service by her owners who then proposed to substitute another ship. This second 
ship was, however, inadequate for the intended voyage. Then a third vessel was 
put forward as a substitute, but, an accident having occurred to a fourth vessel of 
the same owners, the third ship had to be used to replace that damaged vessel. 
So a further ship was put forward, viz., the Sorata, which was then at Glasgow. 
She, however, could not reach Liverpool because of a strike. The result was that 

H on April 14, 1921 (the day on which the writ was issued) the goods were still un- 
shipped and the seller was still unpaid. Prior to April 14 Daniel Maccabe, Ltd., 
sent a note of their charges, amounting to £1 4s., to the seller, and on April 14 he 
gave them a cheque for that sum. He, of course, was responsible for these charges, 
as the cost of getting the goods on board fell on him under the contract. 


Willes for the seller. 


J J. G. Joseph for the buyers. 
Cur. adv. vult. 


June 9. McCARDIE, J., read the following judgment.—This action is brought 
upon a writ specially endorsed within Ord. 14, to recover the sum of £985 17s. 4d., 
alleged to be due from the buyers to the seller as the price of goods. The only 
question is whether that liquidated sum is due. No question arises, as yet, as to 
damages against the buyers. The case raises a point of legal interest and 
practical utility as to the circumstances under which the purchase price of goods 
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can be sued for. The facts are not in dispute. They can be briefly stated. [His A 
Lorpsute stated the above facts and continued.} The buyers committed no de- 
liberate breach of contract. They suffered a series of misfortunes, they failed, how- 
ever, to name an effective ship. The seller, on his part, did all he could to carry 
out his obligations. In these circumstances the seller seeks to recover the price of 
the goods in question. The able argument of counsel for the seller rested on two 
well-known passages in the judgment of Lorp Biackspurn in Mackay v. Dick (1). B 
The first passage is this (6 App. Cas. at p. 263) : 

“T think I may safely say, as a general rule, that where in a written contract it 

appears that both parties have agreed that something shall be done, which 

cannot be effectively done unless both concur in doing it, the construction of 

the contract is that each agrees to do all that is necessary to be done on his C 

part for the carrying out of that thing, though there may be no express words 

to that effect.”’ 
The second passage is this (ibid. at p. 264): 

“Tt would follow in point of law that the defender, having had the machine 

delivered to him was by his contract to keep it, unless on a fair test according 

to the contract it failed to do the stipulated quantity of work, in which case he D 

would be entitled to call on the pursuers to remove it. And by his own default 

he can now never be in a position to call upon the pursuers to take back the 

machine on the ground that the list has not been satisfied, he must, as regards 

that keep and consequently pay for it.”’ 


I will consider later on the facts in Mackay v. Dick (1). The contention of counsel 
for the seller before me was that inasmuch as the buyers’ own default had here 
prevented the goods from being put on board they were disabled from saying that 
the price, which would have been payable if and when the goods had actually been 
put on board, was not now due to the plaintiff. This is a novel and interesting 
submission. An action for the price of goods is, of course, essentially an action for 
a liquidated sum. It involves special and technical elements. By special bargain 
the price of goods may be payable before delivery or before the property has passed F 
from vendor to buyer (see, e.g., Pordage v. Cole (2), Leake on ConTRAcTS 
(6th Edn.), pp. 467-8; Workman, Clark & Co. v. Lloyd Brazileftio (8); and s. 49 of 
the Sale of Goods Act, 1893, hereinafter cited). 

In ordinary cases and unless otherwise agreed delivery of the goods and payment 
of the price are concurrent conditions: see s. 28 of the Sale of Goods Act, 1893. 
Now the full meaning of the word ‘“‘price’’ is not actually defined by the Sale of G 
Goods Act, except, perhaps, in s. 1, which says: 

‘A contract of sale of goods is a contract whereby the seller transfers, or agrees 

to transfer, the property in goods to the buyer for a money consideration called 

the price.’’ 


The circumstances, however, under which a claim to the price may be made (as H’ 
distinguished from a claim for damages for breach of contract) are indicated in 
s. 49 of the Sale of Goods Act, 1893. Section 49 provides: 


‘‘(1) Where, under a contract of sale, the property in the goods has passed to 

the buyer, and the buyer wrongfully neglects or refuses to pay for the goods 
according to the terms of the contract, the seller may maintain an action 
against him for the price of the goods; (2) where, under a contract of sale, the I 
price is payable on a day certain irrespective of delivery, and the buyer wrong- 
fully neglects or refuses to pay such price, the seller may maintain an action 

for the price, although the property in the goods has not passed, and the goods 
have not been appropriated to the contract.’’ 


Here sub-s. (2) of s. 49 does not apply as it apparently did in Workman, Clark é& 
Co. v. Lloyd Brazilefio (3), where the price was payable by stated instalments on 
stated dates. The parties before me here made no special agreement as to the pay- 
ment of the price. Nor can it be said that sub-s. (1) of s. 49 here applies, for the 
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property in the goods has not in fact and in law passed to the buyer. Several rules 
for the passing of property in sale of goods contracts are indicated in gs. 16, 17, 18 
of the Act, and also in s. 32. The Act does not deal specifically with f.o.b. or c.i.f. 
contracts. Judicially settled rules exist, however, with respect to them. I need 
only deal with f.o.b. contracts. The presumed intention (see s. 18 of the Act) of 
the parties has been settled. It seems clear that, in the absence of special agree- 
ment, the property and risk in goods does not in the case of an f.o.b. contract pass 
from the seller to the buyer till the goods are actually put on board: see Browne v. 
Hare (4); Inglis v. Stock (5); Wimble, Sons & Co. v. Rosenberg & Sons (6), [1913] 
3 K.B. at p. 757, per Hamiton, L.J.; and Bensamin on SALE (6th Edn.), p. 785, 
where several useful sales are collected. Unless, therefore, the principle involved 
in the words of Lorp Biacxsurn in the second passage just cited from Mackay v. 
Dick (1) here applies the plaintiff will fail. Does the principle go to the extent 
submitted by counsel for the seller? It is well to consider Mackay v. Dick (1). 
The headnote says (6 App. Cas. 251): 


“Tf, in the case of a contract of sale and delivery, which makes acceptance of 
the thing sold and payment of the price conditional on a certain thing being 
done by the seller, the buyer prevents the possibility of the seller fulfilling the 
condition, the contract is to be taken as satisfied.’’ 


If this headnote be given its full apparent effect, then the principle it suggests 
would be most far reaching and the results extraordinary. The facts in Mackay v. 
Dick (1) must be remembered. Concisely put, they were these. By a contract in 
two letters the seller agreed to sell and deliver to the buyer’s works a digging 
machine. The price of £1,115 was payable after the machine had satisfactorily 
performed certain tests. If it failed to do them the seller was to remove the 
machine. The machine was actually delivered into the buyer’s possession. Owing, 
however, to the buyer’s own default, it did not perform the tests. He refused to 
pay the price, and the plaintiff thereupon brought his action for the £1,115. The 
plaintiff succeeded on the principle stated by Lorp Buacxsurn. It is to be clearly 
noted that a specific machine was fully delivered by the seller to the buyer. 
Apparently the property in the machine actually passed to the buyer. It is true 
that Mackay v. Dick (1) fell to be decided by Scottish law. The decision was given 
by the House of Lords in 1881, i.e., twelve years before the Sale of Goods Act, 1893. 
Scottish law then rested on the civil law and not on English common law and the 
transfer of property in goods, therefore, possessed special features derived from the 
Roman jurisprudence: see Erskine’s PrincrpLes or THE Law or Scottanp (20th 
Edn.), p. 316; Cuatmers on THE Sate or Goons Acr, 1893 (8th Edn.), p. 9; 
Brown ON THE SALE or Goons (2nd Edn.), p. 114. It seems clear, however, that 
under Scottish law the property in the digging machine had passed to the buyer 
upon delivery: (see Erskine, Princrpes oF THE Law or Scorianp (20th Edn.) at 
p- 316). Hence I think that the sale and delivery of the machine must, in Mackay 
v. Dick (1), be deemed to have been complete, and payment of the price was there- 
fore subject only to the resolutive condition imposed by the clause as to the test: 
see CHALMERS ON THE SaLe or Goops Acr, 1893 (8th Edn.), pp. 6-7, and the cases 
there cited as to resolutive conditions. Default by the buyer as to the test was 
proved, and thus the seller got his judgment for the price. The actual decision in 
Mackay v. Dick (1) does not, therefore, aid the plaintiff here. 

The real question is as to the extent to which the principle indicated by Lorp 
Buacksurn in the second passage I have quoted operates to make a price payable 
which apart from that principle would not be payable. Although, as I have said, 
Mackay v. Dick (1) turned on Scottish law, yet I think that that principle is 
equally settled in English law. It has frequently been asserted in well-known text- 
books based on English law: see, e.g., ADDISON oN Contracts (11th Edn.), p. 624; 
Leake on Conrracts (6th Edn.), p. 479. In Currry on Conrracts (17th Edn.), 


p. 833, the matter is put very broadly thus: 
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“Tf on a contract of sale payment is conditional on a certain thing being done A 
by the seller, and the buyer prevents the possibility of the condition being 
fulfilled the seller may recover the price.” 

So, too, in Bensamrn ON Sate (6th Edn.), p. 641, is this passage : 


“As long ago as 1787 Asnurst, J., in delivering the opinion of the King’s 
Bench in Hotham v. East India Co. (7), said that it was evident from common B 
sense that if the performance of a condition precedent by the plaintiff had been 
rendered impossible by the neglect or default of the defendant ‘it is equal to 
performance.’ ”’ 


The principle, moreover, has been frequently applied in the courts, and is illus- 
trated, e.g., by Braithwaite v. Foreign Hardwood Co. (8). Nowhere is that 
principle more luminously dealt with or English decisions more aptly cited than in G 
Pottock on Law or Contracts (6th Edn.), p. 410-412. It is a corollary and 
amplification of the rule asserted in the first passage cited by me from Lorp 
Buacksurn’s judgment. This rule is recognised by the text-books as embodied in 
English law, which has been widely applied by high tribunals as of obvious justice 
and convenience: see, e.g., Sprague v. Booth (9); Kleinert v. Abosso Gold Mining 
Co. (10). I respectfully followed those authorities in Harrison v. Walker (11). 
In deciding whether the argument of counsel for the seller in this case be sound, 
and in determining the extent to which the principle stated in the second cited 
passage from Lorp Bracksurn may be applied, it is necessary to remember the law 
which existed before the Act of 1893 was passed. In former days an action for the 
price of goods would only lie upon one or other of two counts. First, upon the 
indebitatus count for goods sold and delivered, which was pleaded as follows: E 
‘‘Money payable by the defendant to the plaintiff for goods sold and delivered by 
the plaintiff to the defendant’’: see Bunten anp Lraxe’s Pieapines (8rd Edn., 
1868), p. 88. This count would not lie before delivery: see Boulter v. Arnott (12). 
The count was applicable where upon a sale of goods the property had passed, the 
goods had been delivered to the purchaser, and the price was payable at the time 

of action brought. Secondly, upon the indebitatus count for goods bargained and F 
sold which was pleaded as follows: ‘‘Money payable by the defendant to the 
plaintiff for goods bargained and sold by the plaintiff to the defendant’’: see 
BULLEN AND Lraker’s Pieapinas (8rd Edn., 1868), p. 89. This count was applicable 
where upon a sale of goods the property had passed to the purchaser, and the con- 
tract had been completed in all respects except delivery, and the delivery was not 

a part of the consideration for the price or a condition precedent to its payment. ; 
If the property had not passed the count would not lie: see Atkinson v. Bell (18). G 
In my view the law as to the circumstances under which an action will lie for the 
price of goods has not been changed by the Sale of Goods Act, 1893. That enact- 
ment appears to crystallise and confirm the old law: see CHALMERS ON THE SALE OF 
Goops Act, 1893 (8th Edn.), p. 112. By the definition clause of the Act of 1893 

(s. 62) “‘sale’’ is to include a bargain and sale as well as a sale and delivery. A sale 
or, as it is called for distinction, an executed contract of sale is a contract plus a H 
conveyance: see CHALMERS ON THE SALE oF Goops Act, 1893 (8th Edn.), p. 8. 
The existing condition of the law is put in Bensamin on Sate (6th Edn.), p. 946, 
where it is rightly stated that the old principles are by implication preserved by 

s. 49 (1) of the code, and the learned authors add 


‘‘where the property has not passed the seller's claim must, as a general rule, I 
be special for damages for non-acceptance.”’ 


An exception to the general rule is to be found in the cases provided for by s. 49 (2) 
of the Act. In my opinion (subject to what I say hereafter as to estoppel) no action 
will lie for the price of goods until the property has passed save only in the special 
cases provided for by s. 49 (2). This seems plain both on the Act and on common 
law principle. I have searched in vain for authority to the contrary. 

A clear distinction exists between cases where the default of the buyer has 
occurred after the property has passed and cases where that default has been before 
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the property has passed. To the former cases Mackay v. Dick (1) may be applied 
on appropriate facts. To the latter cases Mackay v. Dick (1) does not apply so as 
to enable the buyer to recover a price as distinguished from damages for breach of 
contract. To hold that Mackay v. Dick (1) applies where the property has not 
passed would lead to extraordinary results. Here, e.g., the substantial allegation 
against the defendants is that their default prevented the plaintiff from passing the 
property and so entitling him to the price. Just the same default, however, would 
(in substance) have been committed if the defendants had repudiated the contract 
before the goods had been sent from Sheffield. So, too, every buyer who refuses to 
take delivery of unascertained goods merely and prevents the transference of 
property in them from the seller, commits a similar default. If the ingenious 
contention of counsel on behalf of the seller were correct, it would be difficult to 
imagine a case of sale of goods (even though unascertained) to which the Mackay v. 
Dick (1) rule would not apply. The pages of Brnsamin on Sate (6th Edn.) will 
afford many appropriate illustrations of this. An interesting decision on the matter 
is that of Arkin, J., in Stein, Forbes & Co. v. County Tailoring Co. (14). There 
the purchasers of goods under a c.i.f. contract (payment to be net cash against 
documents on arrival of steamer) refused to take up the documents when ready. 
Arkin, J., held that s. 49 (2) of the Act did not apply, and that as the property in 
the goods had not passed the sellers could recover damages only and not the price. 
The rule which applies to sales of goods seems also to apply to sales of land. If the 
vendor has conveyed the property in land to the purchaser he can recover the price. 
If not, then he can get damages only: see Leake on Contracts (6th Edn.), p. 469; 
Laird vy. Pim (15); East London Union v. Metropolitan Rail. Co. (16). Towards 
the close of his argument, counsel for the seller submitted a further point viz., that 
the buyers were estopped from denying that the property had passed to them. 
Estoppel is a vague word. It is often used to support a submission not capable of 
precise juristic formulation. The only estoppel which can here be suggested is 
estoppel by conduct. A good illustration on the point is Pickard v. Sears (17). 
I need not state the facts of that case, which has frequently been applied. The 
main rule was clearly put in Carr v. London and North Western Rail. Co. (18) 
(10 C.P. at p. 317) as follows: 


“Tf a man, whatever his real meaning may be, so conducts himself that a 
reasonable man would take his conduct to mean a certain representation of 
facts, and that it was a true representation, and the latter was intended to act 
upon it in a particular way, and he with such belief does act in that way to his 
damage, the first is estopped from denying that the facts were as represented.”’ 


This is a useful rule. It is quite distinct from what is called ‘‘waiver’’ in 
BrnsAMIN on Sate (6th Edn.), p. 643. If, therefore, the buyers in this case had 
represented to the seller facts showing that the property in the goods had passed to 
them, and if also the seller had believed that representation and had acted upon it 
to his damage, then the buyers would, I conceive, be estopped from denying that 
the property had passed to them and that the price was therefore payable to the 
seller: see, e.g., the interesting case of Knights v. Wiffen (19). I am satisfied that 
there is no estoppel on the facts and documents here before me. The buyers made 
no misrepresentation of fact. The seller has not acted on any statement or relied 
on any misleading conduct of the buyers. He knew the circumstances as fully as 
the buyers knew them. None of the elements of estoppel are here present. It 
follows, therefore, for the reasons given that the plaintiff is not entitled to recover 
here the price of the goods in question. If he desires to claim damages the writ 
must be amended. On the record at present before me the seller cannot ask for 
judgment. I am indebted to both counsel for their able arguments. 


Judgment for the defendants. 


Solicitors: Ellis Bickersteth & Co., for C. Barker, Sheffield; Ernest Salaman & Co. 
[Reported by T. W. Moraan, Esq., Barrister-at-Law. | 
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R. v. WHEAT. RB. v. STOCKS 


[Court oF Criminal APPEAL (Bray, Avory, Shearman, Salter and Greer, JJ.), 
February 14, 1921] 
[Reported [1921] 2 K.B. 119; 90 L.J.K.B. 588; 124 L.T. 830; 
85 J.P. 203; 37 T.L.R. 417; 65 Sol. Jo. 554; 26 Cox, C.C. 717; 
15 Cr. App. Rep. 134] 


Criminal Law—Bigamy—Defence—Mistaken, but bona fide, belief by accused 
of divorce from his first wife when he contracted bigamous marriage— 
Offences against the Person Act, 1861 (24 ¢ 25 Vict., c. 100), s. 57. 

The bona fide, but mistaken, belief by the accused that he had been divorced 
from his first wife at the time when he contracted the alleged bigamous 
marriage is no defence to a charge of bigamy. 


Notes. Referred to: R. v. Denyer, [1926] 2 K.B. 258. 

As to defences to charge of bigamy, see 10 Hatspury’s Laws (3rd Edn.) 664; 
and for cases see 15 Dicesr (Repl.) 891. For the Offences against the Person 
Act, 1861, see 5 Hauspury’s Statutes (2nd Edn.) 786. 


Cases referred to: 

(1) R. v. Tolson (1889), 23 Q.B.D. 168; 58 L.J.M.C. 97; 60 L.T. 899; 54 J.P. 
4, 20; 87 W.R. 716; 5 T.L.R. 465; 16 Cox, C.C. 629, C.C.R.; 15 Digest 
(Repl.) 890, 8578. 

(2) R. v. Prince (1875), L.R. 2 C.C.R. 154; 44 L.J.M.C. 122; 32 L.T. 700; 30 
J.P. 676; 24 W.R. 76; 13 Cox, C.C. 138, C.C.R.; 15 Digest (Repl.) 1032, 
10, 142. 

(3) Bank of New South Wales v. Piper, [1897] A.C. 383; 66 L.J.P.C. 73; 76 
L.T. 572; 61 J.P. 660; 13 T.L.R. 413, P.C.; 14 Digest (Repl.) 32, 40. 

(4) Earl Russell’s Case, [1901] A.C. 446; 70 L.J.K.B. 998; 85 L.T. 2538; 17 
T.L.R. 685; 20 Cox, C.C. 51, H.L.; 15 Digest (Repl.) 887, 8555. 

(5) R. v. Thomson (1905), 70 J.P. 6; 15 Digest (Repl.) 890, 8579. 
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R. v. Lolley (1812), Russ & Ry. 287; sub nom. Sugden v. Lolley, 2 Cl. & Fin. 
567, n., C.C.R.; 15 Digest (Repl.) 891, 8588. 

R. v. Connatty (1919), 83 J.P. 292; 15 Digest (Repl.) 890, 8581. 

Sherras v. De Rutzen, [1895] 1 Q.B. 918; 64 L.J.M.C. 218; 72 L.T. 839; 59 
J.P. 440; 43 W.R. 526; 11 T.L.R. 369; 39 Sol. Jo. 451; 18 Cox, C.C., 157; 
15 R. 388, D.C.; 14 Digest (Repl.) 39, 90. 

Chisholm v. Doulton (1889), 22 Q.B.D. 736; 58 L.J.M.C. 133; 60 L.T. 966; 
53 J.P. 550; 87 W.R. 749; 5 T.L.R. 437; 16 Cox, C.C. 675, D.C.; 14 Digest 
(Repl.) 31, 34. 
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Appeal on a point of law against convictions for bigamy before Sankey, J., at H 


Derby Assizes. 

The appellant Wheat was married on June 5, 1911, at Nottingham and had two 
children by his wife. On the outbreak of war he joined the Royal Engineers 
and went to Egypt, where he stayed until 1918. While he was away his wife 
sold his business, broke up the home, and went away with another man, by whom 
she had two other children. In 1918 Wheat discovered what was going on, and 
after obtaining leave returned home. He then became ill with malaria and was 
discharged from the army on Jan. 25, 1919. In December of that year he went to 
reside at a house where the father of the appellant Stocks lived. He was perfectly 
straightforward with the girl and told her of the way in which his wife had behaved. 
Stocks took his two children in charge, and Wheat being illiterate, she conducted 
his correspondence with a solicitor, who was instructed to take proceedings for 
divorce against Mrs. Wheat. On finding that Stocks was about to become a 
mother, Wheat sent an urgent telegram to his solicitor, and a letter was received 


F 
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from him which was taken by both appellants to mean that the divorce proceedings 
were completed and the divorce accomplished. This letter was dated July 1, 
1920, and read as follows: ‘‘We have received your telegram and hope to send you 
papers for signature in the course of the next day or two.’’ On that letter the jury 
at the trial found that Wheat had a reasonable belief that he had obtained a divorce 
from his wife. After receiving the letter Wheat went to a friend, and, clapping 
his hands, said, ‘“Thank God, my divorce has gone through.’’ The friend said, in 
giving evidence, that Wheat’s heart was full of joy. In three weeks’ time he 
married the appellant Stocks. 


Norman Birkett for the appellants. 


The Attorney-General (Sir Gordon Hewart, K.C.), H. D. Roome and E. L. 
Hadfield for the Crown. 


Cur. adv. vult. 


Feb. 14. AVORY, J., read the following judgment of the court.—The alleged 
bigamous marriage between the appellants took place on July 21, 1920. The 
jury, in answer to a question put to them by the learned judge, at the suggestion 
of counsel for the defence, found that the appellants in good faith and on reasonable 
grounds believed that the man Wheat had been divorced at the time when he went 


- through the form of marriage with Stocks. The evidence submitted to the jury 


on which the finding could be based was that Wheat’s wife had committed 
adultery; that in 1919 he was admitted as a poor person to bring divorce proceed- 
ings against her; that in May, 1919, solicitors were assigned to him to conduct 
those proceedings; that after some delay he provided the solicitors with a sum of 
money to meet the out-of-pocket expenses; that on April 23, 1920, the solicitors 
wrote: ‘‘We have your telegram, and hope to send you papers for signature in 
the course of a day or two’’; and Wheat gave evidence on oath that he was a man 
of little education and that on receipt of the letter he believed that he was divorced. 
Stocks did not give evidence. In these circumstances we are of opinion that there 
was no evidence on which the jury could find that the appellants, or either of them, 
believed, in good faith and on reasonable grounds, that Wheat had been divorced, 
and assuming that such a finding would afford any defence the appeal would have 
to be dismissed on that ground alone. The learned judge, however, notwithstand- 
ing that finding, directed a verdict of ‘‘Guilty,’’ in order that the question of law 
whether such a finding does afford any defence to a charge of bigamy might be 
determined in this court. Counsel for the appellants has contended that the 
decision in R. v. Tolson (1), in which it was held that a bona fide belief on 
reasonable grounds in the death of her husband at the time of the second marriage 
afforded a good defence to the indictment, governed this case, and that it followed 
from that decision that a bona fide belief on reasonable grounds that the accused 
had been divorced afforded a good defence. 

On reference to the statute, the Offences Against the Person Act, 1861, s. 57, 
we find the offence of bigamy defined in these words : 


‘Whosoever being married shall marry any other person during the life of 
the former husband or wife shall be guilty of felony.”’ 


To this absolute prohibition there are in the proviso three exceptions applicable 
to British subjects: (i) When the husband or wife has been continually absent for 
seven years, then last past, and has not been known by the accused to be living 
within that time; (ii) when the accused at the time of the second marriage has 
been divorced from the bond of the first marriage; (iii) when the former marriage 
of the accused has been declared void by the sentence of any court of competent 
jurisdiction. It has been decided in the case of the first exception that, upon 
proof of the continuous absence for seven years, the accused is entitled to an 
acquittal, in the absence of proof by the prosecution that the accused knew that 
the wife or husband, as the case may be, was living within that time, and, as the 
Attorney-General has pointed out in his argument for the Crown, this exception 
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creates or involves a presumption of death, which, unless rebutted by the prosecu- 
tion, entitles the accused to be acquitted—in other words, the accused is presumed 
to believe in such circumstances that the former wife or husband is dead at the 
time of the second marriage, and therefore has no intention of doing the act 
forbidden by the statute. In the case of the second exception there is no indica- 
tion in the statute that any presumption or belief is to afford any defence. The 
words do not admit of any such qualification, and the only defence under this 
head appears to be that the accused has, in fact, been divorced from the bond of 
the first marriage. If he has not, then at the time of the second marriage, he 
is a person who, being married, intends to do the act forbidden by the statute— 
namely, ‘‘to marry during the life of the former wife.’’ Having regard to this 
distinction between the two exceptions, we are of opinion that a bona fide belief 
on reasonable grounds that the accused has been divorced, where, in fact he has 
not been divorced, affords no defence in law to the charge of bigamy, although it 
may afford good reason for the infliction of a nominal punishment; and in our 
opinion this decision is not in conflict with the decision of the majority of the judges 
in R. v. Tolson (1), but is in accord with the principle of the judgment in R. v. 
Prince (2). In R. v. Tolson (1) the accused believed, on reasonable grounds, 
that her husband was dead, therefore she did not intend at the time of the second 
marriage to do the act forbidden by the statute—namely, to marry during his life; 
and it was said in that case that the exception in the proviso to s. 57 of the Act of 
of 1861 showed that mere separation for seven years has the effect which reason- 
able belief of death caused by other evidence would have at any other time: 
see particularly the judgment of SrepHen, J. It is true that the judgment in R. v. 
Tolson (1), though influenced to a great extent by that proviso, proceeded mainly 
on the application of the maxim Actus non facit reum, nisi mens sit rea—a maxim 
admitted to be uncertain and often misleading in its application. But it was 
limited in that case to the belief in the death of the former husband; and the case 
now in question, of a belief in a divorce, was not discussed or considered. In our 
opinion the maxim in its application to this statute is satisfied if the evidence 
establishes an intention on the part of the accused to do the act forbidden by 
the statute—namely, ‘‘to marry another person during the life of the former wife 
or husband’’: see the judgment of BramMweELL, B., in R. v. Prince (2), L.R. 2 C.C.R. 
at p. 175, as to the application of this maxim, and Bank of New South Wales v. 
Piper (3). Counsel for the appellants placed great reliance on the statement in 
the judgment of Cave, J., in R. v. Tolson (1): 


‘“‘At common law an honest and reasonable belief in the existence of circum- 
stances, which, if true, would make the act for which a prisoner is indicted 
an innocent act, has always been held to be a good defence. This doctrine is 
embodied in the somewhat uncouth maxim Actus non facit reum nisi mens 
sit rea. Honest and reasonable mistake stands, in fact, on the same footing 
as absence of the reasoning faculty, as in infancy, or perversion of that faculty, 
as in lunacy. Instances of the existence of this common law doctrine will 
readily occur to the mind; so far as I am aware, it has never been suggested 
that these exceptions do not equally apply in the case of statutory offences 
unless they are excluded expressly or by necessary implication.” 


If the learned judge was laying this down as a principle applicable to all statutes, 
we do not agree with him. The principle is stated too widely. In any event, it 
was not necessary for the decision of that case. In R. v. Russell (4), where the 
defendant had obtained a divorce in one of the States of America, and it was not 
disputed that he honestly believed that the divorce was valid, and that he was 
free to marry again, it was recognised that this was no defence in law, the divorce, 
in fact, being invalid according to English law, and the defendant was permitted 
to plead the circumstances in mitigation of punishment. One other case remains 
to be noted which was relied on by counsel for the appellants: R. v. Thomson (5), 
in which the late Common Serjeant directed the jury that: 


A 
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“Tt at the time of the second marriage the accused bona fide believed that 
his first marriage was invalid on the ground that the woman he then married 
had a husband alive at the time, he would be entitled to an acquittal.’’ 


The prisoner was convicted, and the question was not further discussed. It is not 
necessary in the present case to express an opinion on the ruling of the learned 
Common Serjeant, which was probably based on R. y. Tolson {1), but we doubt 
whether it can be supported consistently with our present decision. On both 
grounds, therefore, the appeal fails, and must be dismissed. 
Appeal dismissed. 
Solicitors: Registrar of the Court of Criminal Appeal; Director of Public Prose- 
cutions. 


[Reported by R. F. Braxrsron, Esq., Barrister-at-Law.] 


GREAT WEST SADDLERY CO. v. R., AND CONNECTED 
APPEALS 


[Prrvy Councm (Viscount Haldane, Viscount Cave, Lord Sumner and Lord 
Parmoor), November 30, December 2, 3, 6, 7, 1920, February 25, 1921] 


[Reported [1921] 2 A.C. 91; 90 L.J.P.C. 102; 125 L.T. 136; 
87 T.L.R. 486; [1921] 1 W.W.R. 1084; 58 D.L.R. 1] 


Canada—Dominion and provincial legislation—Company—Incorporation under 
Dominion law—Power to carry on business in provinces—Right of provincial 
legislature to restrict exercise of power—Construction of British North 
America Act, 1867 (30 ¢ 31 Vict., c. 3), ss. 91, 92. 

If, in legislating for the incorporation of companies under the law of the 
Dominion of Canada and in validly endowing them with powers, the Dominion 
Parliament, in exercise of the powers conferred on it by s. 91 of the British 
North America Act, 1867, has by necessary implication given those companies 
a status which enables them to exercise those powers in the provinces, the 
companies cannot be interfered with by any provincial law in such a fashion as 
to derogate from their status and their consequent capacities, or, as the result 
of this restriction, to prevent them from exercising the powers conferred on 
them by Dominion law. Such a matter falls within the concluding words of 
s. 91 as not to be deemed to come within the class of matters of a local or 
private nature assigned exclusively to the legislatures of the provinces. The 
provisions of s. 91 of the Act are to be read as conferring on the Dominion 
Parliament powers to legislate which may be fully exercised even though they 
modify civil rights in a province, and general language in s. 92 yields to par- 
ticular expressions in s. 91 which are unambiguous. The latter rule may also 
apply in favour of a province in construing general words in s. 91. Construing 
the sections together, the provisions of s. 92 are to be read as exceptions to 
those of s. 91. 

Accordingly, where provincial legislatures had passed Acts requiring a 
Dominion company to obtain a licence or to be registered before being per- 
mitted to carry on business in the province and prescribing a penalty if such a 
company carried on business without being licensed or registered, 

Held: the Acts in question were ultra vires the provincial legislatures. 

John Deere Plow Co. v. Wharton (1), [1915] A.C. 330, applied. 

Per Curiam: The mere power of direct taxation is specifically given to the 
provincial legislatures by s. 92, but it does not follow that the government of a 
province can put an end to the existence, or even the powers, of the Dominion 
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company it taxes for non-compliance with the demands of the tax gatherer. A 
Furthermore, a Dominion company can be precluded from acquiring and hold- 
ing land in a province by a general Mortmain Act of the provincial legislature. 


Notes. Applied: Halifax v. Lyall & Sons (1922), 65 D.L.R. 305. Distinguished : 
R. v. Barton, [1922] 3 W.W.R. 1195. Applied: Falls v. Shamrock Fuel Co., 
[1924] 1 D.L.R. 789; Lukey and A.-G. for Saskatchewan v. Ruthenian Farm B 
Elevator Co., [1924] S.C.R. 56; Re Reciprocal Insurance Legislation, (1924) 
2 W.W.R. 397; A.-G. for Manitoba v. A.-G. for Canada, [1929] A.C. 260; 
Spooner Oils, Ltd. v. Turner Valley Gas Conservation Board, [1932] 3 W.W.R. 
477. Distinguished: Lymburn v. Maryland, [1932] All E.R.Rep. 291. Applied: 
Motor Cars Supply Co. v. A.-G. for Alberta, [1939] 3 W.W.R. 65; S.M.T., Ltd. v. 
Ruch, [1940] 1 D.L.R. 190; Lethbridge Irrigation District Trustees v. Independent G 
Order of Foresters, [1940] 2 All E.R. 220. Considered: Scales v. Auld (1945), 19 
M.P.R. 406; R. v. Paling, [1946] 2 W.W.R. 49. Applied: Christie v. British 
American Oil Co., [1947] 4 D.L.R. 672. Followed: Saunders v. Hollitt (1950), 25 
M.P.R. 85. Considered: Re Bowater’s Paper Mills, Ltd., [1950] 8.C.R. 608; R. v. 
Arrow Transit Lines, Ltd., [1953] O.W.N. 861; Snitzman v. Dame Ebling, [1954] 
Que.Q.B. 421. Applied: A.-G. for Ontario v. Winner, [1954] 4 D.L.R. 657; D 
Reference re Validity of Sec. 198 Railway Act (1956), 2 D.L.R. (2d) 93. Fol- 
lowed: Henderson Thriftway Petroleum, Ltd. v. Reeves (1956), 3 D.L.R. (2d) 
507; Re Farm Products Marketing Act, [1957] 8.C.R. 198; A.-G. for Canada v. 
Canadian Pacific Railway et al. (1958), 12 D.L.R. (2d) 625. Referred to: A.-G. for 
Ontario v. Reciprocal Insurers, [1924] A.C. 328; Canon v. R., [1924] A.C. 999; 
A.-G. for Alberta v. A.-G. for Canada, [1939] A.C. 117; A.-G. for Ontario v. E 
Winner, [1954] 3 All E.R. 177. 

As to the legislative powers of the Dominion Parliament and those of provincial 
legislatures, see 5 Hauspury’s Laws (8rd Edn.) 494 et seq.; and for cases see 
8 Dicest (Repl.) 705 et seq. For British North America Act, 1867, see 6 Hats- 
BuRY’s STATUTES (2nd Edn.) 803. 
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by Governor-General of Canada to Supreme Court, 81 L.J.P.C. 237, 107 I 
L.T. 830; 28 T.L.R. 580, P.C.; 8 Digest (Repl.) 711, 165. 
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Consolidated Appeals by special leave from two orders of the Supreme Court of 
Canada, and an order of the Appellate Division of the Supreme Court of Ontario. 


F. W. Wegenast and T. Moss (both of the Canadian Bar) for the appellants. 

Sir John Simon, K.C., and Cyril Asquith for the Attorney-General for Canada 
(intervener). 

Wallace Nesbitt, K.C. (of the Canadian Bar), and Geoffrey Lawrence for the 
Attorney-General for Ontario (respondent and intervener) and for the Attorney- 
General for Manitoba (intervener). 

S. O. Henn-Collins for the Attorney-General for Saskatchewan. 

C. Boville Clark (of the Canadian Bar) for respondent shareholders. 


Feb. 25. VISCOUNT HALDANE.—In this case their Lordships are called on 


_ to interpret and apply the implications of a judgment, delivered by the Judicial 


Hi 


Committee on Nov. 2, 1914, in John Deere Plow Co. v. Wharton (1). It was then 
laid down that the British North America Act, 1867, had so enabled the Parliament 
of the Dominion to prescribe the extent of the powers of companies incorporated 
under Dominion law with objects which extended to the Dominion generally that 
the status and powers so far as there in question of one of the three appellant com- 
panies could not as matter of principle be validly interfered with by the provincial 
legislature of British Columbia. It was held that laws which had been passed by 
the legislature of that province, and which sought to compel a Dominion company 
to obtain a certain kind of provincial licence or to be registered in the way brought 
before the Judicial Committee as a condition of exercising its powers in the province 
or of suing in its courts, were ultra vires. The reason given was that their Lord- 
ships interpreted what had been done by the province in that case as interfering, 
in a manner not consistent with the principles laid down, with the status and 
corporate capacity of a company with Dominion objects to which the Parliament of 
Canada had given powers to carry on its business in every part of the Dominion. 
In the consolidated appeals now before their Lordships analogous questions are 
raised by legislation in varying forms enacted in three other provinces, 
Saskatchewan, Manitoba, and Ontario. 

Since the decision in 1914 the province of Saskatchewan has passed an Act, in 
1915, which supersedes its earlier Companies Acts, and apparently seeks to avoid 
the features in these which might conflict with the decision of this committee in 
John Deere Plow Co. v. Wharton (1) as to the British Columbia legislation. The 
question raised as regards Manitoba arises out of older legislation of 1913 (subse- 
quently amended and re-enacted in 1916), and as regards Ontario under an older 
Ontario Companies Act and the Extra-Provincial Corporation Act, 1914. No 
question is raised from British Columbia, or from any provinces other than 
Saskatchewan, Manitoba, and Ontario, on this occasion. The proceedings out of 
which the present appeals arise concern several Dominion companies, and are, as 
to Saskatchewan, two cases before a magistrate for infraction of the provisions of 
the provincial Companies Act, and an action by a shareholder in one of the 
Dominion companies concerned to restrain it from attempting to carry on its 
business without complying with the requirements of the Companies Act of the 
province. The main issue in all these proceedings is substantially the same. In 
Manitoba, an analogous question was raised in a shareholder’s action, and also in 
an action by the Attorney-General of the province. The main issue in Ontario was 
similar to that in Saskatchewan, but there was also raised a question whether a 
Dominion company could hold land in the province without being authorised to do 
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so by its government, in accordance with Ontario statute law. In the proceedings 
referred to judgments were delivered in the courts of first instance and by the 
Appellate Courts in Saskatchewan and Manitoba, and by the courts of first instance 
and the Appellate Court in Ontario. In the cases in the two former provinces there 
was an appeal to the Supreme Court of Canada, but in the Ontario litigation the 
appeal has been brought directly to the King in Council from the judgment of 
the Appellate Court of the province. On Aug. 18, 1919, special leave to appeal to the 
Privy Council was granted, and it was ordered that the appeals, six in number, from 
judgments which had been adverse to the Dominion companies concerned should be 
consolidated and heard together. 

In order to ascertain the real points now in controversy, it is important to refer 
in some detail to what was actually decided in 1914 in John Deere Plow Co. v. 
Wharton (1). The British Columbia Companies Act had provided that, in the case 
of an incorporated company which was not one incorporated under the laws of the 
province, and was called in the Act an extra-provincial company, certain conditions 
must be complied with. If such a company had gain for its object it must be 
licensed or registered under the law of the province, and no agent was to carry on 
its business until this had been done. If this condition were complied with, such 
an extra-provincial company might sue in the courts of the province and hold land 
there. Such a company might also, if it were one duly incorporated under the 
laws of, among other authorities, the Dominion, and if authorised by its charter to 
carry out purposes to which the legislative authority of the province extended, 
obtain from the registrar under the general Companies Act of the province, a licence 
to carry on business within the province on complying with the provisions of the 
Act and paying a proper licence fee. It was then to have the same powers and 
privileges in the province as though incorporated under the provincial Act. If such 
a company carried on business without a licence, it was made liable to penalties, 
and its agents were similarly made liable. So long as unlicensed, the company 
could not sue in the courts of the province in respect of contracts in connection 
with its business made within the province. The registrar might refuse a licence 
where the name of the company was identical with or resembled that by which a 
company, society or firm in existence was carrying on business or had been in- 
corporated, licensed or registered, or where the registrar was of opinion that the 
name was calculated to deceive, or disapproved of it for any other reason. Their 
Lordships pointed out that, under the Dominion Companies Act, which they held 
to have been validly passed, the charter of the John Deere Plow company in- 
corporated it with the powers to which the legislative authority of the Parliament 
of Canada extended. The Dominion Interpretation Act provided that the meaning 
of such an incorporation included this, that the corporate body created should have 
power to sue, to contract in its corporate name, and to acquire and hold personal 
property for its purposes. There was in the Dominion Companies Act a provision 
that such a company should not be incorporated with a name likely to be con- 
founded with the name of any other known company, incorporated or unin- 
corporated, and it gave the Secretary of State the discretion in this connection. 
On incorporation the company was to be vested with all the powers, privileges, and 
immunities requisite or incidental to the carrying on of its undertaking. It was to 
have an office in the city or town in which its chief place of business in Canada was 
situated, which should be its legal domicil in Canada, and could establish other 
ofices and agencies elsewhere. No person acting as its agent was to be subjected, 
if acting within its authority, to individual penalty. Their Lordships made 


reference to the circumstance that the concluding words of s. 91 of the British 
North America Act: 


“Any matter coming within any of the classes of subjects enumerated in this 
section shall not be deemed to come within the class of matters of a local or 
private nature comprised in the enumeration of the classes of subjects by this 
Act assigned exclusively to the legislatures of the provinces,” 
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render it necessary to do more than ascertain whether the subject-matter in 
question apparently falls within any of the heads of s. 92; for if it also falls within 
any of the enumerated heads of s. 91, then it cannot be treated as covered by any 
of those in s. 92. As is now well settled, the words quoted apply, not only to the 
merely local or private matters in the province referred to in the sixteenth head of 
8. 92, but to the whole of the sixteen heads in that section: A.-G. for Ontario v. 
A.-G. for the Dominion (2). The effect, as was pointed out in the decision just 
cited, is to effect a derogation from what might otherwise have been literally the 
authority of the provincial legislatures, to the extent of enabling the Parliament of 
Canada to deal with matters local and private where, though only where, such 
legislation is necessarily incidental to the exercise of the enumerated powers con- 
ferred on it by s. 91. If, therefore, in legislating for the incorporation of companies 
under Dominion law and in validly endowing them with powers, the Dominion 
Parliament has by necessary implication given these companies a status which 
enables them to exercise these powers in the provinces, they cannot be interfered 
with by any provincial law in such a fashion as to derogate from their status and 
their consequent capacities, or, as the result of this restriction, to prevent them 
from exercising the powers conferred on them by Dominion law. Their Lordships, 
however, observed that when a company has been incorporated by the Dominion 


_ government with powers to trade in any province, it may not the less, consistently 


with the general scheme, be subject to provincial laws of general application, such 
as laws imposing taxes, or relating to mortmain, or even requiring licences for 
certain purposes, or as to the forms of contracts; but they were careful not to say 
that the sanctions by which such provincial laws might be enforced could validly 
be so directed by the provincial legislatures as indirectly to sterilise or even to 
effect, if the local laws were not obeyed, the destruction of the capacities and 
powers which the Dominion had validly conferred. To have said so would have 
been to misread the scheme of the British North America Act, which is one that 
establishes interlacing and independent legislative authorities. Within the spheres 
allotted to them by the Act the Dominion and the provinces are rendered on general 
principle co-ordinate governments. As a consequence, where one has legislative 
power the other has not, speaking broadly, the capacity to pass laws which will 
interfere with its exercise. What cannot be done directly cannot be done in- 
directly. This is a principle which has to be kept closely in view in testing the 
validity of the provincial legislation under consideration as affecting Dominion 
companies, 

Their Lordships will not repeat what was laid down in the judgment delivered in 
the John Deere Plow Case (1) as to the other aspects of the general question there 
under consideration, but will proceed, in the light of what has just been said, to 
the consideration of the validity of the Ontario legislation under review. The 
general Companies Act of Ontario was passed before the decision on the John Deere 
Plow Case (1), and has no special bearing on the question in this appeal. The 
important statute is the Extra-Provincial Corporations Act, which was also passed 
before that decision. The purpose of the latter statute is to provide that certain 
classes of extra-provincial corporations (which mean corporations created otherwise 
than by or under the authority of an Act of the Ontario legislature), including those 
created under any Act of the Dominion Parliament and authorised to carry on 
business in Ontario, must take out a licence (s. 4) under the Ontario statute. On 
complying with its provisions a corporation coming within these classes is entitled 
to receive a licence (s. 5) to carry on its business and exercise its powers within 
Ontario. In the absence of such a licence it is forbidden to do so (s. 7), and its 
agents are subjected to a like prohibition. A penalty of $20 a day is imposed for 
any contravention of this provision. An extra-provincial corporation coming within 
the classes referred to may apply to the Lieutenant-Governor in Council for a 
licence to carry on its business and exercise its powers in Ontario, and no limita- 
tions or conditions are to be included in any such licence which would interfere 
with the rights of such a corporation, for example, a Dominion company, to carry 


610 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


on in Ontario all such part of its powers as by its Act or charter of incorporation it 
may be authorised to carry on and exercise there (s. 9 (1) and (2). A corporation 
receiving a licence may, subject to the limitations and conditions of the licence, 
and the provisions of its own constitution, hold and dispose of real estate in Ontario, 
just as an Ontario company might (s. 12). A corporation receiving & licence may 
be called on to make returns comprising such information as is required from an 
Ontario company (s. 14). The Lieutenant-Governor in Council may make regula- 
tions for, among other things, the appointment and continuance by the extra- 
provincial company of a representative in Ontario on whom service of process and 
notices may be made (s. 10 (1) (b)). If such a company, having received a licence, 
makes default in complying with the limitations and conditions of the licence or of 
the provision as to returns, or of the regulations respecting the appointment of a 
representative, its licence may be revoked (s. 15). If such a corporation carries on 
in Ontario without a licence any part of its business, it is to incur a penalty of $50 
a day, and is rendered incapable of suing in the Ontario courts in respect of any 
contract made in whole or in part within Ontario in relation to business for which 
it ought to have been licensed (s. 16). The Lieutenant-Governor in Counsel may 
prescribe fees on the transmission of the statement or return required under s. 14. 
Such fees are to vary with the capital stock of the company (s. 20). It is obvious 
that the Act thus summarised assumes that the legislature of the province can 
impose on a Dominion company conditions which, if not complied with, will restrict 
the exercise of its powers within the province. These conditions do not appear to 
their Lordships to be merely a means for the attainment of some exclusively pro- 
vincial object, such as direct taxation for provincial purposes. They apparently 
assume a general right to limit the exercise of the powers of extra-provincial 
companies if they seek to exercise these powers within Ontario. 

A question of principle is thus raised broadly, and their Lordships now turn to 
the judgments in the courts of Ontario in which it has been dealt with. In these 
courts over this question there has been divergence of judicial opinion, and the 
question itself has been considered there with such thoroughness and ability that it 
is proper to refer to the diverging reasoning in some detail. Masten, J., before 
whom the cases came in the first instance, was of opinion that in passing the 
Iixtra-Provincial Corporations Act the legislature of Ontario had exceeded its 
powers. He pointed out that the Dominion Companies Act had vested in the 
companies incorporated under its provisions all the powers, privileges, and 
immunities requisite or incidental to the carrying on of its undertaking, and that, 
in view of the decision in the John Deere Plow Case (1), the power conferred on the 
Parliament of Canada to regulate trade and commerce, and to that extent to 
prescribe these capacities in cases affecting the Dominion at large, must be taken 
to be paramount and overriding. He thought that s. 7 of the Extra-Provincial 
Corporations Act afforded the keynote and the “pith and substance’’ of that Act, 
the purpose of which, as applied to Dominion companies, was to preclude them 
from the exercise of some of their powers and to deprive them of their status in 
Ontario unless a licence were obtained and certain fees paid there. However simple 
and little oppressive such a process might be, it constituted none the less a direct 
interference. It had been attempted to support this interference as justified by 
the powers conferred by s. 92 on the provinces to raise revenue by direct taxation, 
to deal with property and civil rights, particularly from the point of view of mort- 
main, to legislate for the administration of justice, and to impose penalties in 
furtherance of these ends. But in the opinion of the learned judge these aspects of 
what had been included in the provincial statute, except in the case of the mort- 
main law, had been introduced into it in reality only as an ancillary to s. 7, and to 
the main purpose of asserting a direct control over the Dominion companies before 
permitting them to carry on their business in the province. This purpose so 
permeated the whole Act that it was not practicable to hold certain of its sections 
valid and others invalid. The provision of gs. 9 (2) which excluded from any licence 
to be required limitations or conditions restricting the rights of the company to 
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carry on in Ontario all such parts of its business and powers as by its Act or charter 
of incorporation it might be authorised to exercise there, did not mend matters. 
But the provisions of the Ontario Mortmain Act stood on a different footing. For 
the incapacity to hold lands did not arise because of the application of the Extra- 
Provincial Corporations Act, but because of the general scope of the Mortmain Act 
itself, a separate statute which the learned judge seemingly regarded as within the 
powers of the Province. 

In the Supreme Court of Ontario, which heard the appeal from this decision, and 
from which an appeal has been brought directly to the Sovereign in Council, opinion 
was divided. The case was argued before five judges, the Chief Justice of Ontario, 
MacLaren, J.A., Macee, J.A., Hopes, J.A., and Frreuson, J.A. By a majority 
of four to one, Fereuson, J.A., dissenting, the judgment of Masten, J., was re- 
versed. It was declared that the Extra-Provincial Corporations Act was intra vires, 
excepting as to the words of s. 16 (1) to the effect that the Dominion companies 
could not sue unless they had obtained provincial licences. In agreement with 
Masten, J., the Court of Appeal held that the companies were bound to comply 
with the provisions of the Ontario Mortmain Act as a condition of occupying and 
holding lands in the province. Merepirn, C.J., made an able and exhaustive 
scrutiny of the legislation. He observed that it was well settled that, notwith- 
standing the Dominion having conferred on a company of its creation rights and 
powers, that company was subject to and bound to obey the laws of the province 
with regard to taxation for provincial purposes and also to contracts made within 
the province, and as to the holding and tenure of land, and that the exercise by the 
province of its authority to pass such laws necessarily limits or restricts the power 
granted to the company by the Dominion. He then summarised the judgment of 
this committee in the John Deere Plow Case (1), and stated one of its results as 
having been that as the provisions of the British Columbia statute there in question 
sought to compel the John Deere Plow Co. to obtain a licence or to be registered in 
that province, as a condition of exercising its power of suing in the court of the 
province, these provisions were ultra vires. The learned Chief Justice went on to 
interpret the reasons assigned by this committee for their judgment. (i) Notwith- 
standing the generality of the expression in s. 92 of the British North America Act, 
the words ‘‘civil rights’’ must be regarded as not covering cases expressly dealt with 
in s. 91 or even in s. 92 itself. (ii) Notwithstanding that a company has been 
incorporated by the Dominion with power to trade, it is not the less subject to 
provincial laws of general application enacted under s. 92, including laws as to 
mortmain and payment of taxes, even though in the latter case the form assumed 
is that of requiring a licence to trade affecting Dominion companies in common 
with other companies, and including laws as to contracts. (iii) It might be 
competent for a provincial legislature to pass laws relating to companies without 
distinction, requiring those not incorporated within the province to register for 
limited purposes, such as the furnishing of information or, under a general statute 
as to procedure, the giving of security for costs. Mrreprru, C.J., thought that the 
key to the decision was that the judicial committee were of opinion that the pro- 
visions of the British Columbia Act were not of these characters, but were directed 
to interfering with the status of Dominion companies and to preventing them from 
exercising the powers conferred on them by the Parliament of Canada. He referred 
to various earlier decisions of this committee, and came to the conclusion that what 
was intended in the John Deere Plow Case (1) was to lay down that it was not 
competent for a provincial legislature to single out Dominion corporations and to 
subject them to laws which were not applicable to all corporations. An important 
circumstance in that case was, he thought, that the registrar had asserted power to 
refuse a licence unless the name were changed, an interference with the status of 
the company. As to this circumstance, he drew attention to what he regarded as 
an important difference between the British Columbia and the Ontario legislation. 
In the latter s. 9 (2) precluded the insertion in the licence of any limitation or con- 
dition which would limit the rights of a corporation to carry on in Ontario such 
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parts of the business and powers as by its Act or charter of incorporation had been 
authorised. The Chief Justice notices in passing that, by s. 15 of the Extra- 
Provincial Corporations Act, if a corporation receiving a licence makes default in 
observing or complying with its conditions or the provisions of s. 14 as to returns, 
or any regulations respecting the appointment of a representative in the province, 
the licence may be revoked. He thinks that since the amendment made in the 
original form of the Act, which is embodied in s. 9 (2) just referred to, the words 
have now no meaning, and would have been eliminated but for the oversight of the 
draftsman. In his dissenting judgment, however, Fercuson, J.A., takes the view 
that, even if the new section was meant to restrict the purpose of the Act, the 
words of s. 9 (2) do not do so sufficiently to alter that purpose as remaining. The 
Chief Justice was of opinion that s. 16, which imposes a penalty on the extra- 
provincial company for every day upon which it carries on its business without being 
licensed, was ultra vires, and in this the other members of the court appear to have 
agreed with him. Subject to this exception he thought that the provisions of the 
enactment in question were of the character of ‘‘provincial laws of general applica- 
tion,’’ within the meaning of the decision in the John Deere Plow Case (1). What 
was important was not the form, which need not be uniform. In substance, what 
was done was to impose a tax which was really lighter than that imposed on pro- 
vincial companies. The other provisions of the Act were ancillary to this taxation, 
and it was no valid objection to what was done that, to the extent required for the 
exercise of powers specifically entrusted to the provincial legislatures, it, in a sense, 
restricted the exercise of powers conferred by Dominion authority. All laws im- 
posing the necessity of obtaining licences and paying taxes, and of conforming to 
mortmain requirements, must do so. In the opinion of the Chief Justice the Act 
was not, in pith and substance, one designed to restrict Dominion companies ‘‘in 
the exercise of the powers conferred on them by the Dominion authority, but an 
Act lawfully passed for purposes as to which the legislature by which it was enacted 
had authority to legislate.’’ As to the Mortmain Act, he agreed with Masten, J., 
that the law was one of general application and was binding on all companies which 
it purported to include. MacLaren, J.A., Macen, J.A., and Hopars, J.A., agreed 
in substance with the above conclusions. Frrauson, J.A., in effect agreed with 
the reasoning of Masten, J. He was of opinion that the Act as originally enacted 
was passed on the assumption that it was within the legislative authority of the 
province to control all extra-provincial corporations, and that, notwithstanding that 
in its existing form amendments had been incorporated into the Act designed to 
mitigate this, the Act still embodied the object of general control. This was shown 
by the power given by s. 11 and by the regulations which purported to enable the 
Lieutenant-Governor in Council to refuse a licence if the name of the company was 
objectionable in any of various respects. 

Their Lordships defer making any observations on these judgments until they 
have dealt with the other cases. They only observe that with certain of the general 
propositions expressed by Merepiru, C.J., in his judgment they are in substantial 
agreement. 

Their Lordships turn next to the case which has been brought forward as regards 
the legislation on the subject in Manitoba. In the courts of that province analogous 
questions were raised in a shareholder’s action. The Attorney-General of the 
province intervened in the course of the subsequent appeal. In Manitoba there 
was passed in 1913 a general Companies Act, of which Part 4 deals with extra- 
provincial companies and includes Dominion corporations. Under s. 108 every such 
corporation is required to take out a licence under this part of the Act, and by 
s. 109 inter alia such a corporation, on complying with the provisions of that part 
and with the regulations made under the Act, is entitled to receive a licence to 
carry on its business and exercise its powers in Manitoba. By s. 111 (inter alia) 
such a corporation may apply to the Lieutenant-Governor in Council 
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“for a licence to carry on its business or part thereof, and exercise its powers 
or part thereof in Manitoba, and upon the granting of such licence such corpora- 
tion may thereafter, while such licence is in force, carry on in Manitoba the 
whole or such parts of its business and exercise in Manitoba the whole or such 
parts of its powers as may be embraced in the licence; subject, however, to the 
provisions of this part and to such limitations and conditions as may be specified 
in the licence.”’ 


On such an application the corporation is to file certain evidence and a power of 
attorney to someone in the province appointing him to accept service. This is not 
to apply if the head office is within the province (s. 114 (3)). By s. 118 no such 
corporation is to carry on within Manitoba any of its business, and no agent is to 
act for it, until a licence has been granted to it, and then only so long as this is in 
force. Section 120 requires annual returns of information to be made. By s. 121 
the Lieutenant-Governor in Council may suspend or revoke the licence for default 
in observing the provisions of the Act. Section 122 provides, as in the case of 
the Ontario statute, for penalties for the carrying on of business in the absence of the 
licence, and incapacitates the corporation from suing without it in the courts of the 
province. Section 126 enables the Lieutenant-Governor to fix the fees to be paid. 
These are for the exchequer of the province, and are to vary in part according to 
the nature and importance of the business to be carried on in the province, and in 
part according to the amount of the entire capital stock of the corporation. In 
addition to these provisions, s. 112 enables a duly licensed corporation to hold real 
estate in the province, but limited, in its licence, by s. 118, to such annual value as 
may have been deemed proper, as fully as if it had been a Manitoba company under 
the general Act. There is no Mortmain Act in the province, but the registration of 
titles to land requires a licence and the registration of title to real estate in the case 
of extra-provincial companies. Thus there does not appear to be anything in the 
form or substance of the Manitoba Act which differentiates it materially from the 
corresponding Ontario Act. 

The Manitoba case was heard in the courts of the province in the same year, 1917, 
as the Ontario case, but a little earlier. Macponatp, J., the judge of first instance, 
decided in favour of the validity of the legislation, but apparently without giving 
reasons. On appeal the Court of Appeal of the province was evenly divided, with 
the result that the appeal was dismissed. Howe, C.J., and Cameron, J.A., were 
for affirming, while Prerpur, J.A., and Haacart, J.A., were for reversing. 
Howe tt, C.J., began his judgment by pointing out that the province derives part 
of its revenue from charges for the incorporation of companies and for licences, and 
that all companies doing business in Manitoba, no matter where incorporated, have 
to pay what is sometimes called a tax and at others a fee for a licence. He thought 
that the Manitoba statute should be taken to have been enacted 


‘for the purpose of completing the provincial scheme of direct taxation for the 
general purposes of the province by a general charge or tax on all corporations, 
as in Bank of Toronto v. Lambe (3).”’ 


The decision in that case also disposes, in the view of the learned Chief Justice, of 
the argument that the discretionary power of prescribing conditions and limitations 
constituted an objection to the validity of the scheme of the Act, for there was no 
power to refuse a licence generally, like that in the British Columbia statute. 
Cameron, J.A., also dwelt on this distinction, and on the more restricted scope of 
the Manitoba Act in other points. As to the imposition of penalties, that carried 
the matter no further, for the true test was whether the substantive provision was 
authorised by s. 92. He arrived at the conclusion that the Companies Act was one 
the legislation in which was of such a general character as was saved by the decision 
in the John Deere Plow Case (1), being in reality wholly directed to subjects en- 
trusted to the provincial legislatures by s. 92 of the British North America Act. 
Perpur, J.A., dissented. Section 111, enabling the Lieutenant-Governor in Council 
to insert in the licence limitations and conditions as to the exercise of the company’s 
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powers within the province, showed that there was really no difference in this 
respect between the Manitoba Act and that declared ultra vires in the John Deere 
Plow Case (1). He thought that for the purpose of the question there decided the 
provisions of the two Acts were indistinguishable. The object of such statutes was, 
in his view, to restrain Dominion companies from exercising within the province 
the rights conferred on them by their charters unless licensed. The decisions of 
the Privy Council in Bank of Toronto v. Lambe (3) and Brewers and Maltsters 
Association of Ontario v. A.-G. for Ontario (4) were not really in point, for they 
only established that what had to be paid was in these cases in the nature of direct 
taxation. Here the provincial legislature had gone further and had failed to con- 
fine their legislation within the limits which were settled by the John Deere Plow 
Case (1) to be those of what was legitimate. Haacart, J.A., concurred in this 
conclusion. There was in this case, unlike that of Ontario, an appeal to the 
Supreme Court of Canada, which also heard an appeal from the Supreme Court of 
Saskatchewan. The judgments of the Supreme Court of Canada, dismissing both 
appeals, were given on the same date, Iprnaron, J., ANauiIn, J., and Bropeur, J., 
taking one view and the Chief Justice and Mranautr, J., dissenting. It will be 
convenient to reserve consideration of these judgments until reference has been 
made to the Saskatchewan cases, which were disposed of along with those from 
Manitoba. 

The four Saskatchewan Companies Acts, now operative, differ from those of 
Ontario and Manitoba in the circumstance that they were passed in 1915, 1916, and 
1917, after the decision in John Deere Plow Co. v. Wharton (1) by this committee. 
It is the first of these four Acts that alone is important for the purposes of the 
present question. This is a general Companies Act, the provisions in which have 
nothing unusual in them, but which extends to, inter alia, Dominion companies 
having gain for their object and carrying on business in the province. The effect 
of s. 23 is that a Dominion company of this nature must be registered under the 
Act, and that if it does not register, the Dominion company and its representatives 
are liable to penalties for carrying on business in the province. The effect of s. 24 
is that registration cannot be refused to a Dominion company. By s. 25 the com- 
pany may, on complying with the provisions of the Act, receive an annual licence, 
for which it is to pay fees to the government of the province, and may then carry 
on its business, subject to the provisions of the instrument creating it as if it had 
been incorporated under the Act; but a company carrying on business without a 
licence is liable to penalties. By s. 27 the Lieutenant-Governor in Council may 
prescribe such regulations as he may deem expedient for the registration of all 
companies, and for fixing the fees payable. By s. 29 if the registrar thinks that a 
company registered has ceased to carry on business he may, after finding on inquiry 
that this is so, strike the company off the register, whereupon it is dissolved; but 
by an amending Act passed since the commencement of these proceedings the 
provision as to dissolution is to take effect only as to Saskatchewan companies. 
By s. 80 if the prescribed fee is not paid the company may be struck off the register. 
Proceedings were taken in Saskatchewan before a justice of the peace against a 
Dominion company for not being licensed or registered, and an action was brought 
by a shareholder, as in the cases of the other provinces already referred to. The 
substantial question was again the validity of the provincial statute, and this statute 
Kiwoop, J., the judge of first instance, held to have been validly enacted. On 
appeal the Supreme Court of Saskatchewan, en banc, consisting of Havurar, C.J., 
einai J., Lamont, J., Brown, J., and McKay, J., dismissed the appeal 
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Plow Case (1), made it evident that the legislature of the province had endeavoured 
to get rid of what might have been held to be objectionable in older legislation. 
For example, the old provision had been dropped according to which any company 
required to be registered should not, while unregistered, be capable of suing in the 
courts of the province. It was true that there was still a provision that every 
company carrying on business in the province without a licence was to be guilty of 
an offence and liable to a penalty; but this did not necessarily render its contracts 
void. The prohibition of a particular act under a penalty was altogether different 
from requiring a general regulation to be complied with under a penalty. It was 
not really the intention of the legislature to prevent the company from doing 
business, but only to designate what companies were to be registered and pay 
licence fees. The status and powers of the Dominion company were, therefore, 
not affected. 

In the Supreme Court of Canada the decisions in the Saskatchewan and Manitoba 
cases were reviewed and affirmed. There was no appeal brought there from the 
Ontario judgment, but the decision of the Ontario Court of Appeal had been given 
more than a year previously, and the reasons for it were alluded to in the Supreme 
Court of Canada in the other cases. It will be convenient to consider together the 
judgments in the other two cases, which were delivered on the same day. 

In the Manitoba appeal the Chief Justice of Canada dissented and would have 
reversed. For he took the same view as Perpur, J.A., had expressed in the court 
below. He thought that the Manitoba Act, if valid, would deprive the Dominion 
companies of their status and powers, notwithstanding that s. 18 of the British 
Columbia Act did not occur in it, the section which prohibited the registration of 
an extra-provincial corporation with a name of which the registrar disapproved. 
But while he formed this opinion about the Manitoba Act, he thought otherwise 
about that of Saskatchewan, which he held had been so framed as to get over the 
difficulties indicated in the decision in the John Deere Plow Case (1). His view 
was that in the latter Act the provisions were confined to the levying of direct 
taxation, and that its construction was such that if a Dominion company paid the 
tax it could carry on business without taking out a licence. But while arriving at 
this conclusion he stated that he had done so with difficulty and doubt, and that he 
considered the statute objectionable in form, though not in essence. ANGLIN, J., 
expressed an opinion similar in doubt as to the Manitoba legislation, but, on the 
whole, he thought that the decision in the Manitoba case might be affirmed, though 
he arrived at that conclusion only after doubt. As to the Saskatchewan appeal, he 
thought the provisions of the Act there distinguishable, and he concurred in the 
reasons given by his colleagues for the dismissal of the appeal. Bronrur, J., laid 
much stress in the Manitoba case on the title of the Dominion company to have a 
licence as of right. The licence he considered to be a mere method of effecting 
direct taxation. He took the same view of the Saskatchewan legislation. The 
obligation of a Dominion company to take out a licence was under a law of general 
application, and was a mere means of taxation. He concurred in the dismissal of 
both appeals. Ipineron, J., agreed. The cases seemed to him to turn on the 
same question, whether a provincial legislature could tax a Dominion company. 
He thought the earlier decisions of the Judicial Committee had established that it 
could do so in this kind of form. No one of the enumerated powers in s. 91 enabled 
the Dominion Parliament to entitle a Dominion company to escape from the obliga- 
tions of a private citizen in the province. Mranavtr, J., agreed as regards the 
Saskatchewan appeal. The statute there was a pure taxing statute, and the 
Dominion companies were not prohibited from carrying on business in the province, 
but were merely subjected to a penalty for not taking out a licence. In the 
Manitoba case he dissented from the majority, and thought that there should be a 
reversal. For the companies were by the statute there compelled to take out a 
licence as a condition of exercising their powers in the province, and of invoking 
the jurisdiction of its courts. He agreed with the view taken by Pervug, J.A., in 


the court below. 
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Their Lordships have thus examined in some detail the course of the proceedings 
in the cases under consideration, and have stated the substance of the various 
judgments given. There has been much divergence of opinion in these judgments. 
It has arisen over the single question which is the crucial one in these appeals. 
Can the relevant provisions of all or any of the three sets of provincial statutes be 
justified as directed exclusively to the attainment of an object of legislation assigned 
by s. 92 to the legislatures, such as is the collection of direct taxes for provincial 
purposes; or do these provisions interfere with such powers as are conferred on a 
Dominion company by the Parliament of Canada to carry on its business anywhere 
in the Dominion, and so affect its status? The question is one primarily of the 
interpretation of the British North America Act and in the second place of the 
meaning of the principle already laid down by this committee in the John Deere 
Plow Case (1). The Constitution of Canada is so framed by the British North 
America Act that the difficulty was almost certain to arise. For the power of a 
province to legislate for the incorporation of companies is limited to companies 
with provincial objects, and there is no express power conferred to incorporate 
companies with powers to carry on business throughout the Dominion and in every 
province. But such a power is covered by the general enabling words of s. 91, 
which, because of the gap, confer it exclusively on the Dominion. It must now be 
taken as established that s. 91 enables the Parliament of Canada to incorporate 
companies with such status and powers as to restrict the provinces from interfering 
with the general right of such companies to carry on their business where they 
choose, and that the effect of the concluding words of s. 91 is to make the exercise 
of this capacity of the Dominion Parliament prevail in case of conflict over the 
exercise by the provincial legislatures of their capacities under the enumerated 
heads of s. 92. It is clear that the mere power of direct taxation is specifically 
given and is to be taken, so far as necessary, on a proper construction to be an 
exceptian from the general language of s. 91, as was explained by Str Monracur 
SmiTH in delivering the judgment of the Judicial Committee in Citizens Insurance 
Co. of Canada v. Parsons (5). Nevertheless, the methods by which the direct 
taxation is to be enforced may be restricted to the bringing of an action, with the 
usual consequences, which was all that was decided to be legal in Bank of Toronto 
v. Lambe (3). It does not follow that because the government of the province can 
tax that it can put an end to the existence, or even the powers, of the company it 
taxes for non-compliance with the demands of the tax-gatherer. Their Lordships 
find themselves unable to agree with an observation made by MerepiruH, C.J., 
towards the conclusion of his judgment where he says: ; 


“It is, I think, to be regretted that at the outset it was not determined that the 
authority of the Parliament of Canada to incorporate companies was limited to 
creating them and endowing them with capacity to exercise such powers as it 
might be deemed proper that they should possess, but leaving to each province 
the power of determining how far, if at all, those powers should be exercised 
within its limits.”’ 


Such a construction would have left an hiatus in the British North America Act. 
for there would have been in the Act so read no power to create a company with 
effective powers directed to other than merely provincial objects. It was decided 
as long ago as 1883, in Colonial Building and Investment Association v. A.-G. of 
Quebec (6) that there was no such hiatus. Nor does it appear, if reference may be 
made as matter of historical curiosity to the resolutions on which the British North 
America Act was founded, and which were passed at Quebec on Oct. 10, 1864, for 
the guidance of the Imperial Parliament in enacting the Constitution of 1867 that 
these resolutions gave countenance to the idea that a different construction oa the 
point in question was desired. The learned Chief Justice refers to them without 
quoting their language. But, in connection with the topic in controversy, all that 
was desired by the words of these resolutions to be assigned to the provincial 
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legislatures was “the incorporation of private or local companies, except such as 
relate to matters assigned to the general Parliament.”’ 

In Tennant v. Union Bank of Canada (7) it was decided that the British North 
America Act must be so construed that s. 91 conferred powers to legislate which 
might be fully exercised even though they modified civil rights in a province, pro- 
vided that these powers are clearly given. The rule of construction is that general 
language in the heads of s. 92 yields to particular expressions in s. 91, where the 
latter are unambiguous. The rule may also apply in favour of the province in 
construing merely general words in the enumerated heads in s. 91. For, to take 
an example, notwithstanding the language used at the end of s. 91, the heading in 
that section, ‘Marriage and Divorce,’’ was interpreted on an appeal to this com- 
mittee in Re Marriage Legislation in Canada (8) as being pro tanto restricted by 
the provision of s. 92 which entrusted the making of laws relating to the solemnisa- 
tion of marriage to the provincial legislatures. Whether in either case an exception 
is to be read in depends on the application of the principle that language which is 
merely general is, as a rule, to be harmonised with expressions that are at once 
precise and particular by treating the latter as operating by way of exception. The 
two sections must be read together, and the whole of the scheme for distribution of 
legislative powers set forth in their language must be taken into account in de- 
termining what is merely general and what is particular in applying the rule of 
construction. For neither the Parliament of Canada nor the provincial legislatures 
have authority under the Act to nullify, by implication any more than expressly, 
statutes which they could not enact. The decision in 1896 of A.-G. for Ontario v. 
A.-G. for the Dominion (2) is a good illustration of the fashion in which the rule of 
construction thus stated has been interpreted and applied. It is obvious that the 
question of construction may sometimes prove difficult. The only principle that 
can be laid down for such cases is that legislation the validity of which has to be 
tested must be scrutinised in its entirety in order to determine its true character. 
Madden v. Nelson and Fort Sheppard Railway (9) and Canadian Pacific Rail. Co. v. 
Notre Dame de Bonsecours Corpn. (10) are excellent illustrations of how this has 
been done. In the first-mentioned case a provincial legislature, by a Cattle Pro- 
tection Act, sought to make a Dominion railway company liable for injury to cattle 
straying on the line within the province, unless they had erected proper fences. 
It was held that the province had no power to impose liability on the Dominion 
railway companies as such for the provision of works. It was pointed out in the 
latter case that a very different point really arose, namely, that although any 
direction by a provincial legislature to a Dominion railway company to alter the 
construction of the drains on its works would be ultra vires, still the railway 
company were not exempted from the obligation of a provincial law applicable to 
all land owners, without distinction, that they should clean out their ditches so as 
to prevent nuisance. In cases such as those referred to the rule of construction 
above stated has been applied wherever possible. It is only where there is actual 
inconsistency that the effect of the concluding words of s. 91 can be invoked. 
A.-G. of Manitoba v. Manitoba Licence Holders’ Association (11) is yet another 
useful illustration. The legislature of Manitoba had enacted the prohibition of 
transactions in liquor to take place wholly within the province, with the saving of 
bona fide transactions between persons in the province and those in other provinces 
or in foreign countries. It was held that such legislation was valid as falling within 
head 16 of s. 92, ‘‘matters of merely local or private character in the province,” 
notwithstanding that its effect would be to interfere consequentially with sources 
of Dominion revenue and with business operations beyond the province. Union 
Colliery Co. of British Columbia, Ltd. v. Bryden (12) and Cunningham v. Tomey 
Homma (13) also furnish illustrations of how the rule of construction under con- 
sideration has been applied. 

The only other decision to which their Lordships desire to make reference is that 
in Brewers and Maltsters Association of Ontario v. A.-G. of Ontario (4). There 
the Dominion legislature had previously and validly regulated the manufacture and 
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wholesale vending of spirituous liquors, and provided for the issue of licences for 
such manufacture and sale. Ontario had subsequently passed an Act requiring 
every person so licensed by the Dominion also to obtain a licence for sale from the 
province, and to pay a fee for it. It was held, in the first place, that this was direct 
taxation for provincial purposes, and, therefore, within the power of the provines; 
and, secondly, that the licence was such as to be authorised among the ‘‘other 
licences included in the general words of head 9 of s. 92—shop, saloon, tavern, 
auctioneer, and other licences in order to the raising of a revenue for provincial 
purposes.’”’ Their Lordships think that what is implied in this decision is that 
while the Dominion legislature had power to place restrictions throughout Canada 
on the traffic in liquor, the powers conferred by s. 91 did not in any way conflict 
with the positive powers of taxation and licensing for provincial objects, expressly 
and particularly conferred by s. 92. These, in so far as there might have been any 
interference, had been conferred by the Imperial Parliament on the provinces by 
way of exception both from the general power of legislation given to the Dominion 
by the initial words of s. 91, and from any purely general enumerated head, such 
as the regulation of trade and commerce. 

The principle of interpretation to be followed in applying the test laid down in 
the John Deere Plow Co. Case (1), that provincial legislation cannot validly destroy 
the status and powers conferred on a Dominion company by Act of the Parliament 
of Canada, does not appear to be obscure when read in this light. Turning to its 
application, the first thing to be observed is the nature of the questions to be 
answered. Their Lordships will dispose in the first place of a subsidiary matter, 
which is whether a Dominion company can be precluded from acquiring and hold- 
ing land in a province by a provincial law of the nature of a general Mortmain Act. 
It is clear, both on principle and from previous decisions, that it is within the 
competence of a provincial legislature to enact such legislation, and the question is, 
therefore, answered in the affirmative. If there be a provision to this effect, 
occurring even in a statute which in other respects is ultra vires, and that provision 
be severable, it is valid. In the Ontario case there is, therefore, no doubt that the 
broad result of the contention of the province under this head is well founded, for 
there the legislature has passed a Mortmain Act of general application, and in 
regard to this Act a Dominion company is in no better position than any other 
corporation which desires to hold land. In Manitoba there is no general Mortmain 
Act, but s. 112 of the Manitoba Companies Act enables a corporation receiving a 
licence under Part 4 of the Act, relating to extra-provincial companies, to acquire 
and hold land as freely as could any company under Part 1 of the Act. Even if the 
provision as to the licensing of extra-provincial companies is held to be ultra vires, 
so as to prevent such a provision from being operative, as being inseverable, it is 
plain that the substance of a provision which is of the character of a mortmain law 
is within the power of the province. In Saskatchewan there is no general Mort- 
main Act, but the Companies Act, 1915, by s. 19, enables a company incorporated 
under the law of the province to hold land. By s. 25 a company not so incorporated 
(and this includes a Dominion company) may, if it has been licensed, carry on its 
business as if it had been incorporated under the law of the province. This enables 
it to hold land unless the provisions as to the grant to it of a licence are inoperative. 
Their Lordships do not think that s. 29 of the Companies Act of Canada, which 
purports to enable a Dominion company to acquire and hold real estate requisite 
for the carrying on of its undertaking, can prevail against any severable provision 
by a provincial legislature restricting the power of corporations generally to acquire 
or hold real estate in the province. 

Their Lordships now pass to the question of a more general order, which is the 
main one in these appeals. Had the provinces of Ontario, Manitoba and 
Saskatchewan power to impose on Dominion companies the obligation to obtain a 
licence from the provincial government as a condition of the exercise in these 
provinces respectively of the powers conferred on them by the Dominion? If the 
condition of taking out a licence had been introduced not so as to affect the status 
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of the Dominion company, but simply for the purpose of obtaining payment of a 
direct tax for provincial purposes, or of securing the observance of some restriction 
as to contracts to be observed by the public generally in the province, or of causing 
the doing by that public generally of some act of a purely local character only under 
licence, their Lordships would, for reasons already given, have been prepared to 
regard the condition as one which it was within the power of the province to impose. 
Even then it would have been requisite to see, as was pointed out by Lorp 
Herscue.t, in delivering the judgment of the Judicial Committee in the Brewers 
and Maltsters Case (4), that the provincial legislature was not, under the guise of 
imposing such direct taxation, in the form of which he was speaking as being within 
their power, really doing something else, such as imposing indirect taxation. As to 
any inquiry in the future whether this or anything analogous has been in substance 
attempted, their Lordships hold themselves unfettered. If, for example, such a 
question were to arise hereafter, involving consideration whether the real effect of 
the licence required by a provincial law has been to abrogate capacity which it was 
within the power of the Parliament of Canada to bestow, or whether for a breach 
of conditions a provincial legislature could impose, not an ordinary penalty, but one 
extending to the destruction of the status of the company and its capacity in the 
province, nothing that has been here said is intended to prejudice the decision of 
such a question, should it occur. It is sufficient to observe once more that in such 
matters what cannot be done directly can no more be effected by indirect methods. 

What remains is to apply the principle of the decision in the John Deere Plow 
Case (1) as so interpreted to the actual provincial legislation challenged. 

As to Ontario, the statute impugned is the Extra-Provincial Corporations Act in 
its application to Dominion companies. Their Lordships have come to the con- 
clusion that the real effect of this Act, as expressed or implied by its provisions, is 
to preclude companies of this character from exercising the powers of carrying on 
business in Ontario to the same extent as in other parts of Canada unless they 
comply with a condition sought to be imposed, that of obtaining a licence to do so 
from the government of the province. By s. 7 such companies are expressly pro- 
hibited from doing so, and the provision in s. 9 (2) that no limitations or conditions 
are to be included in such a licence as would limit a Dominion company, for 
example, from carrying on in the province all such parts of its business, or from 
exercising there all such parts of its powers, as its Act or charter of incorporation 
authorises, does not in their Lordships’ opinion sufficiently mend matters. For the 
assertion remains of the right to impose the obtaining of a licence as a condition of 
doing anything at all in the province. By s. 11 the grant of the licence is made 
dependent on compliance with such regulations as may happen to have been made 
by the Lieutenant-Governor in Council under ss. 2 and 10 of the Act. By s. 16, 
and also under s. 7 itself, an extra-provincial corporation required to take out a 
licence is to be fined for not doing so, and under s. 16 is to be incapable of suing in 
the courts of the province. Their Lordships are of opinion that these provisions 
cannot be regarded as confined only to such limited purposes as would be legitimate, 
and that they are, therefore, ultra vires. 

Taking next the Companies Act of Manitoba, Part 4 of this Act deals with extra- 
provincial corporations, including Dominion companies. The effect of the scheme 
of this part does not appear to their Lordships to differ in any feature that is 
material from that of the Ontario Act. Inter alia a Dominion company must take 
out a licence, which it is entitled to receive if it complies with the provisions of the 
Act and with regulations to be made by the Lieutenant-Governor in Council. There 
may, under s. 111, be limitations and conditions specified in the licence, and if the 
company makes default in complying with these or certain other provisions, the 
licence may be revoked under s. 121. Unless the company obtains a licence it 
cannot, nor can any of its agents, carry on business in Manitoba. Penalties are 
imposed for carrying on business without a licence, and so long as unlicensed the 
company cannot invoke the jurisdiction of the courts of the province. It does not 
alter the scope of these provisions that by s. 126 fees are payable for the licence, to 
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be applied to the benefit of the revenue of the province. Their Lordships are unable 
to take the view that these sections regarded together are directed solely to the 
purposes in s. 92. They interpret them, like those of the Ontario statutes, as 
designed to subject generally to conditions the activity within the province of 
companies incorporated under the Act of the Parliament of Canada. The restric- 
tion in this statute as to the holding of land cannot be severed from the general 
provisions as to licensing so as to make those restrictions enforceable as being in 
the nature of mortmain legislation. 

The statute remaining to be considered is that passed by the legislature of 
Saskatchewan in 1915 a general Companies Act which, however, contains pro- 
visions applicable to Dominion companies. By s. 23, if such companies carry on 
business in Saskatchewan, they must be registered under this Act, and if they 
carry on business without registering, the companies, and also the agents acting 
for them, ate made liable on summary conviction to penalties. By s. 24 such 
companies are entitled to be registered on complying with the provisions of the Act 
and on paying the prescribed fees. There are also payable annual fees. By s. 25 
such companies may upon certain conditions receive a licence to carry on business 
in Saskatchewan, and if they carry on business without a licence are guilty of an 
offence and liable to penalties. By s. 29, where the registrar satisfies himself in 
the prescribed manner that a company registered under the Act has ceased to carry 
on business, he may strike the company off the register, and it is then to be 
dissolved. By s. 30, if the registration fees prescribed by the regulations made by 
the Lieutenant-Governor in Council be not paid, the registrar is to strike the 
company off the register. Here, again, their Lordships think that the provincial 
legislature has failed to confine its legislation to the objects prescribed in s. 92, and 
has trenched on what is exclusively given by the British North America Act to the 
Parliament of Canada. If the Act had merely required a Dominion company, 
within a reasonable time after commencing to carry on business in Saskatchewan, 
to register its name and other particulars in the provincial register and to pay fees 
not exceeding those payable by provincial companies, and had imposed upon it a 
daily penalty for not complying with this obligation, it could (their Lordships think) 
be supported as legitimate machinery for obtaining information and levying a tax. 
But the effect of imposing upon such a company a penalty for carrying on business 
while unregistered is to make it impossible for the company to enter into or to 
enforce its ordinary business engagements and contracts until registration is 
effected, and so to destroy for the time being the status and powers conferred upon 
it by the Dominion. Further, if it is the intention and effect of the Act that a 
Dominion company when registered in the province shall be subject (by virtue of 
the definition section or otherwise) to the general provisions of the Sasketchewan 
Companies Act or shall become liable to dissolution under s. 29, the Act would be 
open to question on that ground; but it is right to say that such a construction was 
ree cee bed counsel for the Attorney-General of Saskatchewan and (as regards 

y to dissolution) has been excluded by an amending Act passed while 
these proceedings were pending. Section 25 of the Saskatchewan Act, which re- 
quires a Dominion company to obtain a licence, stands on the same footing as the 
enactments in Ontario and Manitoba, which have been held void as ultra vires; and 
in this case also the restrictions on the holding of land are not severable from the 
licensing provisions and are invalid on that ground. 
beni re he ipaeen Shinar st which commended itself to a 
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proceedings in the courts of the provinces of Ontario, Manitoba and Saskatchewan, 
in so far as they purport to apply to the appellant companies respectively, are ultra 
vires of the provincial legislatures in each case, and that these companies are not 
precluded by reason of not having been licensed or registered under these Acts from 
carrying on business and exercising their powers in the three provinces, and are not 
liable to the penalties prescribed for having so carried on business and exercised 
their powers; (ii) that in the case of the province of Ontario none of the appellant 
companies can acquire and hold lands in the province without a licence under the 
provincial Mortmain Act, and that it is within the power of the other provincial 
legislatures to impose the requirements of a licence directed to this purpose. The 
judgments of Masren, J., in the Ontario cases will be restored, and the other 
proceedings dismissed. As regards costs, their Lordships were informed that in 
the cases in the courts below it was in certain of the proceedings agreed that there 
should be no costs. Having regard to the character of the questions raised, and to 
the circumstance that on one important point, that as to mortmain, the whole of 
the contentions of the appellants have not been successful, they think that there 
should be no costs for any of the parties, either of these appeals or in any of the 


courts below. They will humbly advise His Majesty in accordance with what has 
been said. 
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VAUGHAN v. GRINDELL 


[Kine’s Benonu Driviston (A. T. Lawrence, C.J., Darling and Avory, JJ.), 
April 21, 1921] 


[Reported [1921] 8 K.B. 412; 91 L.J.K.B. 141; 125 L.T. 315; 
85 J.P. 199; 19 L.G.R. 416; 27 Cox, C.C. 5] 


Fertilisers and Foodstuffs—Offence—Failure by seller to give invoice on sale— 
Delivery to seller of part of sample and analyst’s certificate—Conditions 
precedent to prosecution—Fertilisers and Feeding Stuffs Act, 1906 (6 Edw. 
7, c. 27), ss. 1 (1) 8 (8) (4), 6 (1) (8). 

By s. 3 (3) of the Fertilisers and Feeding Stuffs Act, 1906 [see now s. 18 (1) 
of the Fertilisers and Feeding Stuffs Act, 1926]: ‘‘Where a sample has been 
taken with a view to the institution of any civil or criminal proceeding, the 
person taking the sample shall divide the sample into three parts, and shall 
. . . deliver or send by post two parts to the agricultural analyst and one 
part to the seller.’’ By s. 3 (4) [see s. 13 (6) of the Act of 1926] the agri- 
cultural analyst shall furnish to, inter alias, the seller his certificate of 
analysis. P a 

On the prosecution of the respondent for selling fertiliser without giving 
to the purchaser the invoice required by s. 1 (1) of the Act of 1906, 

Held: the delivery or sending to the seller of one part of the sample and the 
furnishing to the seller of the agricultural analyst’s certificate were conditions 
precedent to the prosecution; in their absence a conviction could not be 
sustained. 

Notes. As to fertilisers and feeding stuffs, see 1 Hanspury's Laws (8rd Edn.) 

452-463; and for cases see 2 DicEst (Repl.) 157-160. For Fertilisers and Feeding 


622 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


Stuffs Act, 1926, see 1 Harspury’s Srarures (2nd Edn.) 490. See also Fertilisers A 
and Feeding Stuffs Regulations, 1955 (S.I. 1955, No. 1673). 
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Case Stated by justices for Kingston-upon-Hull. 

At a petty sessions holden at the court of summary jurisdiction sitting at the 
Guildhall, Kingston-upon-Hull, on Nov. 5, 1920, and by adjournment on Nov. 19, 
1920, an information was heard, which had been preferred by the appellant, John 
Oliver Vaughan, of the Guildhall, the official sampler for the city and county of fp 
Kingston-upon-Hull under the Fertilisers and Feeding Stuffs Act, 1906, for that 
the respondent, John Grindell, of Ravenswood, Hornsea, between Feb. 18, 1920, 
and April 28, 1920, at the said city and county, having sold to the Humber Fishing 
and Fish Manure Co., Ltd., for use as a fertiliser of the soil a certain article which 
had been subjected to an artificial process in the United Kingdom, or had been 
imported from abroad, to wit, six tons of superphosphate of lime, did unlawfully 
fail without reasonable excuse to give to the said Humber Fishing and Fish 
Manure Co., Ltd., the purchasers, on or before, or as soon as possible after, the 
delivery of the said article, the invoice required by the Fertilisers and Feeding 
Stuffs Act, 1906, stating the name of the article and the respective percentages (if 
any) of nitrogen, soluble phosphates, insoluble phophates, and potash contained in 
the said article. Attached to the summons was a copy of the certificates of the F 
agricultural analyst for the city and county of Kingston-upon-Hull and of the chief 
analyst, which showed a deficiency of soluble phosphate when compared with the 
guarantee on the label attached to the sample bottle. 

By the Fertilisers and Feeding Stuffs Act, 1906, s. 1 (1) [see now s. 1 (1) of 
Fertilisers and Feeding Stuffs Act, 1926] : 


‘‘Every person who sells for use as a fertiliser of the soil any article which G@ 
has been subjected to any artificial process in the United Kingdom, or which 
has been imported from abroad, shall give to the purchaser an invoice stating 
the name of the article and what are the respective percentages (if any) of 
nitrogen, soluble phosphates, insoluble phosphates, and potash contained in 
the article, and the invoice shall have effect as a warranty by the seller that the 
actual percentages do not differ from those stated in the invoice beyond H 
the prescribed limits of error. . . .”’ : 


By s. 1 (5) [see now s. 2 (1) of Act of 1926] : 


“Any statement by the seller of the percentages of the chemical and other 
ingredients contained in any article sold for use as a fertiliser of the soil, or 
of the nutritive and other ingredients contained in any article sold for use as T 
food for cattle or poultry, made after the commencement of this Act in an 
invoice of such article, or in any circular or advertisement descriptive of such 
article, shall have effect as a warranty by the seller.’’ 


By s. 3 [see s. 8 and s. 18 of Act of 1926] : 

‘‘(1) Every purchaser of any article used for fertilising the soil or as food for 
eattle or poultry who has taken a sample thereof within ten days after delivery 
of the article to him or receipt of the invoice by him, whichever is later, shall, 
on payment of the required fee, be entitled to have the sample analysed by 


A 


E 
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the agricultural analyst. (2) An official sampler shall at the request of the 
purchaser and on payment by him of the required fee, and may without any 
such request, take a sample for analysis by the agricultural analyst of any 
such article as aforesaid which has been sold or is exposed or kept for sale, but, 
in the case of an article which has been gold, the sample shall be taken before 
the expiration of ten days after the delivery of the article to the purchaser, 
or the receipt of the invoice by the purchaser, whichever is later. (3) Where 
a sample has been taken with a view to the institution of any civil or criminal 
proceeding, the person taking the sample shall divide the sample into three 
parts, and shall cause each part to be marked, sealed, and fastened up, and 
shall deliver or send by post two parts to the agricultural analyst and one part 
to the seller. (4) An agricultural analyst to whom a sample is submitted for 
analysis under this section—(a) if the sample has not been divided into parts 
and the parts marked, sealed, and fastened up as hereinbefore mentioned, shall 
send a copy of the certificate of his analysis to the person who submitted the 
sample for analysis; and (b) if the sample has been so divided into parts, shall 
analyse one of the parts of the sample delivered or sent to him and retain the 
other, and shall send a certificate of his analysis in the prescribed form and 
containing the prescribed particulars to the person who submitted the sample 
for analysis, and where that person is not the purchaser of the article also to 
the purchaser, and in every case to the seller and to such other persons (if 
any) as may be prescribed, and shall report to the Board of Agriculture and 
Fisheries in the prescribed manner the result of any such analysis: Provided 
that if the agricultural analyst does not know the name and address of the 
seller he shall send the certificate intended for the seller to the purchaser, to 
be by him forwarded to the seller.”’ 


By s. 6 (1) [see s. 19 of Act of 1926] : 


“If any person who sells an article for use as a fertiliser of the soil or as 
food for cattle or poultry commits any of the following offences, namely: (a) 
Fails without reasonable excuse to give, on or before or as soon as possible 
after the delivery of the article, the invoice required by this Act, he shall, 
without prejudice to any civil liability, be liable, on summary conviction, for 
a first offence, to a fine not exceeding twenty pounds, and for any subsequent 
offence to a fine not exceeding fifty pounds.” 


The appellant, in accordance with a request made to the Hull Corporation by 
the Humber Fishing and Fish Manure Co., Ltd., gave notice to the respondent 
of his intention to take, in the manner prescribed by the Fertilisers and Feeding 
Stuffs Act, 1906, and the regulations thereunder, a sample of superphosphate of 
lime received by the company from the respondent on Feb. 23, 1920, then lying 
at the company’s works in the city. The appellant, accordingly, attended at the 
company’s warehouse on Mar. 6, 1920, where about twenty-five 2 owt. bags con- 
taining superphosphate of lime were pointed out to him by Mr. William Hewitt, 
the manager of the company. The appellant thereupon caused the floor of the 
warehouse to be swept, and selected half a dozen of the bags, had them opened 
separately and tipped upon the swept floor and a shovelful of the superphosphate 
taken from each bag, and then thoroughly mixed together the six shovelfuls so 
obtained, and took a sample containing about 4 lb., which he divided into three 
parts. He placed the three parts in three bottles, sealed them, labelled each of 
them, and initialled and dated them. He handed one part to the said William 
Hewitt, and the remaining two parts he handed to the witness, Arnold Rowsby 
Tankard, the city analyst. In due course he received from Mr. Tankard an 
analysis of the superphosphate. Mr. Tankard proved that he received the two 
bottles containing superphosphate of lime. He sent one of the two bottles to 
James J. Dobbie, the government analyst under the Fertilisers and Feeding Stuffs 
Act, 1906, at the Government Laboratory, Clement’s Inn Passage, Strand, London, 
W.C., and in due course received from him the official analysis of the sample of 
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superphosphate of lime. He further stated that he himself made an analysis of A 
the sample of superphosphate of lime in the other bottle left with him by the 
appellant. He produced in court the two certificates of analysis and also the third 
bottle, which he said had remained in his custody the whole of the time. Ernest 
Thomas, the managing director of the company, proved that on Feb. 18, 1920, he 
purchased on the telephone from the respondent ten tons of superphosphate of lime B 
at £8 11s. 6d. per ton, and confirmed the purchase the same day by letter. The 
superphosphate was to be 36 per cent. solubility. The usual practice of merchants 
was to quote by percentage, and the price varied according to the percentage of 
water solubility. On Feb. 18, 1920, his company received three tons of the 
superphosphate from the respondent, but no invoice was sent or delivered with it. 
Three tons were used the same day to go to a customer of the company in Hereford- 
shire, and were invoiced to such a customer the same day with a guarantee analysis C 
accordingly. He increased the bulk of three tons by more than 50 per cent. for 
their customers by adding other ingredients. On Feb. 23, 1920, the company 
collected four more tons from the respondent, and it was from that consignment 
that the appellant obtained his sample. No invoice or delivery note was given or 
sent to the company by the respondent for this second delivery of four tons. 
Mr. Thomas proved that he pressed the respondent for an invoice, but he never D 
received any invoice containing the terms of the contract. He also proved that 
on Feb. 23, 1920, he informed the respondent that the company would not take 
the balance of four tons of superphosphate due under the contract. 

On behalf of the respondent at the close of the appellant’s case it was objected 
(inter alia) that, as the sample was taken with a view to the institution of a civil 
or criminal proceeding, under s. 3 (8) of the Act of 1906, the appellant should E 
have divided it into three parts and caused each part to be marked, sealed, and 
fastened up, and should have delivered or sent by post two of such parts to the 
agricultural analyst and one part to the respondent, but such last-mentioned part 
of the sample was not so sent to him. No part of such sample was at any time 
sent to the respondent, nor was any certificate of analysis sent to him under 
s. 3 (4) of the Act of 1906. The justices upheld the objection which they decided F 
was fatal to a conviction in respect of the information, and, without hearing the 
respondent and his witnesses, dismissed the summons. The appellant appealed. 

A. M. Latter for the appellant. 

du Parcq for the respondent. 


A. T. LAWRENCE, C.J.—This is a Case stated by justices on a prosecution G 
under the Fertilisers and Feeding Stuffs Act, 1906. The justices before whom 
the prosecution came refused to convict. They overruled most of the objections 
taken on behalf of the respondent, but they ruled in the respondent’s favour in 
respect of two objections, one of which was that the appellant, who was the official 
sampler, had not complied with the Act by sending to the respondent a part of the 
sample which he had taken with the intention of instituting a prosecution. It has 
been argued that the sending of a part of the sample is not a condition precedent 
to the maintenance of the particular charge which is here in question, namely, 


the omission to comply with the Act by sending an invoice of the article sold. 
The Act provides in s. 1 (1): 


‘‘Every person who sells for use as a fertiliser of the soil any article which 
has been subjected to any artificial process in the United Kingdom, or which [ 
has been imported from abroad, shall give to the purchaser an invoice stating 
the name of the article and what are the respective percentages (if any) of 
nitrogen, soluble phosphates, insoluble phosphates, and potash contained in the 
article, and the invoice shall have effect as a warranty by the seller that the 


actual percentages do not differ from those stated in the invoice beyond 
the prescribed limits of error . . .”" 


Every seller of a fertiliser must comply with that enactment, which is plainly a 
very important provision of this rather complicated statute, because it entitles the 
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purchaser to a considerable amount of information, and the invoice amounts to a 
warranty by the seller. In the present case the sellers (respondents to the appeal) 
have omitted to give that invoice. On the other hand, however, the appellant has 
failed to comply with s. 8 (3) of the Act which provides : 


“Where a sample has been taken with a view to the institution of any civil 
or criminal proceeding, the person taking the sample shall divide the sample 


into three parts . . . and shall deliver or send by post . . . one part to the 
seller.”’ 


That was not done. The appellant never sent one part to the seller. The question 
is whether his doing so was a condition precedent to this prosecution. Though the 
matter is complicated, it is plain that s. 3 (3) directs that one part is to be sent to 
the seller, and s. 3 (4) directs the agricultural analyst to send a certificate of his 
analysis to the seller. Those things not having been done, I think that the justices 
were right in refusing to convict. 


DARLING, J.—I am of the same opinion. This statute is very confused and 
what it intends is only to be collected, if it can be collected at all, by reading a 
number of provisions and contrasting them one with another. I have come to the 
conclusion that the meaning of the statute is that the sending of a part of the 
sample to the seller shall be a condition precedent to the prosecution. One always 
likes to find whether the provisions enacted in an Act of Parliament can serve any 
useful purpose. Here, I think, it is reasonable that not only a certificate showing 
the result of the analysis, but also one of the three parts of the sample, should have 
been sent to the seller, even when the only charge is an omission to send an invoice 
in the terms prescribed by the statute. It seems to me that the reason ‘s this. 
The omission to send an invoice is made an offence, but it might well be that it 
was a very venial offence as the analysis might show that the article supplied was 
absolutely in accordance with the contract. If, however, the article was not in 
accordance with the contract, the penalty for not sending the invoice should 
naturally be greater than if the goods were up to guarantee, because this invoice is 
not a common invoice, but is practically in a statutory form and amounts to a 
guarantee of what the article is. I think, therefore, that the sending of a part of 
the sample and the certificate of analysis to the seller is intended by the statute 
to be a condition precedent to a prosecution. The reason probably is that the 
justices may be in a position not only to convict, but to impose a light or a heavy 
penalty according as, in their opinion, the omission to send the invoice was a mere 
mistake or was done to conceal the inferior quality of the article supplied. 


AVORY, J.—I agree. The consent of the Board of Agriculture and Fisheries is 
clearly a condition precedent to any prosecution for the offence of failing to send 
or give the invoice required by the Act. That consent under s. 6 (3) cannot be 
given until the part of the sample retained by the agricultural analyst has been 
analysed and the certificate of analysis given by the chief analyst. From 8. 3 (3) 
and (4) it is clear that the words in s. 6 (8), ‘the part of the sample retained by 
the agricultural analyst,’’ can only mean the part which has been retained after the 
provisions of s. 3 (3) have been complied with, namely, that the person taking 
the sample is to divide it into three parts and cause each part to be marked, 
sealed, and fastened up, and deliver or send by post two parts to the agricultural 
analyst and one part to the seller. It is only after that has been done that the 
agricultural analyst can be in possession of the part which he retains ; and he 
retains it for the purpose, if necessary, of submitting it to the chief analyst. It, 
therefore, appears to me to follow that one cannot arrive at the meaning of the 
words, ‘‘the part of the sample retained by the agricultural analyst,’’ until one 
assumes that all the steps required by s. 3 (3) have been taken; and one of those 
steps is that one part of the sample is to be sent to the seller. : Therefore, it comes 
to this, that the sending of a part to the seller becomes, if not in terms, a condition 
precedent, necessarily involved in the condition precedent which must be fulfilled 
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before the prosecution can be instituted. Section 6 (4) which requires that in any 
prosecution for the offence of failing to give an invoice there must be served with 
the summons a copy of the analyst's certificate, entirely bears out the view which 
my brother Dartinc has expressed—that the statute contemplates that, even 
when a person is charged with failing to send an invoice, the court which has to 
adjudicate is to take into consideration the character of the goods or the inferiority 
of the goods below the required analysis. If they are to take that into considera- 
tion, it is obvious that the seller ought to have the opportunity of testing the 
sample before he can be convicted on the summons. 

Appeal dismissed. 


Solicitors: Sharpe, Pritchard ¢ Co., for H. A. Learoyd, Hull; C. J. Smith & 
Hudson, for Locking, Holdich & Locking, Hull. 
[Reported by J. F. Watxer, Esq., Barrister-at-Law.] 


MOUNTAIN v. WHITTLE 


[House or Lorps (Lord Birkenhead, L.C., Viscount Haldane, Viscount Finlay, 
Viscount Cave and Lord Sumner), February 10, 11, March 3, 1921] 


[Reported [1921] 1 A.C. 615; 90 L.J.K.B. 699; 125 L.T. 193; 
65 Sol. Jo. 415; 15 Asp.M.L.C. 255] 


Insurance—Marine insurance—Peril of the sea—Fortuitous accident or casualty 
inordinately high breast wave of tug—Swamping of tow—Construction of 
policy—'‘Liberty to shift’? clause—Cover against ‘‘docking . . . and going 
on gridiron’’—Time policy—No implied warranty of seaworthiness by 
assured, 

By a time policy the appellant insured a houseboat belonging to the respon- 
dent against, inter alia, perils of the sea ‘‘whilst anchored in a creek off fs 
however employed, with liberty to shift . . . including all risk of docking, un- 
docking, changing docks and going on gridiron or graving docks as may be 
required . . ."’ During the currency of the policy the respondent wished to 
have the houseboat cleaned, and he arranged that she should be taken from 
where she was anchored to the nearest and most convenient yard which was 
Some seven miles away. To remove her to this yard a tug was employed 
which was larger than was customary for that work and caused an unusually 
high breast wave which resulted in water reaching the top side seams of the 
houseboat, which were slightly open, and entering the vessel, whereby she 
sank. In an action by the respondent on the policy, 

Held: (i) the incidence and dimensions of the inordinately high breast wave 
amounted to a fortuitous casualty of the sea, and so a “‘peril of the sea’’ and 
one of the perils insured against, just as much as if it had been occasioned by 
a high wind; (ii) the ‘liberty to shift’’ clause was to be construed as an 
extension of the scope of the policy, which would otherwise only ‘cover the 
houseboat while she was actually anchored in the creek, but it was not apt 
to cover a voyage of seven miles to a different part of the coast; but (iii) the 

docking’’ clause must be construed as extending the policy to cover a voyage 
to such a dock or gridiron as a reasonable assured would in all the olen 

stances be justified in employing; in the present case the respondent was 


justified in employing the dock in question; and, therefore, he was entitled 
to succeed. 


A 


B 


C 
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Per Lorp Brrxenneap, L.C., and Viscount Fintay: As the policy was a time 
policy there was no implied warranty by the respondent of seaworthiness 
which would afford to the appellant a defence to the claim. 

Decision of the Court of Appeal, [1920] 1 K.B. 447, affirmed. 


Notes. Considered: The Stranna, [19387] 2 All E.R. 383; Canada Rice Mills, 
Ltd. v. Union Marine and General Insurance Co., [1940] 4 All E.R. 169. Referred 
to: P. Samuel & Co. v. Dumas, Graham Joint Stock Shipping Co. v. Merchants 
Marine Insurance Co. (No. 2), [1923] 1 K.B. 592. 

As to time policies and perils insured against, see 22 Hatspury’s Laws (8rd 
Iidn.) 31, 56, 57, 78 et seq.; and for cases see 29 Dicrst 125 et seq., 197 et seq. 


Case referred to: 
(1) Pearson v. Commercial Union Assurance Co. (1876), 1 App. Cas. 498; 45 
L.J.Q.B. 761; 35 L.T. 445; 24 W.R. 951; 8 Asp.M.L.C. 275, H.L.; 29 
Digest 127, 798. 


Also referred to in argument: 


Grant, Smith & Co. and McDonnell, Ltd. v. Seattle Construction and Dry Dock 
Co., [1920] A.C. 162; 89 L.J.P.C. 17; 122 L.T. 203; 29 Digest 199, 1585. 

Leyland Shipping Co. v. Norwich Union Fire Insurance Society, [1918] A.C. 
850; 87 L.J.K.B. 895; 118 L.T. 120; 34 T.L.R. 221; 62 Sol. Jo. 307; 14 
Asp.M.L.C. 258, H.L.; 29 Digest 229, 1858. 


Appeal by the defendant, an underwriter at Lloyd’s, from an order of the Court 
of Appeal, reported [1920] 1 K.B. 447, affirming a judgment of Bamnacue, J., 
whereby it was adjudged that the plaintiff was entitled to recover from the 
defendant £548 16s. 8d. and costs. 

The action was brought on a time policy of marine insurance on the plaintiff's 
houseboat Dorothy, which was lost in circumstances that appear from the opinion 
of the Lord Chancellor. 


R. A. Wright, K.C., and R. I. Simey for the appellant. 
Leck, K.C., and L. C. Thomas for the respondent were not called on to argue. 


The House took time for consideration. 
Mar. 3. The following opinions were read. 


LORD BIRKENHEAD, L.C.—This is an appeal from an order of the Court of 
Appeal affirming the judgment of Barnacue, J., in favour of the respondent. The 
respondent’s claim was for a partial loss under a policy of insurance subscribed 
by the appellant and covering the houseboat Dorothy. 

The issues which require decision are, in general, whether the damage sustained 
by the Dorothy was caused by a peril insured against and whether the Dorothy was 
covered by the policy at the time of the loss. The facts are simple and may be 
shortly stated. The Dorothy was bought by the appellant in the summer of 1915, 
fitted out as a houseboat, and used as-a residence for himself and his family. In 
January, 1918, she was let to Messrs. James, a firm of contractors who had under- 
taken to raise a sunken vessel and required accommodation for the men engaged 
in this task. Messrs. James towed the Dorothy to the Hamble River, where she 
remained with their men on board till the early autumn of 1918, when they gave 
up possession in pursuance of a notice from the respondent dated June 22. When 
the workmen left, the Dorothy, being in a dirty condition, required cleansing and 
renovation before the respondent could re-oceupy her. The necessary repairs 
required that she should be docked and put on the gridiron. Messrs. Camper and 
Nicholson’s yard at Northam, about seven and a half miles away, was the nearest 
place where the Dorothy could be docked. There was no place nearer or more 
suitable. The respondent had engaged a small tug called The Test to tow the 
Dorothy to the repairing yard above-mentioned, but at the appointed time The Test 
broke down and the deputy dockmaster sent the tug Dorrington, a much larger 
and more powerful tug, to tow the Dorothy. The contention was abandoned 
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before your Lordships that the method of towage adopted was unusual or unsea- 
manlike. But during the towage the unusual height of the breast wave, thrown 
up by the Dorrington and the Dorothy together, caused the water to reach the top 
side seams of the Dorothy, invade the interior through the seams, and cause the 
Dorothy to sink shortly after her arrival off the gridiron at Messrs. Camper and 
Nicholson's yard. 

It was contended on behalf of the appellants, first, that there was no clear finding 
of fact that the cause of the casualty was the unusual height of the breast wave, 
or indeed that the breast wave was unusually high, and it was contended further 
that, if there were such findings, there was no evidence on which they could 
properly be found. In my opinion, these contentions fail. Commander Whittle, 
in his evidence, speaks of the heavy wash of both vessels. Counsel for the 
appellants admitted, what indeed is obvious, that the larger the tug, the greater 
the resultant wave, and he could not dispute, having regard to the evidence, that 
the tug actually employed was of disproportionate size and power. The judg- 
ments below seem to me to embody the necessary conclusion of fact in reasonably 
clear language. Barmuacue, J., expresses himself as follows: 


“T am satisfied that what happened was that the breast wave, the bow wave 
from the Dorrington, raised the level of the water and caused the water to 
reach these leaky and defective seams. ... It must be borne in mind that 
there was a rather unusual danger about this particular operation by reason 
of the comparative size and power of the Dorrington as compared with this 
houseboat.”’ 


Bankes, L.J., used language even plainer : 


“It seems to me that the unusual height of this breast wave caused by 
using this very powerful tug to tow this houseboat in the way in which she was 
towed, may properly be called an unexpected occurrence, and properly be 
found as it has been found by the learned judge, to be a peril of the sea.”’ 


It should be added to this short statement of the facts that the Dorothy was 
found, and rightly found, to be unseaworthy on the ground that her seams above 
the water side were leaky and defective. But the policy was a time policy, and, 
therefore, the unseaworthiness of the vessel of itself afforded no defence to the 
claim. Nor was it contended that the defence under s. 39 (5) of the Marine 
Insurance Act, 1906, was open to the appellant, as it could not be and was not 
shown that the respondent was aware of the vessel’s unseaworthiness. 

The questions which arise upon these facts, and on those submissions of the 
parties which survive the argument, are the following: (i) Was the loss caused by 
a peril insured against? (ii) Was the Dorothy covered by the policy during the 
shifting from her anchorage to Camper and Nicholson’s yard for the purpose of 
docking and being put on the gridiron? (iii) Had the insured adventure been 
abandoned? To answer these questions it is necessary to consider the terms of 
the policy. This instrument was dated Aug. 19, 1918, and was expressed to be 
for the space of six calendar months, commencing July 14, 1918, and ending 
Jan. 13, 1919, for £400 on hull and material, machinery and boilers of the vessel 
Dorothy ‘‘whilst anchored in a creek off Netley, however employed, with liberty to 
shift.’’ The words just quoted are typed at the beginning of the printed form. 
Additional clauses are annexed to the instrument in print, while at its foot is 
stamped a short clause to the following effect : 


ie oe all risk of docking, undocking, changing docks and going on 
gridiron or graving docks as may be required during the currency of this 
policy.” 
The perils insured ag 
of the seas, 
I have made it pl 
below to the 


ainst were perils usual in a Lloyd's policy, including perils 


ain that there are concurrent findings of fact in the courts 
effect that the unusual size of the breast wave either caused the entry 
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6 tine water or effectively contributed to its entry. I see no reason for differing 
rom these findings, and I adopt them as the basis of the conclusion which I have 
reached. In my opinion, the nature of this wave constituted a ‘‘sea peril.’’ The 
elements which are necessary to form a sea peril have frequently been collected 
and explained in this House. But it is no longer necessary, unless for the purposes 
of illustration, to go further than the statutory provisions of the Marine Insurance 
Act, 1906, that the term ‘‘perils of the seas’’ refers only to fortuitous accidents or 
casualties of the seas, and does not include ordinary action of winds or waves. 
In my opinion, the incidence and dimensions of the wave in question amounted to 
a fortuitous casualty of the seas and were not accounted for merely by the ordinary 
action of winds or waves. Upon the first point, therefore, I reach the conclusion 
that the loss was caused by a peril insured against. 

It is, in the next place, contended that the Dorothy was only protected while 
anchored in a creek off Netley; that there was a deviation; and that she was un- 
protected at the moment of the casualty. It is worth noticing that the parties 
apparently acquiesced in the view that the Hamble River, though not in fact a 
“creek off Netley,’’ was to be treated as though it were. The appellants, however, 
disputed the reasonableness of founding upon this agreement a more extensive 
construction of the words ‘‘in a creek off Netley’’ than they would naturally bear. 
For the purpose of this opinion I draw no general inference from the tacit agree- 
ment to vary in this particular the scope of the original policy. The respondent 
contended that two clauses of the policy extended its scope sufficiently for his 
purposes. In the first place he points out that he is given ‘‘liberty to shift.’’ In 
the second place he relies upon the docking clause which I have already set out. 
BartHacne, J., has found in his favour on the shifting facility, but against him 
on the docking clause. The Court of Appeal reversing this conclusion rejected his 
submission upon the first point, but decided in his favour upon the docking clause. 
I agree with the view of the Court of Appeal. I think that the words ‘‘with liberty 
to shift’’ are to be construed as an extension of the scope of the policy, which 
would otherwise only protect the vessel while it was actually anchored in the 
creek. In other words, if the freedom to shift had not been stipulated for the 
vessel would have been unprotected during the innumerable small movements 
which circumstances may from time to time have required. I do not think that 
the words were intended to cover a voyage of seven or eight miles to a different 
part of the coast. But the docking clause must be determined with reference to 
quite other considerations. In the first place, it must be given a clear meaning. 
Counsel for the appellant attempted to attenuate its importance by pointing out 
that it was merely a stamped clause. I find myself quite unable in any case in 
which the circumstances are not altogether singular to treat some clauses of a 
contract as of primary and others as of secondary validity. The clause either is 
part of the contract or it is not. If it is, it must be construed in the same way 
as any other clause. It may sometimes be necessary in cases where the clauses 
of an instrument appear on the face of them to be contradictory to admit specula- 
tive appraisements of their comparative weight. But these ought always to be 
undertaken with hesitation, and applied with extreme caution. In the present case 
we are to give a meaning to a clause which protects the insured vessel against all 
risk of docking, changing docks, and going on the gridiron. It is conceded that 
there is no dock and no gridiron in the Hamble River or in any creek off Netley. 
But it is, nevertheless, contended by the appellants that in spite of the plain 
language of the clause protection ceased the moment the Dorothy left the Hamble 
River for Camper and Nicholson’s yard at Northam, in other language that the 
words ‘“‘now anchored in a creek off Netley’’ so completely dominate the whole 
policy as to override the docking clause altogether. TI cannot accept this contention. 
No reasonable meaning can be given to the docking clause, unless it Is construed 
as extending the protection to the course of a voyage to a dock or gridiron such 
as a reasonable owner might in all the circumstances of the case be expected to 
employ and be justified in employing. I am not impressed by the arguments used 
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in order to illustrate the supposed extravagant consequences of this construction. A 
If an insurer extends the protection of the vessel insured to a voyage for the 
purpose of docking the vessel, he may be expected to acquaint himself with the 
measure of his liability by ascertaining where docks are reasonably to be found 
and how far the ‘‘changing docks and going on gridiron’’ to which he has assented 
will increase his liability, and ought to be reflected in the rate to be charged. 
For these reasons I am of opinion that the second question must equally be B 
answered in favour of the respondent. ; 
The only remaining point may be very shortly dismissed. It is contended for 
the appellant that the insured adventure had been abandoned. This contention 
is founded upon the evidence of the respondent. Commander Whittle there stated 
that it was his intention to spend the winter living on board the Dorothy at 
Northam, thereby (so it is claimed) abandoning altogether his anchorage in a C 
“creek off Netley.’’ It is sufficient upon this point to observe that it is not 
alleged that such an intention was ever communicated to the insurers; that it is 
not contended that the respondent did any act which made his intention irrevoc- 
able; and that it is extremely improbable that he would have reached, without any 
consideration whatever, a decision which might conceivably have deprived him 
of a protection which in certain contingencies he might still need and for which D 
he was bound to pay. I am of opinion that the appeal fails on every ground and 
that it ought to be dismissed. I move your Lordships accordingly. VWISCOUNT 
CAVE desires me to say he concurs in the opinion I have just read. 


VISCOUNT HALDANE.—TI have also had the advantage of previously seeing 
the proof of the opinion delivered by the Lord Chancellor. I concur in the con- 
clusion at which my noble and learned friend has arrived, and there is nothing 
that I desire to add. 





VISCOUNT FINLAY.—The action in this case was brought upon a policy of 
marine insurance on the Dorothy, a houseboat, to recover for a partial loss by 
perils of the sea alleged to have been sustained during the currency of the policy. 
The policy was expressed to be for six calendar months, commencing July 14, 1918, 
and ending Jan. 18, 1919, ‘‘whilst anchored in a creek off Netley, however 
employed, with liberty to shift.’’ It covered perils of the seas and contained the 
following clause : 


“Including all risks of docking, undocking, changing docks and going on 
gridiron or graving docks, as may be required during the currency of this @ 
policy.”’ 


The Dorothy had been lying in the Hamble River on Southampton Water. She 
belonged to the plaintiff, Commander Whittle, and had been used by him as a 
dwelling-house for himself and his family, but for some months before Sept. 21, 
1918, had been occupied with his leave by the workmen employed in some urgent 
work on Southampton Water. He desired to resume occupation of the houseboat, H 
and finding that she was not in a fit state for habitation by himself and his family 
he arranged that she should be towed up to Messrs. Camper and Nicholson's yard 
at Northam on the River Itchen to be thoroughly cleaned and re-painted. A small 
tug, The Test, had been engaged for the towage, but owing to an accident The Test 
could not come, and a much bigger tug, the Dorrington, was sent instead. The 
master of the Dorrington lashed the Dorothy alongside the tug. Bamnacue, J., I 
before whom the case was tried, found that she was lashed alongside in the 
ordinary way with fenders to keep her off from the tug and fastened ahead and 
astern. On arriving at Northam, eight miles off, it was found that a great deal 
of water had entered the Dorothy during the voyage. At Northam the Dorothy 
was cast off from the tug, and made further water until she sank. The damages 
claimed were £400 for partial loss in consequence of the sinking and £148 16s. 8d. 


under the suing and labouring clause. BartHacnue, J 


-» gave judgment for 
£548 16s. 8d. accordingly, 7 an 


and the Court of Appeal dismissed an appeal from his 
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judgment by the underwriters. Three questions arise upon this appeal: (i) 
Whether the Dorothy was covered by the policy at the time of the loss; (ii) whether 
the policy was abandoned; and (iii) whether the loss was by perils of the sea. 

(i) The underwriters contend on the present appeal that the insurance covered 
the Dorothy only while anchored in the Hamble River and while shifting within 
the limits of the Hamble River, and that they are not liable as the loss took place 
while she was proceeding up the Southampton Water on her way to the Itchen. 
It is by no means easy to put a definite meaning upon the expression in the policy 
‘whilst anchored in a creek off Netley.’’ The underwriters assert that the Hamble 
River had been selected as the creek off Netley where the Dorothy was to lie at 
anchor, and that the shifting clause gave power to shift only within the limits of 
the Hamble River. The assured, on the other hand, contends that the insurance 
applied to the Dorothy while in any creek off Netley and that the shifting clause 
covered her while moving from one such creek to another. The expression ‘‘a 
creek off Netley’’ taken by itself seems equally applicable or equally inapplicable to 
the Hamble River and to the Itchen. There was no evidence given of any special 
meaning attributed by usage to this expression. What is clear is that both sides 
regarded this expression as covering the Hamble River. Bartyacue, J., must have 
regarded it as covering also the Itchen. He decided that the Dorothy was covered 
by the shifting clause at the time of the loss. The liberty to shift must be to shift 
within the limits of the policy, and could not cover the Dorothy unless she was 
shifting to a place which the policy would cover. BatuHacue, J., was of opinion 
that the Dorothy would not have been covered at the time of the loss by the 
‘“‘docking and undocking’’ clause. The Court of Appeal did not agree with Ba1- 
HACHE, J., that the shifting clause covered the Dorothy at the time of the loss, as 
they were not prepared to hold that shifting to the Itchen would be within the 
terms of the policy. It is not necessary for your Lordships to decide between the 
views taken on this point in the Court of Appeal and in the court of first instance 
respectively. In my opinion, the Court of Appeal were clearly right in holding 
that, whether the shifting clause did or did not apply, the Dorothy was covered by 
what has been termed the docking and undocking clause. It was argued for the 
underwriters that the liberty to dock, &c., must be confined to doing so within 
the limits of the Hamble River, and that the Dorothy could not go on gridiron or 
graving dock unless it was situate within these limits. As there are no such con- 
veniences in the Hamble River this construction would prevent the clause from 
having any operation whatever in the case of the present policy. I cannot so 
construe its terms. In my opinion, this clause applies whether the dock or grid- 
iron was itself within or without the limits of the policy protecting the Dorothy 
while anchored, and it would also cover the vessel while proceeding to the dock or 
gridiron and while returning from it. If this view be correct it follows that the 
Dorothy was covered while she was proceeding up Southampton Water to the grid- 
iron at Northam, even if the policy would not have applied to the Dorothy if 
anchored in the Itchen. The conclusion arrived at by the Court of Appeal upon this 
clause seems to me to be right on the natural meaning of the words, and to be in 
conformity with the decision in Pearson v. Commercial Union Assurance Co. (1). 
It would very much restrict the operation of such a clause if the vessel could not 
go to any graving dock or gridiron beyond the limits covered by the policy * 
ordinary purposes. In the present case there was no place nearer or more suitable 
for taking the vessel to than Camper and Nicholson's yard. . 

(ii) A second point was made by the appellants with reference to the voyage a 
the Itchen. It appears from the evidence that the practice of Commander Whittle 
had been that the Dorothy should be laid up during the winter in Camper and 
Nicholson’s yard, and that his family should live on board her there, and he said 
that it was his intention to do the same during the winter, which was approaching 
at the time when this loss was sustained. He said that he meant to re-decorate 
her and then live on board. The defendants contend that ata a and he Sar ; 
yard at Northam was beyond the limits of the policy. On this point it is no 
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necessary for your Lordship’s House to express any opinion. Even if Camper and A 


Nicholson's yard were beyond the limits of the policy, so that keeping the vessel 
anchored there would have amounted to an abandonment of the policy, Commander 
Whittle, whatever he intended, had not communicated any such intention to the 
underwriters, and was absolutely at liberty to change his mind. He might, as 
soon as the decoration was completed, have taken the vessel back to the Hamble 
River if he were tempted to do so by specially fine weather. ‘The mere fact that 
he had a certain intention in his own mind cannot amount to an election which 
would affect him as between himself and the underwriters. I agree with both 
courts below in thinking that this point entirely fails. 

(iii) There remains for consideration the question whether the loss was by perils 
of the seas. It appears that the Dorothy was not seaworthy owing to some open- 
ing of the top side seams. As the policy was a time policy there was no warranty 
of seaworthiness and there is nothing to show that Commander Whittle was aware 
of the unseaworthiness. It is, however, necessary for the assured to establish 
that the loss was due to a peril of the seas. If the water was in a normal condition 
and got into the houseboat simply owing to the defective character of the seams 
there would be no loss by peril of the seas—the loss would have been by the defec- 
tive condition of the vessel. .A loss caused by the entrance of sea water is not 
necessarily a loss by perils of the seas. There must be some special circumstance, 
such as heavy waves causing the entrance of the sea water, to make it a peril of 
the seas. Was there such a peril here? Both Baiuacue, J., and the Court of 
Appeal find that there was, and upon the evidence I cannot doubt that they were 
right. It seems to be quite clear that the Dorothy was exposed to a wash of an 
extraordinary character from the great size and power of the Dorrington, the tug 
to which she was lashed. The breast wave so occasioned amounted to a peril of 
the seas just as much as if it had been occasioned by a high wind. No attempt was 
made on behalf of the underwriters to show that the water would have made its 
way into the houseboat to the same extent if the wash and breast wave had been 
normal. The wash occasioned by passing vessels at sea may constitute a peril of 
the seas if of an extraordinary character, and if the wash here was occasioned by 
something abnormal in the strength and size of the tug or the mode of towage 
it was equally a peril of the sea. The fact that it was due to some negligence 
in the management of the vessel on the part of those to whom the owner had con- 
fided her does not prevent such an accident being covered by the policy. Bat- 
HACHE, J., and the three judges in the Court of Appeal all agree in finding that 
there was an abnormally high breast wave caused by the size and strength of the 
tug to which the houseboat was lashed, and that this breast wave was responsible 
for the water reaching and entering through the defective seams. Apart altogether 
from the effect to be given to the concurrent findings of the two courts it appears 
to me upon perusal of the evidence that these findings were manfestly right, and 
that the appeal fails also upon this point. I am, therefore, of opinion that the 
appeal should be dismissed with costs. 


LORD SUMNER.—The subject-matter of this time policy is the houseboat 
Dorothy, however, though not wherever, employed, for she is covered only ‘‘while 
anchored in a creek off Netley,’’ with liberty to shift and with such other liberty 
as is involved in the docking clause. ‘‘In a creek off Netley’’ limits the area 
within which the Dorothy is to be insured. What then is this area? The word 
is not “‘at’’ or ‘‘opposite’’; and to speak of something being ‘“‘off”’ a point on shore 
is very vague. The word ‘‘off’’ is not to be measured only by the distance straight 
off shore to the exclusion of the waters up or down the estuary. There is a further 
indefiniteness. Most creeks in the south of England have names; this pe is 
nameless. Moreover, is it the houseboat or the creek that is to be “off” Netley? 
can only say that I do not know when a creek, which is itself an indentation 
in or on a shore, can properly be said to be off that shore. At the date of the 
policy the Dorothy was actually at anchor in the River Hamble. The underwriters 
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forebore to argue at the trial that, if so, she was not ‘‘anchored in a creek off 
Netley.’’ Not that there was any agreement between the parties that the River 
Hamble was such a creek, though I think it would probably have been so held, 
but the point was not taken. The underwriters may have thought that to such a 
contention a claim for rectification would be a successful answer, for, if not, the 
policy never attached. At any rate, the policy is now to be construed as it stands, 
and not as if it had been expressed ‘‘while anchored in the River Hamble.” When 
the Dorothy sustained the loss sued for she was off Messrs. Camper and Nicholson’s 
yard on the River Itchen and was still in tow—that is, she was too far from 
Netley to be ‘‘off Netley’’ or ‘in a creek off Netley,’’ and further, was not at 
anchor. Was she then exercising her liberty to shift? I think not. Whatever 
the area be within which she was laid up, it is within that area that she can shift, 
and not beyond it. Liberty to shift is not unlimited liberty to cruise or to anchor 
wherever the owner likes. The liberty must be confined to the limits of the lying 
up, to which the liberty to shift is ancillary. 

What then is the effect of including ‘‘all risk of docking . . . changing docks and 
going on gridiron as may be required’’ during the six months covered? As an 
addition to the perils insured against it may be that these words have no effect on 
the area within which those risks are to be incurred, but so read, the words are 
idle, for there are no docks, graving docks or gridirons in any creek off Netley. 
No one supposed that there were. However urgently docking might be required, 
the Dorothy on this construction would be at owner's risk on passing the indeter- 
minate limit of her laid-up area, and her owner might have to choose, and quickly 
too, between sinking at anchor in a creek at underwriters’ risk or towing to a 
gridiron elsewhere at his own. This is not a practical view to take of the matter. 
Further, risk of docking and undocking in any case includes some navigation 
outside the dock, the proximity involved being a question of fact. A fortiori is 
this true of ‘‘changing docks,’’ and this involves a still wider area outside of any 
dock. If so much navigation outside of any dock is implied, because otherwise 
the clause would defeat its own object, I see no difficulty in implying that she was 
covered during the two or three miles at most by which she departed from her 
“‘creek off Netley.’’ I do not understand it to be contested that she would have 
been covered while going from her anchorage to the gridiron, if there had been one 
within the area of the insurance, though that would have been implied from the 
docking clause, since the shifting would not be from anchorage to anchorage. Of 
course, this clause would not hold her covered while going to any dock, however 
far off or in whatever alteration of circumstances; but here the dock lay but a 
short distance beyond the limit, the passage was through similar waters, involving 
no different kind of risk from that of the passage within the specified area, and the 
ancillary character of this addition is strictly preserved. Even the point that in 
dry dock or on gridiron the craft is not waterborne is not enough to make the risk 
wholly dissimilar, for the houseboat, grounding at ebb-tide, might run much the 
same risk of being wrung as if unskilfully put on a gridiron or in dry dock. The 
clause is not a new and independent insurance, but is in support of the laid-up or 
port risk. As she was not in a port at all, except perhaps in the administrative 
sense, if the clause did not entitle her to go to Messrs. Camper and Nicholson's 
yard, it meant nothing. The underwriters argue that it did mean nothing ; yet it 
is a part of the contract. It is not part of the old form of Lloyd’s policy; it is 
purposely added, however humble the hand by which it is stamped on the policy, 
and however much it is a matter of course to do so with laid-up risks. There is no 
evidence of any usage; no suggestion of mistake; no counterclaim to rectify the 
policy by striking it out. The fact that it is added to the form when the blanks 
are filled in and the form is made up for signature as a contract, shows that the 
words are words of contract, to which effect is to be given, if that can reasonably 
be done. Even if the docking clause were now part of the Lloyd’s form, in this 
connection they would be part of this contract, for docking may be as needful to a 
laid-up vessel as to one making voyages. There are some expressions in this form 
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of policy which have no application to this risk, such as the liberty to touch and 
stay. This results from expressing a laid-up risk for time on a voyage form. 
Similar results always follow from expressing insurances on ship alone on a Lloyd's 
form, which is also used for insurances on goods. Some words in the common 
form are always found to have no application to the insurance actually effected. 
Everyone who is at all familiar with the way in which insurance policies are and 
long have been framed in practice and have always been interpreted in the courts 
for a century and more before this policy, must know that an attempt to construe 
a ship risk by reference to words which really belong to the goods form, is to dis- 
regard, and not to give effect to, the intention of the parties, but such is not the 
case here. The docking clause can have some meaning here; the only question is 
what that meaning is. 

Two matters of fact alone remain, namely, (i) Was there evidence of a loss by 
perils insured against, and (ii) Had the insured adventure been abandoned by the 
assured before loss? As to the first, the decision of BamHacue, J., was affirmed 
by the Court of Appeal, and I should not myself presume to differ from the con- 
clusions of four authorities so learned and so experienced in this subject as 
Barnacnue, J., and Bankes, Scrurron, and Arkin, L.JJ., and I think there was 
clearly evidence on which they could so find. In fact, my own conclusion would 
be the same, for the bow wave must have been indeed an exceptional one for 4 ft. 
of water in 100 minutes’ towing at a moderate speed to have been forced through 
seams which were not open enough to have attracted attention, and sinking by 
such a wave seems to me a fortuitous casualty. Whether formed by passing 
steamers or between tug and tow, it was beyond the ordinary action of wind and 
wave, or the ordinary incidents of such towage. I also think that the adventure 
was not abandoned in fact. What deviation would be as applied to this insurance 
I do not know, but, apart from the assured’s being free to change his mind, I think 
he only meant that he did not intend to take the Dorothy back to the Hamble 
River, not that he did not intend that she should be anchored again “‘in a creek off 
Netley’’ at all during the residue of the term insured. The appellant’s argument 
assumed that the policy was to be treated as if it had been expressed simply ‘‘whilst 
anchored in the Hamble River.’’ I, therefore, agree that the appeal fails. 


Solicitors: William A. Crump & Son; Constant & Constant. 
[Reported by W. EK. Ret, Esq., Barrister-at-Law. } 
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CHELLEW v. ROYAL COMMISSION OF SUGAR SUPPLY 


[Kine’s Bencu Dryiston (Sankey, J.), February 2, March 23, 1921] 
[Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), June 23, 24, July 15, 


1921] 


[Reported [1921] 2 K.B. 627; [1922] 1 K.B. 12; 91 L.J.K.B. 58; 
126 L.T. 103; 37 T.L.R. 588, 908; 15 Asp.M.L.C. 398; 
27 Com. Cas. 1] 


Shipping—General average—Eapenditure—Total loss of ship after expenditure 


incurred and before completion of voyage—Right of shipowner to contribu- 

tion—York-Antwerp Rules, 1890, r. 17. 

A steamship left Cuba with a cargo of sugar, to be carried to Queenstown 
and there delivered at the port of destination to consignees. The bills of 
lading provided that general average should be payable according to York- 
Antwerp Rules. During the voyage the ship incurred general average expenses 
at a port of refuge, and soon after resuming her voyage, she and her cargo 
were totally lost at sea by fire. On a claim by the shipowner for general 
average contribution from the cargo-owners, 

Held: by Sankey, J.: at common law a claim to contribution in respect of 
a general average expenditure was to be assessed on the value of the property 
sought to be made to contribute at the termination of the voyage at the port 
of destination and not on its value at the place where the expenditure was 
incurred; in the present case no cargo had arrived at the port of destination; 
and, therefore, the shipowner was not entitled to claim contribution from the 
cargo-owners: by the Courr or AppraL: (leaving open the question of the 
position at common law) r. 17 of the York-Antwerp Rules, 1890, which pro- 
vided: ‘‘The contribution to a general average shall be made upon the actual 
values of the property at the termination of the adventure . . .’’, was incor- 
porated in the contract of carriage by the terms of the bills of lading; where 
an adventure was terminated prematurely there was still a termination within 
the rule; at the termination of the present adventure there were no contribut- 
ing values; and, therefore, there could be no contribution to the shipowner’s 
expenditure. 


Notes. Considered: Morrison Steamship Co. v. Greystoke Castle Steamship 


(Cargo Owners), [1946] 2 All E.R. 696. Referred to: Green Star Shipping Co. v. 
London Assurance, [1933] 1 K.B. 378; Tate and Lyle, Ltd. v. Hain Steamship Co. 
(1934), 151 L.T. 249. 


As to general average, see 30 Hatspury’s Laws (2nd Edn.) 592-604; and for 


eases see 41 Dicrst 592 et seq. 
Cases referred to: 


(1) Svendsen vy. Wallace Bros. (1885), 10 App. Cas. 404; 54 L.J.Q.B. 497; 52 
L.T. 901; 34 W.R. 369; 1 T.L.R. 476; 5 Asp.M.L.C. 453, H.L.; 41 Digest 
493, 3224. 

(2) Fletcher v. Alexander (1868), L.R. 3 C.P. 375; 37 L.J.C.P. 193; 18 L.T. 432; 
16 W.R. 803; 3 Mar.L.C. 69; 41 Digest 605, 4326. 

(3) The Mary Thomas, [1894] P. 108; 71 L.T. 104; 7 Asp.M.L.C. 495; sub nom. 
The Mary Thomas, Mary Thomas Steamship Co., Ltd. v. Globe Marine 
Insurance Co., Lid., 68 L.J.P. 49; 10 T.L.R. 154; 6 R. 792, C.A.; 29 
Digest 235, 1888. 

(4) Atwood v. Sellar (1880), 5 Q.B.D. 286; 42 L.T. 644; 28 W.R. 604; 4 
Asp.M.L.C. 283; sub nom. Attwood v. Sellar, 49 Tides D16j.0.8, 27Al 


Digest 606, 4332. 


Also referred to in argument: 


Anderson v. Ocean Steamship Co. (1884), 10 App. Cas. 107; 54 L.J.Q.B. 192; 52 
L.T. 441; 83 W.R. 433; 5 Asp.M.L.C. 401, H.L.; 41 Digest 601, 4281. 
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Appeal from an order of Sankey, J., on the award of an arbitrator stated in the A 
form of a Special Case which raised the question whether, if, subsequently to the 
incurring by a shipowner of general average expenditure, the ship and all her 
cargo were totally lost while completing the agreed voyage, the shipowner could 
claim any contribution in general average from the owners of the cargo so lost. 

By the York-Antwerp Rules, 1890 : 


‘Rule 10. Expenses at Port of Refuge, &.—(a) When a ship shall have 
entered a port or place of refuge, or shall have returned to her port or place 
of loading, in consequence of accident, sacrifice, or other extraordinary circum- 
stances, which render that necessary for the common safety, the expenses of 
entering such port or place shall be admitted as general average; and when 
she shall have sailed thence with her original cargo, or a part of it, the Q 
corresponding expenses of leaving such port or place, consequent upon such 
entry or return, shall likewise be admitted as general average. (b) The cost of 
discharging cargo from a ship, whether at a port or place of loading, call, or 
refuge, shall be admitted as general average, when the discharge was necessary 
for the common safety or to enable damage to the ship, caused by sacrifice or 
accident during the voyage, to be repaired, if the repairs were necessary for D 
the safe prosecution of the voyage. (c) Whenever the cost of discharging 
cargo from a ship is admissible as general average, the cost of reloading and 
storing such cargo on board the said ship, together with all storage charges 
on such cargo, shall likewise be so admitted. But when the ship is condemned 
or does not proceed on her original voyage, no storage expenses incurred after 
the date of the ship’s condemnation or of the abandonment of the voyage 
shall be admitted as general average. (d) If the ship under average be at a 
port or place at which it is practicable to repair her, so as to enable her to 
carry on the whole cargo, and if, in order to save expenses, either she is towed 
thence to some other port or place of repair or to her destination, or the cargo 
or a portion of it is transhipped by (sic) another ship, or otherwise forwarded 
then the extra cost of such towage, transhipment, and forwarding, or any of F 
them (up to the amount of the extra expense saved) shall be payable by the 
several parties to the adventure in proportion to the extraordinary expense 
saved. 

‘Rule 11. Wages and maintenance of crew in port of refuge.—When a 
ship shall have entered or been detained in any port or place under the circum- 
stances, or for the purposes of the repairs, mentioned in r. 10, the wages G 
payable to the master, officers, and crew, together with the cost of maintenance 
of the same, during the extra period of detention in such port or place until 
the ship shall or should have been made ready to proceed upon her voyage, 
shall be admitted as general average... . 

‘Rule 16. Amount to be made good for cargo lost or damaged by sacrifice.— 

The amount to be made good as general average for damage or loss of goods H 
sacrificed shall be the loss which the owner of the goods has sustained thereby, 
based on the market values at the date of the arrival of the vessel or at the 
termination of the adventure. 

‘Rule 17. Contributory yalues.—The contribution to a general average shall 
be made upon the actual values of the property at the termination of the I 
adventure, to which shall be added the amount made good as general average 
for property sacrificed; deduction being made from the shipowner’s freight and 
passage money at risk, of such port charges and crew's wages as would not 
have been incurred had the ship and cargo been totally lost at the date of the 
general average act, or sacrifice, and have not been allowed as general average; 
deduction being also made from the value of the property of all charges incurred 
in respect thereof subsequently to the general average act, except such charges 
as are allowed in general average. . . .”’ 
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A Jowitt for the claimant, the shipowner, referred to Carver, CARRIAGE or Goops 
BY Sea (4th Edn.) paras. 428-30; Lownprs’ GreneraL AVERAGE (5th Edn.) s. 61; 
Puituips’ Law or Insurance (5th Edn.) paras. 1317-1319, 1373-4; MacArrnur on 
Marine Insurance (2nd Edn.) pp. 204-6; ARNouLD on Marine Insurance (9th Edn.) 
p- 1212; and Benecxe on Marine INSURANCE, at p. 298. 

4 Le Quesne for the owners of cargo. 


Cur. adv. vult. 


Mar. 23. SANKEY, J., read the following judgment.—This is a Special Case 
stated by a legal arbitrator to raise the following question of law. If subsequently 
to the incurring by a shipowner of general average expenditure the ship and all 
her cargo are totally lost while completing the agreed voyage, can the shipowner 

C claim any contribution in general average from the owners of the cargo so lost? 

The facts are as follows. In January, 1919, the Penlee loaded a cargo of sugar 
at two ports in Cuba. Various bills of lading for this cargo were issued. By such 
bills of lading the cargo was to be carried to Queenstown for orders and to be 
delivered at the port of destination to the Royal Commission on Sugar Supply. 
Each bill of lading contained the provision: ‘‘General average payable according 

D to York-Antwerp Rules.’’ The respondents were at all material times the owners 
of the cargo and holders of the bills of lading. The Penlee left Cuba with the cargo 
on Jan. 29, 1919. She encountered a hurricane on Feb. 10, and received damage 
to her hull and engines. In consequence of the damage her master prudently 
determined to put into Horta, in the Azores, as a port of refuge, where she arrived 
on Feb. 22. At Horta certain repairs were done and she left Horta upon their 

E completion on Mar. 15. At Horta certain expenses, of the nature of port of 
refuge expenses, were incurred by the claimant amounting in all to £717 16s. 3d. 
As the damage to the ship which caused resort to Horta was of the nature of 
particular average, and did not arise from any general average sacrifice, the 
claimant would not have been entitled to assert that he had a right at common 
law to a contribution in general average towards any of the above expenses in view 

F of the decision in Svendsen v. Wallace (1). But under Nos. 10 and 11 of the York- 
Antwerp Rules, 1890, the claimant was prima facie entitled to say that all the 
above expenses, amounting to £717 16s. 3d., ought to be treated as a general average 
expenditure. The said expenses were incurred for wages and maintenance of the 
officers and crew at Horta, and post charges, and did not include any outlay for 
discharging or reloading cargo, or otherwise directly incurred in relation to the 

G cargo or its preservation. The Penlee left Horta on Mar. 15 for Queenstown, and 
signs of fire on board were discovered on Mar. 18. This fire apparently broke out 
in the cargo in No. 2 hold, but there was no evidence before the arbitrator as to its 
cause. The fire increased so rapidly and seriously that on Mar. 20 her master and 
crew were compelled to abandon the vessel and take refuge on another ship. The 
Penlee and her whole cargo thus abandoned were totally lost at sea. The claimant 

H subsequently procured an average adjustment to be prepared by Messrs. Manley, 
Hopkins, Sons & Cookes, in which the above sum of £717 16s. 3d. was treated as 
general average expenditure. This was apportioned over the steamer valued at 
£89,250, the cargo valued at £140,000, and the shipowner’s freight at risk valued 
at £1,184. The value of £89,250 for the steamer was the estimated value, which 
she would have had on arrival in the United Kingdom, and the value of £140,000 

I for the cargo was the estimated value that the cargo would have had if it had 
arrived at the port of delivery in good condition. On the above apportionment the 
cargo’s proportion of the £717 16s. 3d. was £436 2s. 2d. The claimant required 
the respondents to pay this sum of £436 2s. 2d., but the respondents refused, 
and this was the dispute referred to the arbitrator. ; 

The question which falls for determination is not easy to decide. There is 
apparently no judicial authority on the matter, but it is one which has been 
considerably discussed by distinguished jurists who have written on the subject, 
namely, ARNOULD ON Marine INSURANCE, CARVER ON CARRIAGE OF Goops BY SrA, 


638 ALL ENGLAND LAW REPORTS REPRINT [1921] All E.R. Rep. 


Lownpes on GeneraL AveraGe, McArruur oN Marine INSURANCE, and PHILLIPS 
on Insurance. These authors differ from one another without always assigning 
the most satisfactory reasons for their conclusions. With regard to a general 
average sacrifice, the law would appear to be settled. Bovmu, C.J., in Fletcher v. 
Alexander (2) says (L.R. 3 C.P. at p. 382): 


“Tf, however, after the jettison or the matter which is the subject of average 
has arisen, the remainder of the goods are entirely lost, and so no benefit 
accrues to the owners of the other goods from the jettison, no contribution can 
be claimed. The whole law on the subject is founded on the principle that 
the loss to the individual whose goods are sacrificed for the benefit of the rest 
is to be compensated according to the loss sustained on the one hand, and 
the benefit derived on the other.’”’ 


Lownpes says (5th Edn., p. 302): 


‘On this point all the authorities and the practice are agreed. The question 
as to which there is room for a difference of opinion is whether the rule thus 
laid down for jettison is to be applied to the case of expenditures.”’ 


Both Pamures (5th Edn.) ss. 1817 and 1319, and Arnoutp (9th Edn.) s. 976, dis- 
tinguish between sacrifice and expenditure, the latter saying : 


‘‘As regards sacrifices, then the law is clear, but in the case of expenditures 
attention must be paid to some different considerations.”’ 


He sets them out and concludes the section by saying: 


‘‘Hence the long-established rule used to be that disbursements for the 
general benefit must be fully reimbursed in general average whether the ship 
and cargo be eventually saved or not.”’ 


But at s. 977 he states: 


‘Notwithstanding these considerations, however, the general practice of 
adjusters is, as we have already observed, not to give practical effect to this 
distinction, but to allow contribution, and to assess the contributory values, 
in all cases with respect to the state of facts as existing at the port where the 
adventure is terminated, whether the claim for contribution arises out of sacri- 
fices or expenditures. In neither case, therefore, does any property contribute 
which does not ultimately arrive, and such property, moreover, only contri- 
butes on its arrived value.”’ 


On the other side there is the authority of Carver (4th Edn.), who states in s. 428: 


“Hence, it has been repeatedly laid down by writers of authority both in 
England and the United States that the rule as to contribution to an expendi- 
ture is different from that as to a sacrifice. It is said that all the parties 
interested in the adventure become, there and then, as soon as the advance 
is made, liable to pay their shares, and that those shares should be in propor- 
tion to the values of the property at the time of the expenditure without 
regard to subsequent losses or deterioration. There has not, however, been 
any decision on the point, and adjusters in practice do not recognise the sup- 
posed distinction. They take the state of things at the termination of the 
adventure as the bases for contribution both with regard to sacrifices and 
expenditures. . . . It is therefore established in the case of a sacrifice that 
the contribution shall be in proportion to the benefits ultimately derived. The 
reasons for this equally apply (with the one reservation) in the case of an 
expenditure. The rule of law should therefore if possible be the same in 
both cases.”’ 


McArruor (2nd Edn.) p. 205, footnote (a), says: 
“There appears no sufficient reason for altering the rule that with the 


exceptions above mentioned contribution to expenses should be made upon 
the same basis as to sacrifice, namely, upon the net value of the property at the 


A 
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termination of the venture, that is to say, assuming that the amount of 
the general average is within the net value of the property.”’ 


To sum up the matter, Pumures and ArRNouLp appear to distinguish between 
sacrifice and expenditure. Carver and McArruur appear to treat them on the 
same footing subject to certain exceptions, one of which is stated by Carver in 
the above-mentioned section to be that : 


“If after general average disbursements have been made a total loss of ship 
and cargo occurs, it seems clear that the disbursements should not be borne 
by the shipowner entirely; or if the value of what is ultimately saved of the 
adventure is less than the expenditure it is equally clear that the excess of 
expenditure should not fall wholly either on the shipowner or on the owners 
of what has been saved.”’ 


Lownpes (5th Edn.), at p. 302, sets out the argument on both sides with a leaning 
to the view held by Arnoutp. Those who are in favour of distinguishing between 
sacrifice and expenditure contend that an expenditure of a nature, as in the present 
case, incurred in the middle of a voyage constitutes a debt which at the moment it 
is incurred is due rateably from each contributor. Their opponents argue (i) that 
the state of facts at the termination of the adventure is to be regarded; (ii) that the 
claim to contribution in general average must be assessed upon the value of 
the property of all parties to the contract of affreightment at the port of adjust- 
ment; (iii) that if the voyage had not been abandoned at an earlier port, the port 
of adjustment is the port of the agreed destination under the contract. 

In my opinion, the arguments in favour of taking the state of facts at the termi- 
nation of the venture are more weighty, especially because: (i) The value of the 
property when it reaches the hands of its owners can be ascertained with precision; 
(ii) there ought to be only one adjustment of the nature of general average: endless 
confusion would result from a multiplicity of adjustments made on a multiplicity 
of different considerations; (iii) the whole law depends, as was said in Fletcher v. 
Alexander (2), on the loss to the one and the benefit—that is, in my view, the 
ultimate benefit—to the other (see Lownpgs, p. 303). It is true that Carver, as 
above pointed out, suggests one reservation to the principle that contribution in 
the case of expenditure should be the same as in the case of a sacrifice, namely, 
in proportion to the benefits ultimately derived, but he appears to me to give no 
good or logical reason for this reservation. It was urged that in The Mary Thomas 
(3) the Court of Appeal, affirming GoreLtt Barnes, J., suggested a distinction 
between a sacrifice and an expenditure, but that case was not a direct decision on 
the law of general average, but upon the rights of a shipowner under an insurance 
policy when different considerations may apply. Neither do I think that the case 
of expenditure by a ship’s master in reward or salvage operations is a true 
analogy or a safe guide, because if a shipowner pays a cargo’s proportion of salvage 
he must reclaim it from the cargo-owners, not as a contribution to a liability he 
has incurred, but as indemnity for a payment he has made on behalf of and as 
agent for the person directly liable. 

I agree with the conclusions stated by the learned arbitrator in para. 18 of the 
Special Case, which are as follows: ‘‘(i) On the question of principle the law 
demands the loss of the one and the ultimate benefit of the other, and (ii) on the 
question of practice, certainty and convenience, instead of confusion, are to be 
obtained by one adjustment at the port of destination. Apply that question of 
principle and that matter of practice to the present circumstances, and I am of 
opinion that, as no cargo arrived at the port of destination, the shipowner is not 
entitled to claim contribution from the cargo-owners.’’ The result is that the 
award of the learned arbitrator will be upheld. 


The claimant appealed. 


Jowitt for the claimant. 
Le Quesne for the respondents, the cargo-owners. 
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Cur. adv. vult. A 
July 15. The following judgments were read. 


BANKES, L.J.—This is an appeal from a judgment of Sankey, J., upon a 
Special Case stated by an arbitrator. The Case was stated to raise a point of law 
which is formulated by the arbitrator in these terms: “If subsequently to the 
incurring by a shipowner of general average expenditure the ship and all her cargo B 
are totally lost while completing the agreed voyage, can the shipowner claim any 
contribution in general average from the owners of the cargo so lost?” 

The cargo in this case was being carried under bills of lading which contained 
the clause: ‘General average payable according to York-Antwerp rules.” The 
learned arbitrator in the Special Case discusses at length all the text-book writers’ 
opinions on the point, upon which no judicial decision has ever been given, in CG 
order to discover what the proper answer to the question of law would be were the 
matter governed by the common law. He then goes on to say: “The shipowner’s 
right to treat this sum of £717 16s. 3d. as general average expenditure arises solely 
as matter of contract by the incorporation in the bills of lading of the York- 
Antwerp Rules, 1890. In construing the contract so made I think Nos. 10 and 11 
of the rules must be read in conjunction with No. 17... .’’ He adds that, D 
the rules being so construed, as no cargo arrived at the port of destination, the 
claimant was not entitled to claim contribution from the respondent. For the 
reasons given by Scrurron, L.J., I agree with the view taken by the arbitrator 
that the present case falls within r. 17. I express no opinion upon what the 
common law rule should be. The appeal must be dismissed with costs here and 
below, the court expressing its opinion that the award of the arbitrator is correct. 
I may say that ATKIN, L.J., agrees with the judgment I have just read. ; 


SCRUTTON, L.J.—This appeal was stated to raise a very controversial question 
in the law of general average, namely, whether there is any difference between the 
principles of adjustment in cases of general average sacrifice and general average 
expenditure where after the sacrifice or expenditure the ship and goods are lost F 
by other perils before arrival at the port of destination. If the facts raised this 
point, they would raise a question of considerable difficulty. There is an absence 
of case law on the subject, an embarrassing abundance of contradictory opinions of 
text writers, and a varying practice of average adjusters. 

But, in my view, the facts do not raise this question. The parties to the con- 
tract of affreightment agreed that their contract should be governed by York- q 
Antwerp rules. These rules, the result of two conferences of leading representa- 
tives of underwriters, shipowners, and average adjusters, were intended to avoid 
by agreement difficult questions on which lawyers and experts disagreed. For 
instance, the English law on port of refuge expenses, as appears from Atwood v. 
Sellar (4) and Svendsen v. Wallace (1), was far from clear. The York-Antwerp 
rules solved the difficulty by making rules not in accordance with the existing H 
decisions under which all the port of refuge expenses in the present case are 
treated as general average. The first question, therefore, is to see whether the 
York-Antwerp rules provide an agreed answer to the present problem. Rule 17 
provides : 

‘The contribution to a general average shall be made upon the actual values 

of the property at the termination of the adventure . . ."’ I 
When the adventure arrives at its intended port of destination it is agreed, there- 
fore, that the contributing values are to be those at that port and not at the port 
where the expenditure was incurred, thus avoiding the question most in dispute 
as to expenditure, whether the values should not be taken as at the port where 
the expenditure was incurred. What happens when ship and cargo are lost and 
never reach the intended end of the adventure? Though the adventure terminates 
prematurely it seems clear to me that it terminates, and the actual values are then 
nothing and no contribution can be levied on them. If part of the interests get 
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to the intended end of the adventure, as if cargo be trans-shipped and freight 
earned, there are contributing values available. But having regard to the conflict- 
ing language of text writers and conflicting practice of average adjusters, it appears 
to me that r. 17 was intended to avoid the decision of the difficulties by agreeing a 
rule. And, in my view, that rule decides that in this case there was no contribu- 
tion to the shipowner’s general average expenditure, because at the termination 
of the adventure there were no contributing values. 

If this is the true view of the case there is no need to discuss what would be the 
law if the parties had not agreed on York-Antwerp rules, and I notice that the 
learned arbitrator is of opinion that the York-Antwerp rules decide the question 
adversely to the claim, though he was unable to resist the temptation of deciding 
what would be the law if the rules did not exclude the claim. I reserve to myself 
full liberty to consider the question of common law in the absence of agreement 
when it arises, as, in my view, there is a great deal to be said in principle for the 
view of Mr. Puitims and Sir JosepH ARNOoULD, supported by the analogies of 
liabilities for salvage both maritime and by agreement, and by the view of GorELL 
Barnes, J., in The Mary Thomas (8), as to the rights of the person making 
general average expenditure against his underwriters. It may be that practical 
difficulties giving rise to a practice of average adjusters may overcome the 
advantages in principle of this view, but I prefer to postpone the decision of this 
difficult question till it arises. In the present case, in my opinion, it does not, as 
the parties have avoided the difficulties by an agreed rule of adjustment and contri- 
bution. The person incurring the expenditure under the agreed rule runs a risk 
of loss which he can cover by insurance of his interest in the arrival of the interests 
on which he has a lien for contribution to his expenditure. For these reasons in 
the result the appeal should be dismissed. 


Appeal dismissed. 
Solicitors: Holman, Fenwick & Willan; Waltons & Co. 
[Reported by R. F. Buaxiston and W. C. Sanprorp, Esas., Barristers-at-Law.] 


Re KUTNER 


[Court or APPEAL (Lord Sterndale, M.R., Atkin and Younger, L.JJ.), April 29, 
1921] 


[Reported [1921] 3 K.B. 93; 90 L.J.K.B. 1264; 125 L.T. 458; 
37 T.L.R. 667; [1921] B. & C.R. 113; 65 Sol. Jo. 604] 


] = jon— ition—S1 | ding payment 
Bankruptey—Discharge—Suspension—Condition—Suspension pending p 
exceeding ten shillings in the pound—Bankruptcy Act, 1914 (4 ¢ 5 Geo. 5, 
c. 59), s. 26 (2), (3). 
On - application for an order of discharge by a bankrupt, the court cannot 
impose as a condition of discharge the payment of any dividend higher than 
10s. in the pound. 


Notes. As to the form of order suspending a discharge, see now the Bankruptcy 
Rules, 1952, Appendix 1, Form 111. [8 Hauspury’s Sratorory INSTRUMENTS. | 

As to refusal of immediate unconditional discharge to a bankrupt by the court, 
see 2 Hatspury’s Laws (8rd Edn.) 520-522; and for cases see 4 Dicust (Repl.) 
620-624. For the Bankruptcy Act, 1914, see 2 Haxspury’s Statutes (2nd Edn.) 


821. 
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Case referred to: 
(1) Re Barker, Ex parte Constable, Re Jones, Ex parte Jones (1890), 25 Q.B.D. 


285; 59 L.J.Q.B. 831; 88 W.R. 609; 6 T.L.R. 296; 7 Morr. 111, C.A.; 4 
Digest (Repl.) 620, 5533. 


Also referred to in argument : 


Re Gaskell, [1904] 2 K.B. 478; 73 L.J.K.B. 656; 91 L.T. 221; 20 T.L.R. 469; 
48 Sol. Jo. 475; 11 Mans. 125, C.A.; 4 Digest (Repl.) 623, 5557. 

Re Huggins, Ex parte Huggins (1889), 22 Q.B.D. 277; 58 LJ .0:B.. 207 3:60 L.T 
236; 37 W.R. 432; 6 Morr. 38, D.C.; 4 Digest (Repl.) 622, 5548. 


Appeal from an order of the registrar in bankruptcy suspending the discharge of 
the bankrupt, Nathan Gashon Kutner, until a dividend of not less than 15s. in the 
pound had been paid to his creditors. 

The order was made by the registrar on application by the bankrupt under the 
Bankruptcy Act, 1914, which provides by s. 26: 


‘*(2) On the hearing of the application the court shall take into consideration 
a report of the official receiver as to the bankrupt’s conduct and affairs . . . and 
may either grant or refuse an absolute order of discharge, or suspend the opera- 
tion of the order for a specified time, or grant an order of discharge subject to 
any conditions with respect to any earnings or income which may afterwards 
become due to the bankrupt or with respect to his after-acquired property. 
Provided that the court shall refuse a discharge in all cases where the bankrupt 
has committed any misdemeanour . . . connected with his bankruptcy or any 
felony connected with his bankruptcy . . . and shall on proof of any of the facts 
hereinafter mentioned, either (i) refuse the discharge, or (ii) suspend the dis- 
charge for a period of not less than two years; provided that the period may be 
less than two years if the only fact proved of those hereinafter mentioned is 
that his assets are not of a value equal to ten shillings in the pound on the 
amount of his unsecured liabilities, or (iii) suspend the discharge until a divi- 
dend of not less than ten shillings in the pound has been paid to the creditors. 
. . . (83) The facts hereinbefore referred to are (a) that the bankrupt’s assets 
are not of a value equal to ten shillings in the pound. .. .”’ 


The bankrupt had not committed any misdemeanours or felonies connected with his 
bankruptcy, but his assets were not of a value equal to 10s. in the pound, and he 
had committed some other bankruptcy offences. The bankrupt appealed against 
the order on the ground that the registrar had no power under the section to impose 
payment at a higher rate than ten shillings in the pound as a condition of discharge. 


Courthope Wilson, K.C., and Tindale Davis for the bankrupt. 
The Attorney-General (Sir Gordon Hewart, K.C.) and E. W. Hansell for the 
respondents. 


LORD STERNDALE, M.R.—This appeal has been argued before us on a point 
which was not before the learned registrar, and on which, therefore, he has not 
given any decision. It is an important point, and it is this: whether there is a 
power to impose as a condition of granting a discharge a suspension until a sum 
exceeding 10s. in the pound, in this case 15s. in the pound, has been paid to the 
creditors. I do not say whether it would or would not be a wise provision that 
there should be such a power, but in my opinion there is no such power. The 
question depends on the construction of the Bankruptcy Act, 1914, s. 26. Sub- 
section (1) of that section provides that the bankrupt may apply for a discharge. 
Then sub-s. (2), which consists of two parts which I will call the operative part and 
the proviso, describes what can be done upon the application for a discharge. I 
propose to take first what I call the operative part—the first paragraph : . 


“On the hearing of the application, the court shall take into consideration a 
report of the official receiver as to the bankrupt’s conduct and affairs . . . and 
may either grant or refuse an absolute order of discharge [that is one thing] or 
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suspend the operation of the order for a specified time [that is the second 
thing | or grant an order of discharge subject to any conditions with respect to 
his after-acquired property.”’ 


That part of the subsection does not authorise such an order as this. The only 
power of suspension is to suspend the operation of the order for ‘‘a specified time.”’ 
It was argued as an alternative that this order was a suspension for ‘‘a specified 
time,’’ but in my opinion it is not. To suspend an order until a bankrupt has paid 
15s. in the pound on his debts is not suspending it for a specified time. There is 
no time specified, the time is perfectly indeterminate. It may be until one year 
hence, when the bankrupt comes into money, or it may be until twenty years hence 
if he does not come into money or has not sufficient money to pay until then. 
Then there comes the proviso. Lorp Esuer, in Re Barker, Ex parte 
Constable (1), took this view as to the prima facie function of a proviso. He says: 


“Now the ordinary and proper function of a proviso, coming after a general 
enactment, is to limit that general enactment in certain instances. No doubt 
sometimes a proviso has been used in Acts of Parliament and in other docu- 
ments to enlarge a previously given discretion; but that is not its proper 
function.”’ 


That was my impression, and I am glad to see that it is in accordance with what — 
Lorp Esuer said in that case. It seems to me clear that this proviso does enlarge 
the power of suspension because the only power of suspension in the operative part 
being, as I have said, to suspend the discharge for a specified time, by the proviso 
cl. (iii) power is given to ‘‘suspend the discharge until a dividend of not less than 
10s. in the pound has been paid to the creditors.’’ That is an enlargement of the 
power given in this first part of sub-s. (2), because to suspend the discharge until a 
dividend of 15s. in the pound has been paid to the creditors is not suspending it 
for a specified time. The proviso, so far as it is necessary to read it, is as follows: 


‘‘Provided that the court shall refuse a discharge in all cases where the bank- 
rupt has committed any misdemeanour . . . connected with his bankruptcy or 
any felony connected with his bankruptcy . . . and shall on proof of any of the 
facts hereinafter mentioned, either—clause (i) refuse the discharge, or 
clause (ii) suspend the discharge for a period of not less than two years; pro- 
vided that the period may be less than two years if the only fact proved of 
those hereinafter mentioned is that his assets are not of a value equal to 10s. in 
the pound . . . or, clause (iii) suspend the discharge until a dividend of not less 
than 10s. in the pound has been paid to the creditors. . . .”’ 


Then sub-s. (3) provides : 


‘The facts hereinbefore referred to are: para. (a) that the bankrupt’s assets are 
not of a value equal to 10s. in the pound on the amount of his unsecured 
liabilities, unless he satisfies the court that the fact that the assets are not of a 
value equal to 10s. in the pound on fhe amount of his unsecured liabilities has 
arisen from circumstances for which he cannot justly be held responsible.”’ 


There are a number of other facts mentioned, and I assume for the purposes of my 
judgment that, as the registrar has found, some of them have been proved against 
the bankrupt. 

The words in sub-s. (3), para. (a), as to the fact, which is considered as an 
offence, of the bankrupt’s assets not being of a value equal to 10s. in the pound, are 
dealing with the same subject-matter as the words ‘‘a dividend of not less than 10s. 
in the pound” in cl. (iii) of sub-s. (2), and that throws some light on the question. 
The offence, if it be an offence, is that the bankrupt’s assets are not of a value 
equal to 10s. in the pound. If his assets are sufficient to pay a dividend of 10s. in 
the pound, then so far as that offence, as I call it, is concerned, he is free, and if 
he has committed no other offence, he can get a discharge at once, an unconditional 
discharge. It would be an odd thing, supposing there was nothing else against 
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him, and if he could get his discharge in that way, if the words used in sub-s. (2), 
cl. (iii) were to be read as having a different meaning from the words used in 
sub-s. (3), para. (a). There is also another matter—which one has to look at. 
These words have been used in the Bankruptcy Acts since the year 1869. There 
has been a tendency since 1869 to take the matter more out of the hands of the 
bankrupt’s creditors, and to put it more into the hands of the court, so as to 
exercise a stricter supervision over the conduct of the bankrupt, but that does not 
seem to me to alter the meaning of words which have been used in the previous 
Acts. Though I do not think one can interpret an Act by rules made by certain 
persons under it, yet it seems to me that in 1870 those who made the rules under 
the Bankruptcy Act, 1869, read those words in the sense, contended for by the 
bankrupt, that when 10s. in the pound has been paid the bankrupt is entitled to his 
discharge, so far as the condition of payment is concerned. Although we have not 
had all the authorities brought before us under the earlier Acts, I have no doubt, 
from what is stated in the text-books and from some of the cases which have been 
cited to us, that that was the sense in which the words were read up to 1914. If 
the words were so read up to 1914, and were re-enacted in 1914, after having been 
read in that way ever since they were introduced into the earlier Bankruptcy Acts, 
then they must be taken to have been re-enacted in the sense in which they had 
been used before, and that sense is that when the bankrupt, so far as this particular 
condition goes, has paid 10s. in the pound he is considered free as to that require- 
ment. The only argument of any weight against that contention is that the words 
‘“‘not less than’’ two years in sub-s. (2), cl. (ii), make a suspension of two years the 
minimum suspension under the conditions there contemplated, and that the same 
words in cl. (iii) of sub-s. (2) must be read in the same way. I do not think that 
that argument is sound. I think the words ‘‘not less than’’ are used in different 
senses in the two clauses of sub-s. (2) because they are dealing with different 
matters; they are dealing in one case with what the court has to do, and in the 
other case with what the bankrupt has to do, namely, where he has to pay not less 
than 10s. in the pound to the creditors. 

Looking at the whole of the Act, not these subsections alone, and looking at the 
previous user of the words, a user given to them for a great number of years, I 
think the meaning of them is that, so far as this particular requirement goes, the 
dividend which is to be paid before the suspension of discharge ends is to be 10s. 
in the pound, and that when 10s. in the pound has been paid, then the requirement 
which is contemplated would be fulfilled. Therefore an order such as this, suspend- 
ing the discharge until a dividend of 15s. in the pound has been paid—it might be 
until 18s., 19s. or 20s. in the pound has been paid—is not within the power of s. 26. 
For these reasons I think that this appeal succeeds and that this order should be 
discharged with costs, and the matter must be remitted to the registrar to deal with 
ae: the light of what we consider to be the proper construction of the section. 
We do not put any fetter upon his discretion in the sense that we say he must grant 
an unconditional discharge, or that we tell him what conditions must be imposed 
spe sie ne peheg now impose this one condition which he has imposed; perhaps 
eee = ave imposed it if the argument had proceeded before him as it has 

fore us. he case will be remitted to him to make such order of discharge as he 
thinks fit subject to this judgment. 


ATKIN, L.J.—I agree. The registrar had to consider this application for dis- 
charge, and in the circumstances of the case he had to consider it under the terms 
of the proviso to sub-s. (2) of s. 26 of the Bankruptey Act, 1914. It is quite plain 
that he proceeded upon that footing because the order of discharge recites some of 
the facts, or a good many of the facts which are mentioned in sub-«. (3), and it is 
plain, therefore, that he sought to justify making the order in this ches under 
cl. (iii) of sub-s. (2), namely, that where any of the facts mentioned are proved he 
shall » amongst other things, as one of the alternatives, suspend the discharge until 
a dividend of not less than 10s. in the pound has been paid to the creditors. Now 
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he has made an order suspending the discharge until a dividend of not less than 15s. 
in the pound has been paid. The question is whether that is right, and it appears 
to me that it is wrong. Clause (iii) of sub-s. (2) fixes definitely what the terms of 
the suspension can be; it fixes it in the only way that the registrar can make it; in 
other words, the only power of the registrar, if he acts under sub-s. (2), is to 
suspend the discharge until a dividend of not less than 10s. in the pound has been 
paid. That is the plain meaning of the words when one has to look at cl. (iii) and 
nothing else, but when one remembers the history of this proviso and the use of the 
words in the clause, and deals with the other parts of s. 26 as well, that construction 
is quite plain. One of the facts which deprives the registrar of his unlimited dis- 
cretion to grant the order of discharge is the fact that the assets are not of a value 
equal to 10s. in the pound. When that fact is proved, subject to special circum- 
stances, and he is not responsible for the circumstances, the registrar is deprived 
of the discretion given by the first part of sub-s. (2) to grant the discharge, and he 
must make one of the alternative orders under cll. (i) to (iv) of sub-s. (2). The 
power in sub-s. (2), cl. (iii), has a direct reference to the particular facts which give 
him jurisdiction, or to one of the facts which gives him jurisdiction, namely, that 
the assets are not of value equal to 10s. in the pound. It certainly would be a 
remarkable circumstance, if it were the only fact relied on as giving him jurisdic- 
tion, that whereas if a man’s assets were equal to 10s. in the pound no order 
suspending the discharge could be made, yet if his assets were 9s. 6d. in the pound 
the registrar would have power to suspend it until 20s. in the pound had been paid. 
I do not think that it can have been intended to give to the Bankruptcy Court that 
large discretion over the future of the debtor. 

It was said that one should not so construe sub-s. (2), cl. (iii), because the same 
words ‘‘not less than’’ are to be found in cl. (ii), where there is a direction to 
suspend the discharge for a period of ‘‘not less than’’ two years. It is said, and 
said perfectly correctly, that in that case the period is a period at the discretion of 
the registrar, and that the cl. (ii) only provides a minimum of two years, leaving it 
to the registrar to fix the period, being not less than two years for which the 
discharge is to be suspended. It is said that you should construe cl. (iii) in the 
same way, and that that clause only fixes a minimum dividend of 10s. in the pound, 
leaving the registrar to fix the dividend, being not less than 10s. in the pound, until 
payment of which discharge shall be suspended. That is not the right way of 
construing this Act. Under sub-s. (2) a mere order that the discharge is to be 
suspended for a period of not less than two years would be entirely indefinite in 
determining the order; it would not determine anything, except that the man was 
not to be discharged for two years; it would not fix any period, and in some way or 
other the order would have to be substantially revised so that the man should know 
exactly what order was made. Under sub-s. (3), where the discharge is to be 
suspended in certain events, it has a completely different operation. The order is 
complete and final, and can automatically be worked out. The assets remain in 
the possession of the official receiver or. trustee, and as soon as the assets, supple- 
mented by what the debtor is able to supply either by himself or his friends, can 
pay a dividend of 10s. in the pound, then the order automatically works itself out 
and the discharge is granted by the court. I think, therefore, that there was no 
power under sub-s. (2), el. (iii), to alter the terms of the Act and to suspend the 
discharge until a dividend of not less than 15s. in the pound has been paid. 

That would be sufficient to dispose of this appeal, because it is quite plain from 
the terms of the order that it was under the power in sub-s. (2), cl. (iii), that the 
order was made, but the powers in the first part of the subsection were also relied 
on. It appears reasonably plain that unless the facts such as are mentioned in 
sub-s. (3) are proved, there is no power under the first part of sub-s. (2) to make an 
order of this kind. It is true, as was said in Re Barker, Ex parte Constable (1), 
that the registrar may make a conditional order without proof of the special facts 
which I have referred to, but the conditional order can only be made subject to the 
conditions which are expressed in the first part of the sub-s. (2), namely, ‘‘subject 
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to any conditions with respect to any earnings or income which may afterwards 
become due to the bankrupt, or with respect to his after-acquired property.’’ The 
only other power which he has under that first part of sub-s. (2) is either to grant 
an absolute discharge or to refuse an absolute discharge or to suspend the operation 
of the order for a specified time. I agree with what has been said by the Master of 
the Rolls, that this particular order cannot be said to be an order suspending the 
operation of the order of discharge for a specified time. For these reasons it 
appears to me that this appeal should be allowed, and that this case should be 
remitted to the learned registrar to make the order which it is in his discretion to 


make. 


YOUNGER, L.J.—I am of the same opinion, and having regard to the judg- 
ments which have been delivered, I can express my conclusion, I think, almost in 
a sentence. In my judgment the direction which is given to the court by sub-s. (2) 
of s. 26 of the Bankruptcy Act, 1914, in the event of proof being given of any of the 
facts set forth in sub-s. (3) of that section, if the court thinks the order appropriate, 
to suspend the discharge until a dividend of not less than 10s. in the pound has 
been paid to the creditors, does not empower the court to suspend that discharge 
until a greater dividend has been paid. To give such a power to the court, and 
thus, in effect, to compel the debtor to work for his creditors to an extent beyond 
the prescribed sum as a condition for his discharge, is not, in my judgment, to be 
implied in a bankruptcy statute. Such a power, having regard to the principles of 
the law of bankruptcy in regard to this matter, must, I think, plainly be conferred 
if it is to be held to be exercisable. 





Appeal allowed. 
Solicitors: Harris, Chetham & Cohen; Solicitor to the Board of Trade. 
[Reported by C. F. Duncan, Esq., Barrister-at-Law. | 


Re OXTED MOTOR CO. 


[Kina’s Bencn Divrston (Lush and Greer, JJ.), May 26, 1921] 


[Reported [1921] 3 K.B. 82; 90 L.J.K.B. 1145; 126 L.T. 56; 
37 T.L.R. 757; [1921] B. & C.R. 155] 


Company—Director—Ultra vires act—Act ultra vires the directors, but intra 
vires the company—Ratification by shareholders. 

Company—General  meeting—Formalities necessary to constitute—Waiver by 
agreement of all shareholders. 

Company—Winding-up—Voluntary winding-up—Extraordinary resolution—No 
notice of resolution given—Resolution unanimously passed, and minute 
thereof signed, by all shareholders—Companies (Consolidation) Act, 1908 
(8 Edw. 7, c. 69), ss. 69, 182. 

Any act of the directors of a company which is ultra vires the directors 
but not ultra vires the company may be ratified by the company in general 
meeting, or at an informal meeting of all the shareholders. The formalities 
otherwise necessary to constitute a general meeting need not be complied 
with if all the shareholders agree to waive them. 5 : 

The giving of the ‘‘notice specifying the intention to propose the resolution 
as an extraordinary resolution’’ required by s. 69 of the Companies (Consolida- 
tion) Act, 1908, was held to have been waived when, there being no question 
of fraud, all the shareholders of a company entitled to vote were present at a 
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meeting and there unanimously passed, and signed, a minute of an extra- 
ordinary resolution, of which no such notice had been given, that the company 
should be voluntarily wound-up. 


Re Express Engineering Works, Ltd. (1), [1920] 1 Ch. 466, applied. 


Notes. Section 278 (1) of the Companies Act, 1948, contains the provision 
formerly contained in s. 182 (3) of the Act of 1908, but s. 141 (1), (5) of the 1948 
Act now defines an extraordinary resolution in terms slightly different from those 
of s. 69 of the Act of 1908, and requires specification of the actual nature of an 
extraordinary resolution to be made in the notice thereof. Despite these changes 
it seems that the decision set out in the second paragraph of the headnote would 
still be applied, but there has not yet been any express decision on this point. 

As to acts ultra vires, see 6 Hatspury’s Laws (8rd Edn.) 299, as to different kinds 
of company meetings, see ibid. 329 et seq., as to extraordinary resolutions, see 
ibid. 345, and as to voluntary winding-up, see ibid. 733 et seq.; and for cases see 
9 Dicest (Repl.) 601, 602, 618. For the Companies Act, 1948, see 8 Haussury’s 
Sratures (2nd Edn.) 452. 


Case referred to: 
(1) Re Express Engineering Works, Ltd., [1920] 1 Ch. 466; 89 L.J.Ch. 879; 122 
L.T. 790; 36 T.L.R. 275, C.A.; 9 Digest (Repl.) 606, 4016. 


Appeal from Croydon County Court. 

An application was made to the registrar of the Croydon County Court by a 
judgment creditor of the Oxted Motor Co. for an order that the appointment of 
certain liquidators of the company be set aside on the ground that a resolution for 
the voluntary winding-up of the company had not been properly passed. All the 
shares in the company were held by the two directors, G. H. Henry and E. L. 
Tessier. On Nov. 2, 1920, Captain Welling Laurie obtained a judgment against 
the company for £875 and costs. On Nov. 3 a warrant to levy execution was 
issued to the sheriff, but he was already in possession under another judgment. 
On Nov. 2 Henry and Tessier, the only shareholders of the company, met at the 
offices of the company, and passed a resolution that the company could not by 
reason of its liabilities continue its business, and that it was advisable to wind-up 
the same. A formal resolution for the voluntary winding-up of the company on 
these grounds was then signed by Henry and Tessier, and one B. B. McCullum 
was appointed liquidator. No previous notice of the intention to propose this 
resolution as an extraordinary resolution had been given to the shareholders. The 
voluntary liquidation was confirmed at a meeting of creditors of the company on 
Nov. 22, 1920, when one Sunderland was appointed joint liquidator with McCullum. 
On Dec. 3, 1920, Sunderland’s appointment was confirmed by an order of the 
registrar of the Croydon County Court, and a committee of inspection, including 
the judgment creditor, was appointed. Cross proceedings followed, by the liqui- 
dators to restrain the judgment creditor from proceeding with the execution under 
his judgment, and by the judgment creditor for the removal of the liquidators on 
the ground that no valid resolution to wind-up the company had been passed. 
The contention of the judgment creditor was upheld by the registrar, and he set 
aside the appointment of the liquidators. The liquidators appealed to the county 
court judge, who affirmed the order of the registrar setting aside the appointment 
of the liquidators. The liquidators appealed to the Divisional Court. 

By the Companies (Consolidation) Act, 1908: 

‘Section 69. A resolution shall be an extraordinary resolution when it has 
been passed by a majority of not less than three-fourths of such members 
entitled to vote as are present in person or by proxy . . . at a general meeting 
of which notice specifying the intention to propose the resolution as an extra- 
ordinary resolution has been duly given. . . . Section 182. A company may 
be wound-up voluntarily . . . (3) if the company resolves by extraordinary 
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resolution to the effect that it cannot by reason of its liabilities continue its 
business and that it is advisable to wind-up.”’ 


Luxmoore, K.C., and 0. A. J. Bonner for the liquidators. 
W. Higgins and Engelbach for the judgment creditor. 


LUSH, J.—This appeal must be allowed. There is no doubt that all the share- 
holders in this company—there were in fact only two—met at the office of the 
company and passed a resolution that the company could not by reason of its 
liabilities continue its business, and that it was advisable to wind it up, and 
accordingly that it be wound-up voluntarily. It is argued that notwithstanding 
the fact that all the shareholders in the company were present and supported that 
resolution, it was not a valid extraordinary resolution to wind-up the company, 
because the requirements of s. 69 of the Companies (Consolidation) Act, 1908, had 
not been complied with. That section defines an extraordinary resolution. There 
is no doubt that no notice had been given before the shareholders met intimating 
an intention to propose this resolution as an extraordinary resolution. It is con- 
tended that unless the notice contemplated by that section has been given a reso- 
lution is not valid as an extraordinary resolution, and it is said that, notwith- 
standing that all the shareholders in the company were present and were dealing 
with a matter which was intra vires, and were all supporting the resolution, and 
notwithstanding that there was no fraud, still this resolution was invalid as an 
extraordinary resolution to wind-up the company voluntarily because the statutory 
requirements of s. 69 with regard to notice had not been complied with. In my 
opinion, that contention is not well founded. It would be an extraordinary result 
if, after all the shareholders of a company had been present at a meeting and had 
unanimously passed a resolution to wind-up the company voluntarily, anyone else 
could impeach that resolution on the ground that the shareholders had not had 
notice of the intention to propose the resolution as an extraordinary resolution, 
and that, therefore, the requirements of s. 69 had not been complied with. In my 
opinion the shareholders are just as much entitled to waive the formality of notice 
for the purpose of turning a resolution into an extraordinary resolution as for 
any other purpose. 

Re Express Engineering Works, Ltd. (1) is an authority in support of the view 
that the statutory requirements with regard to notice can be waived. It is true 
that in that case the resolution was not a resolution to wind-up the company, but 
a resolution to issue certain debentures. What happened there was this: all the 
shareholders of the company—there were only five—were also directors, and met as 
directors at a board meeting, and afterwards passed the resolution to issue the 
debentures without constituting themselves into a meeting of shareholders and 
without any notice having been given for the calling of a general meeting of share- 
holders, as required by s. 67 of the Companies (Consolidation) Act, 1908. The 
company was afterwards wound-up, and it was contended by the liquidator that 
as the requirements of the statute had not been complied with the resolution to 
issue the debentures was invalid. The Court of Appeal affirmed the decision of 
Astpory, J., that the requirements of the statute were intended for the protection 
of the shareholders, and that if the resolution was a matter intra vires the members 
of the company, and there was no fraud, the shareholders could waive all for- 
malities as regards notice, and that the resolution was just as valid as if the 
requisite notice had been given. WarrINGTon, L.J., said: 


‘It happened that these five directors ‘were the only shareholders of the 
company, and it is admitted that the five, acting together as shareholders, 
could have issued these debentures. As directors they could not, but as share- 
holders acting together they could have made the agreement in question. It 
was competent to them to waive all formalities as regards notice of meetings, 


&c., and to resolve themselves into a meeting of shareholders and unanimously 
pass the resolution in question.”’ 
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A If that is true in the case of a resolution to issue debentures, it seems to me that 
it is equally true in the case of a resolution to wind-up a company voluntarily, 
such as the resolution in the present case. It is said that in the case of an extra- 
ordinary resolution the legislature has made it imperative that the notice required 
by s. 69 should be given, in order to give an opportunity for the shareholders to 
consider whether the resolution should be passed, and that it is not competent to 

B waive that formality. I cannot see any reason why shareholders should not be 
able to do in that case what they can do in any other case. In the absence of 
fraud I think that shareholders can waive the notice in this case just as freely as 
they could in Re Express Engineering Works, Ltd. (1). For these reasons I think 
that the judgment of the county court judge was wrong, and that the appeal 
must be allowed. 


GREER, J.—I agree that this appeal must be allowed. The question is whether 
the resolution that was passed was a valid and effective resolution to wind-up the 
company. It is said that the resolution cannot be valid as an extraordinary 
resolution within s. 182 of the Companies (Consolidation) Act, 1908, owing to the 
absence of the notice required by s. 69 of that Act. Under s. 182 a company can 

— only be wound-up voluntarily in three ways. The third method is the one which 
is material in this case, which is that if the company resolves by extraordinary 
resolution to the effect that it cannot by reason of its liabilities continue its 
business, and that it is advisable to wind-up. There was a general meeting of the 
company in the sense that there was a meeting of the shareholders of the company 
at which all the shareholders were present, but there had been no notice given 

FE of an intention to propose an extraordinary resolution at that meeting or other- 
wise, unless the request to sign the minute of the resolution is a notice of intention 
to propose the resolution as an extraordinary resolution. The liquidators may 
put their case in two ways; they may say that notice was duly given by reason 
of what took place between the two shareholders, and that the requirement that 
the notice should be a seven days’ notice was waived. It may also be said that 

F whether the notice required by s. 69 has been duly given or not that is a matter 
that concerns the shareholders alone, because the legislature has given the share- 
holders the right to say whether or not a company shall be voluntarily wound-up. 
The creditors of the company have no voice in the matter, and they cannot object 
to the validity of a resolution to wind-up voluntarily by saying that the proper 

; notice to pass that resolution as an extraordinary resolution has not been given. 

G This view is supported by the decision of the Court of Appeal in Re Express 

Engineering Works, Ltd. (1). That is a case in which it might be said that the 

ereditors had an interest in the matter, because it arose after the company was 
being wound-up, and when the interest of the creditors of the company had 
come into conflict with the interests of the shareholders. 


C 





Appeal allowed. 
H Solicitors: Woodham Smith & Borradaile; Calvert H. E. Smith, Richmond. 
[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 
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A 
Re HILL. Ex parte HOLT & CO. 


[Kine’s Bencu Division (Horridge and Salter, JJ.), May 2, 1921] 
[Reported [1921] 2 K.B. 831; 90 L.J.K.B. 734; 125 1h. FSG: 
[1921] B. & C.R. 12] 


Bankruptcy—Bankruptcy notice—Petition—Notice or petition based on judgment B 
debt—Change in membership of judgment creditor firm between date of 
judgment and issue of notice—Need of leave to issue execution. 

Execution—Leave to issue—Partnership—Change in membership of judgment 
creditor firm between judgment and execution—‘‘Change .. . in parties 
entitled to execution’’—R.S.C., Ord. 42, r. 23 (a). 

Where a firm has recovered judgment in the firm name against a debtor, the © 
subsequent retirement of a member of the firm does not render it necessary to 
obtain leave of the court to issue execution before a bankruptcy notice may be 
issued or a bankruptcy petition presented in the name of the firm, for such 
retirement is not a ‘‘change by death or otherwise in the parties entitled to 
execution’’ within the meaning of R.S.C., Ord. 42, r. 23 (a). 


Notes. As to service of a bankruptcy notice by a firm, see 2 Hatsspury'’s Laws D 

(8rd Edn.) 274, as to presentation of bankruptcy petitions by a firm, see ibid. 287; 

and for cases see 4 Dicresr (Repl.) 91-93. As to leave to issue execution, see 

16 Hauspury’s Laws (8rd Edn.) 7-9; and for cases see 21 Dicesr 424-429. As to 

the power of continuing parties to issue execution, see 28 Hatspury’s Laws (8rd 

Edn.) 574; and for cases see 36 Dicresr (Repl.) 512. 

Cases referred to in argument : 

Re Woodall, Ex parte Woodall (1884), 13 Q.B.D. 479; 53 L.J.Ch. 966; 50 L.T. 
747; 32 W.R. 774; 1 Morr. 201, C.A.; 4 Digest (Repl.) 92, 826. 

Re Wenham, Ex parte Battams, [1900] 2 Q.B. 698; 69 L.J.Q.B. 803; 83 L.T. 
94; 48 W.R. 627; 44 Sol. Jo. 609; 7 Mans. 309, C.A.; 4 Digest (Repl.) 93, 
844, 

Appeal from the decision of the registrar of the Brentford County Court refusing 

to set aside a bankruptcy notice and petition. 

In 1919 one Frank Hill (hereinafter termed ‘‘the debtor’’) was indebted to the 

then firm of ‘‘Holt & Co.’’ On Nov. 15, 1919, the firm obtained judgment against 

the debtor in the King’s Bench Division. At the date of the judgment the 

members of the firm were (i) Victor George Mackenzie Holt; (ii) Herbert Frederick a 

Guinness; (iii) Martin Drummond Vesey Holt; and (iv) Arthur Vavasour Barter. 

They were persons who under the Registration of Business Names Act, 1916, were 

registered as constituting the said firm in 1919. Herbert Frederick Guinness 

retired from the said firm on or as from Mar. 31, 1920, and so far as he was 
concerned the partnership subsisting between the said four persons was dissolved. 

Formal notice of the dissolution of the said firm was published in the ‘‘London H 

Gazette.’’ On Jan. 1, 1921, the firm of Holt & Co. issued a bankruptcy notice 

against the debtor following the form of the judgment above referred to, and, the 

said notice not having been complied with, a petition in bankruptcy was presented 
against the debtor on Feb. 9, 1921. Objection having been taken both to the 
notice and the petition on the ground that the firm of ‘‘Holt & Co.’’ therein 

referred to was not the firm which had recovered judgment, the registrar of the I 

Brentford County Court overruled the objection and made a receiving order. The 

debtor appealed. 

By R.S.C., Ord. 42, r. 28 (a) : 


‘Where . . . any change has taken place by death or otherwise in the parties 
entitled to execution . . . the party alleging himself to be entitled to execution 
may apply to the court or a judge for leave to issue execution accordingly. . . ."’ 
Hinde for the debtor. 

Stable for the creditor, the firm. 


E 
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A HORRIDGE, J., stated the facts and continued : It is now said that as Guinness 
had retired, leave should have been applied for and obtained in order to enable the 
firm to issue execution. In other words it is said that that execution cannot issue 
unless there is leave to proceed under R.S.C., Ord. 42, r. 23 (a). In my judgment 
this contention is ill-founded. ‘‘The parties entitled to execution’ in this case 
are the firm. The proceedings in 1919 were instituted in the name of the firm. 

B It is the same firm with one partner gone that issued the bankruptcy notice. 


It is material in this connection to remember that by s. 38 of the Partnership 
Act, 1890 


“After the dissolution of a partnership the authority of each partner to bind 
the firm and the other rights and obligations of the partners, continue not- 
withstanding the dissolution as far as may be necessary to wind-up the affairs 

Cc of the partnership, and to complete transactions begun but unfinished at the 
time of the dissolution, but not otherwise.”’ 


In my judgment the receiving order in the present case was rightly made and this 
appeal should be dismissed. 


SALTER, J. 





I agree. 


Appeal dismissed. 
Solicitors: Fowler, Legg & Young; Dowson & Sankey. 


[Reported by W. V. Batu, Esq., Barrister-at-Law. ] 


Re MORRIS. MAYHEW v. HALTON 


[Courr or Appeat (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
October 20, 21, 24, 1921] 


[Reported [1922] 1 Ch. 126; 91 L.J.Ch. 188; 126 L.T. 281; 
38 T.L.R. 27; 66 Sol. Jo. (W.R.) 18] 


G Income Tax—Deduction of tac—Interest—Mortgage interest—Compound interest 
with yearly rests—Capitalisation of interest. 

By a mortgage executed in 1898 the next-of-kin of a person, who had not 
made a will and had been certified a lunatic, assigned all their shares and 
interests as such next-of-kin in the estate of the lunatic on her death to an 
insurance society on the payment by the society to them of £20,000, with a 

H_~—siproviso that the society should re-assure the mortgaged premises to them on 
payment at any time after the death of the lunatic to the society of £40,000 
with compound interest for the same at the rate of 4} per cent. per annum 
from the day of the death of the lunatic with yearly rests. The lunatic died 
in 1915, and in October, 1919 (before which date n0 payment had been made 
to the mortgagees), the mortgagors claimed to be entitled to deduct income tax 

J from the sum then due to the society for such compound interest prior to 
payment of the same to the society. 

Held: the provision for the payment of compound interest with yearly rests 
did not (as each year’s interest was added to capital) change the interest into 
capital for the purposes of income tax, ae therefore, the mortgagors were 

j o make a deduction for income tax. 
ee Mortgage, Davies v. Craven (1), [1907] 2 Ch. 448, approved 


and followed. 
Decision of P. O. LAWRENCE, J., (1920), 124 L.T. 829, affirmed. 


¥ 
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Notes. Applied: I.R.Comrs. v. Oswald, [1945] 1 All E.R. 641. Referred to: 
Re Jauncey, Bird v. Arnold, [1926] Ch. 471; I.R.Comrs. v. Holder, [1931] 2 K.B. 
81; Marland v. I.R.Comrs. (1934), 19 Tax Cas. 467. 

As to yearly interest, etc., payable out of profits brought into charge to tax, see 
20 Haussury’s Laws (3rd Edn.) 868 et seq.; and for cases see 28 Dicest (Repl.) 
180 et seq. 


Cases referred to: 
(1) Re Craven’s Mortgage, Davies v. Craven, [1907] 2 Ch. 448; 76 L.J.Ch. 651; 
97 L.T. 475; 28 Digest (Repl.) 183, 751. 
(2) Hopkinson v. Rolt (1861), 9 H.L.Cas. 514; 34 L.J.Ch. 468; 5 L.T. 90; 7 
Jur.N.S. 1209; 9 W.R. 900; 11 E.R. 829, H.L.; 35 Digest 487, 1776. 


Appeal by mortgagees, Norwich Union Life Insurance Society, from an order 
of P. O. Lawrence, J. 

By an indenture of mortgage, dated June 6, 1898, and made between John 
Harrison Hodgson and other persons therein named (hereinafter called the mort- 
gagors) of the one part and the Norwich Union Life Insurance Society (hereinafter 
called the Norwich Union) of the other part, the mortgagors in consideration of 
£20,000 advanced to them by the Norwich Union assigned to the Norwich Union 
the shares, rights, and interests which the mortgagors or any of them as some 
or one of the next-of-kin of Ellen Ann Robinson Morris (who was then living, but 
had been found ‘‘lunatic’’ by inquisition) might be, or become, possessed of or 
entitled to expectant upon the death of Ellen Ann Robinson Morris (hereinafter 
called ‘‘the lunatic’’) of and in certain investments and other property therein 
specified, subject to the following proviso for redemption : 


‘‘Provided always, and it is hereby agreed and declared that if the mort- 
gagors or some or one of them or any persons entitled to the equity of redemp- 
tion in the mortgaged premises shall at any time after the death of the lunatic 
pay to the mortgagees or their assigns all costs, charges, and expenses which 
they may hereafter properly incur in relation to this security and also the sum 
of £40,000 with compound interest for the same at the rate of £4 10s. per cent. 
per annum from the day of the death of the lunatic with yearly rests, the 
mortgagees or their assigns will at any time thereafter upon the request and 
at the cost of the persons requiring the same reassure the mortgaged premises 
to the persons entitled thereto respectively or as they shall direct.’’ 

The indenture of mortgage also contained a declaration that nothing therein con- 
tained should render the mortgagors or any of them personally liable for the 
principal sum and interest thereby secured, but that the same should be exclusively 
charged on and payable out of the mortgaged premises. The lunatic died on 
Jan. 24, 1915. On May 17, 1915, judgment was pronounced in this action for the 
administration of the real and personal estate of the lunatic. By the order on 
further consideration dated Oct. 10, 1919, £40,000 was directed to be paid out 
of court to the Norwich Union in discharge of the amount (exclusive of interest 
and costs) due under and by virtue of the indenture of mortgage of June 6, 1898, 
and by the same order a sufficient amount of war stock was directed to be carried 
over to a separate account to answer the compound interest due under the indenture 
of mortgage as from Jan. 24, 1915, such carrying over to be without prejudice to 
any question as to the interest or income tax which might arise between the 
mortgagees and mortgagors, and liberty was given to the parties to apply to the 
judge in chambers as to payment out or otherwise in respect of the funds so carried 
over. Pursuant to that order £40,000 was duly paid to the Norwich Union, and a 
sufficient amount of war stock to answer the compound interest 
over to a separate account as directed. 

On April 1, 1920, the Norwich Union took out a summons, which, so far as 
material for the present decision, asked in substance for a declaration that the 
mortgagors were not, under the mortgage of June 6, 1898, entitled by way of 
deduction for income tax to any part of the funds so carried over and for payment 
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out to them of such funds without deduction on account of income tax except in 
respect of tax payable on the dividends accrued on the funds since they were 
carried over. The mortgagors opposed that application and claimed that they 
were entitled by way of deduction for income tax to so much of the funds carried 
over to the separate account as was equal to the income tax on each instalment 
of interest as and when it became due. The summons was adjourned into court 
and came on to be heard before P. O. Lawrence, J., in October, 1920, when his 
Lordship decided (124 L.T. 329) that the mortgagors were entitled to deduct 
income tax before payment of the amount found due for compound interest in 
accordance with the decision of Warrinaton, J., in Re Craven’s Mortgage, Davies 
v. Craven (1), which completely covered the point and must be followed. From 
that decision the Norwich Union now appealed. 


Jenkins, K.C., and J. W. F. Beaumont for the mortgagees, Norwich Union Life 
Insurance Society. 

Hildyard, K.C., and A. M. Latter, Cyril L. King and Wilfrid Hunt, for the 
several mortgagors, were not called on to argue. 


LORD STERNDALE, M.R.—This is a very important case because it arises on 
a common form reversionary mortgage deed. It is a matter which, with income 
tax at the present rate, involves large sums of money. It arises on a mortgage to 
the Norwich Union Life Insurance Society, of a reversion falling in on the death 
of a lady who is a lunatic. The mortgage provided that in consideration of 
£20,000 paid to the mortgagors by the mortgagees, they conveyed as beneficial 
owners their interests in the real and personal estate of the lunatic to the mort- 
gagees, subject to redemption on payment by the mortgagors at any time after the 
_ death of the lunatic to the Norwich Union of £40,000, with compound interest on 
the same at the rate of 44 per cent. per annum from the day of the death of the 
lunatic, with yearly rests. I do not think that ‘‘yearly rests’’ adds anything to 
the matter because it merely states the periods at which the interest is to become 
payable on what I will call for the moment—I do not wish to beg the question— 
the overdue interest. It might have been half-yearly rests, or it might have 
been two-yearly rests, and the result would have been just the same. On payment 
to the mortgagees it is sought to deduct income tax on the amount of interest 
from the death of the lunatic. It is contended by the mortgagees that that amount 
cannot be deducted, but that the only amount that can be deducted would be the 
tax on the interest of the last year if that were paid in the last year. It is con- 
tended that the result of the words ‘‘compound interest,’’ means that at the end 
of each year, when the rest is taken any interest that is overdue at that time at 
once becomes capital for all purposes, and therefore when it is paid to the 
mortgagees it is a repayment of capital and not a payment of interest. 

The question is whether the payment of the amount which is equal to the 
number of years’ interest which was unpaid is interest on money paid yearly, 
or otherwise, or any annuity or other annual payment. If it be, then income tax 
is payable on it, and if the income tax be payable on it the mortgagors, when the 
money comes to be paid over, would be entitled to deduct this tax. 

To my mind the question is a very short one, and my answer to the question 
whether right or wrong, can be stated very shortly indeed.. In my opinion the 
words ‘‘compound interest’? are not comprehensive, and do not mean all that it 
is said by the mortgagees that they do mean. The agreement which the mortgagor 
makes—and I am satisfied that it would probably be the only one that he ever 
thought he was making—is that if he does not pay his interest as it should be paid 
after the death of the lunatic at its due date, then he shall have to pay interest on 
that interest as well as interest on capital which is unpaid. The way in which it 
is generally done in keeping accounts is that at the end of the first and every other 
year the interest for that year which is unpaid is added to the capital. At the end 
of the first year it is added to the capital; at the end of the second year if it is 


654 ALL ENGLAND LAW REPORTS REPRINT {1921} All E.R. Rep. 


unpaid, it is added to the sum made up of the capital and the first year’s interest; 
and on those aggregate sums interest is calculated for the future. It would be 
more complicated but it seems to me it would carry it out just as well, if the 
interest were not added to the capital, but two accounts were kept, one charging 
interest on the sums of overdue interest which are not paid from year to year. 
I think the effect would be exactly the same. That is not the way in which it is 
done. It would be a cumbrous and unbusinesslike way of doing it. 

The adding of the interest year by year, the first year to the capital sum, the 
second year to the capital sum plus the first year’s interest, is commonly and 
conveniently spoken of as ‘‘capitalising’’ the interest. It is capitalising the 
interest in a sense, and in the sense in which junior counsel for mortgagees put the 
matter to us. He said that the interest should be treated as capital for the purpose 
of bearing interest; and in the sense that it becomes a thing which bears interest 
itself, which interest, as a rule does not, it may be said to be capitalised, that is to 
say, it may be said to be put in the same position as capital is, as a thing which 
bears interest. But it seems to me that it is going a very long way beyond that 
to say that it is made capital for every purpose, and that when it is paid, at the 
expiration of perhaps ten years, it is paid, all except the last year, as capital. I 
do not think that these words necessarily show, or indeed do show, that the 
mortgagor intended that any unpaid interest should become capital for all pur- 
poses, the result no doubt if it were so being that he pays more than he would 
pay if it is to be considered as interest, because if he had paid his interest at the 
end of the first year he would have paid it, less tax. That is admitted. If it is to 
become capital for all purposes, then he has to pay that as part of the capital, 
without any deduction of tax at all. I do not think such a matter was ever con- 
templated, and I do not think that that is the meaning of an agreement simply to 
pay compound interest. The word ‘‘capitalisation,’’ used in many of the quoted 
books, is a convenient word, but for the purposes for which it has been used in 
the argument before us it is a fallacious word, because it is taken as meaning 
capitalised for all purposes, income tax and otherwise. I do not think that is the 
meaning of the words. I think, not to beg the question, that when these sums 
come to be paid, at the end of the time when payment is made, although interest 
has been charged on that, and although as a matter of bookkeeping, they have 
been from time to time added to the capital, they do not cease to be interest on 
which interest has been paid. Therefore, I think that this appeal fails and should 
be dismissed with costs. I may add that in principle I do not think that any 
distinction can be drawn between this case and Re Craven’s Mortgage, Davies v. 
Craven (1). I agree with P. O. Lawrence, J., as to that, and I think that that 
case was rightly decided. 


WARRINGTON, L.J.—The question in the present case is whether or not, in 
calculating the amount of interest payable by certain mortgagors to their mort- 
gagees, on the redemption of the property comprised in the mortgage, it is right 
to deduct income tax from time to time payable in respect of that interest. It 
happens that the interest is described as “compound interest,’’ and it is said that 
because the interest is compound interest, there is then no longer any possibility 
of deducting income tax, except of course in respect of the interest during the 
final year when redemption takes place, as it does in this case, in the middle 
of the year. 

One, Ellen Morris, was in 1898, and had for many years previously, been a 
lunatic. She had a number of relations who were her “presumptive next-of-kin, 
that is to say, who, if she died, under the existing circumstances would be entitled, 
as statutory next-of-kin, to share between them her estate, which was a large one. 
In those circumstances, in 1898 certain of those persons were desirous of ‘raising 
money on their presumptive interests in Miss Morris's estate, and they succeeded 
in getting the Norwich Union Life Insurance Society to make them an advance. 
The security for the advance took this form. The actual sum advanced was 
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A £20,000, the principal sum to be paid on redemption was £40,000. The proviso 


E 


for redemption was in these terms: 


“If the mortgagors or some or one of them... . shall at any time after the 
death of the lunatic pay to the mortgagees or their assigns all costs, charges 
and expenses which they may hereafter properly incur in relation to this 
security, and also the sum of £40,000 with compound interest for the same at 


the rate of £4 10s. per cent. per annum from the day of the death of the 
lunatic with yearly rests ...”’ 


then the mortgagees will reassign. The lunatic died on Jan. 24, 1915. The time 
has now arrived when the money arising from her estate is available for redemp- 
tion. The mortgagors propose that out of that money there shall be paid £40,000 
and compound interest, deducting each year the tax at the legal rate in force for 
that year, that is to say, for the first year ending Jan. 24, 1916, there would be 
deducted income tax on £1,800, for the next year the interest would have to be 
reckoned upon that £1,800, less the tax, and again what would be actually paid 
would be that amount, less the income tax, and so on. The mortgagees, on the 
other hand, insist that they are entitled to have each year’s interest treated as if 
it were not interest at all but capital, added to the capital and paid in full, without 
any deduction for income tax, the only interest then being subject to that deduction 
being the interest for the broken year at the end of the period. 

Which of those two contentions is right? Deduction of income tax from interest 
is provided for by r. 19 of the General Rules applicable to all the Schedules of the 
Income Tax Act, 1918. I read it shortly, leaving out what is immaterial : 


‘Where any yearly interest of money . . . is payable wholly out of profits 
or gains brought into charge to tax, no assessment shall be made upon the 
person entitled to such interest, annuity, or annual payment, but the whole of 
those profits or gains shall be assessed and charged with tax on the person 
liable to the interest, annuity, or annual payment, without distinguishing 
the same, and the person liable to make such payment, whether out of the 
profits or gains charged with tax or out of any annual payment liable to deduc- 
tion, or from which a deduction has been made, shall be entitled, on making 
such payment, to deduct and retain thereout a sum representing the amount 
of the tax thereon at the rate or rates of tax in force during the period through 
which the said payment was accruing due.’’ 

The real question is: Does the interest cease to be yearly interest of money, 
because at the end of the specified period expressed by the expression yearly or 
half-yearly rests, as the case may be, the interest unpaid itself bears interest? 
In my opinion it does not. All that the expression ‘‘compound interest’’ means is 
that if the interest is not paid, or so much thereof as is not paid, it, or that portion 
of it, shall itself bear interest, and so on. The mortgagees insist that the real 
effect of expression ‘‘compound interest’ is that the interest unpaid shall for the 
future for no purpose be regarded as interest, but shall thenceforth be added to 
the principal to be paid. In my opinion, that is not the result of the expressions 
which have been used. 
It is unnecessary to deal with anything except the document before us which 
contains the expression simply ‘compound interest . . . with yearly rests. It is 
unnecessary to express my opinion as to what might be the result if, instead of 
so wording the document, it had provided, in express terms, for the capitalisation 
of each year’s interest—and by capitalisation I mean for the complete conversion 
of that interest into principal. Whether such a provision would make any differ- 
ence in the result, and whether, if it did, it would contravene r. 23 of the Rules 
applicable to All Schedules which renders void any contract for payment of interest 
without deduction and would so be void, or not, I express no opinion, except, that 
I think both points are open to grave consideration, namely, whether the express 
have referred to would have any more effect than that with which we 
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are dealing, 
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of the Income Tax Act, 1918. I think that both those questions are open to very 
serious consideration if and when they arise. They do not arise in the present 
case, and I, therefore, express no opinion on them. In my opinion, both Re 
Craven’s Mortgage, Davies v. Craven (1) and the present case were rightly decided, 
and therefore this appeal must be dismissed with costs. 


YOUNGER, L.J.—I am of the same opinion. I so far agree with the argument 
on behalf of the mortgagees that I think, whether these annual instalments of 
interest are in fact or in substance capitalised or not, there can be little doubt that 
as a mere matter of administration there is little or no distinction between accounts 
properly kept under this security and those which would be kept if these instal- 
ments were in fact for all purposes capitalised. That is to say, so far as I can 
see, after the operation directed by this deed is completed, there remains no 
respect in which any part of the aggregate fund thereupon secured is differentiated 
for any purposes from any part of it. I may illustrate what I mean by an example: 
In the case of a mortgagee’s account, on realisation of his security or on receipt 
of an instalment on account of what is due to him, where there is an arrear of 
interest, all moneys received by the mortgagee are properly applied by him, firstly, 
in payment of interest in arrear, and thereupon in reduction of principal, the result, 
of course, being to increase the total sum of interest unpaid beyond the amount 
which would be in arrear if the instalment was applied, first, in payment of prin- 
cipal, or was applied rateably in payment of both principal and interest. But in 
the case of this mortgage deed, if the mortgagees had, after Jan. 25, 1916, pro- 
ceeded to realise their security, the amount due to them calculated to Jan. 25, 1916, 
would not, so far as principal and accrued interest were concerned, be due to them 
so far as I can see, in respect of two accounts, principal and interest, but would 
be due to them, on one account only, and the interest first discharged out of the 
proceeds of realisation would be confined to the current interest only. But I take 
leave gravely to doubt whether the provision referred to, although it produces a 
result not in substance distinguishable from a capitalisation of interest, is either 
such a capitalisation or is intended so to be. If it be, then I fear and think that 
consequences quite unforeseen and unintended both by the mortgagors and mort- 
gagees might necessarily ensue. 

These payments, if they are held to be so capitalised must, I conceive, be treated 
as if the arrangement in the deed had amounted to an agreement on the part of 
the mortgagees to permit the sum payable to them in every year by way of interest, 
instead of being paid, to be charged on the property as an addition to the original 
advance, or as a further advance. If so, then on the principle of Hopkinson v. 
Rolt (2), the mortgagees might or would find themselves in respect of any or all of 
those advances postponed in point of security to any mesne incumbrance of which 
before they were made they had notice. I think it may well be that this conse- 
quence, neither foreseen nor intended by either of the parties to the deed, can only 
be avoided by treating all accumulations of interest as being additions to the sum 
remaining unpaid in respect, not of principal, but of interest, and therefore not in 
the sense now contended for capitalised at all. My own view is that this is the 
true result of the clause, and it is agreed as I understand, if that be so, that the 
order under appeal is not open to review. 

r will assume, however, contrary to that opinion that these instalments are 
capitalised, and also I will assume, without deciding it, that there is nothing in 
the Income Tax Act, 1918, which precludes an agreement between the parties to 
that effect. The question then remains: What is the sum which is so capitalised 
in every year. In my judgment, on the true construction of this deed, it is that 
sum and no more than that sum which would in respect of interest have been 
then payable to the mortgagees if the deed, in place of permitting it in effect to be 
added to the principal, had directed it to be paid to them. 
= eda that one of two possible transactions may on analysis be said to 
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the provision is in effect one by which the mortgagor submits to the addition in 
every year to the principal then secured by the mortgage of a further capital sum 
equal to 4} per cent. on that principal; or it may be said that the provision is in 
effect one under which the mortgagees re-lend to the mortgagor the interest which 
is treated as having been paid to him. I cannot myself see how the mortgagees 
can succeed here unless they are able to establish that the first and not the second 
of these transactions is that which is really carried out by the provision in question. 
But I cannot myself doubt that the second and not the first of these operations 
more closely approximates to what is actually effected by the words used. This 
provision is not dealing with a capital sum at all. It is dealing with a sum of 
interest accruing from day to day as interest and bearing that character, until by 
virtue of the provision of the deed by being added to the principal it itself carries 
interest. The mortgagor under this deed could, it is agreed, in any year stop this 
operation from being completed by paying to the mortgagees the interest for that 
year. What is the sum he would have to pay? Admittedly, the interest less tax. 
I am led by this consideration to the conclusion that the real effect of such a pro- 
vision as this on analysis is to add to the principal the sum only which would be 
_ added if notionally that interest had been paid and were at once re-lent to the 
mortgagor on the security. It is said that this view of the bargain is subversive 
of existing practice. It may be; I do not know. It is, however, a fair observation 
to be made in that connection that a provision for capitalising interest can fairly 
be construed so as to charge the mortgagor with a rate higher than that payable 
by him if the interest be paid as it becomes due. That is a strong thing to say; 
yet that, and nothing less would result from acceding to the claim here made by 
the appellants. They will, if they be right, in fact receive a sum in respect of 
interest exceeding any which would be theirs under a covenant to pay each year 
interest at the rate of 44 per cent., and that addition to the mortgagees’ receipts 
would be obtained by in effect charging the mortgagors for their benefit with 
income tax twice over. In these days of high income tax the result to a mortgagor 
of accepting the mortgagees’ view would be crushing. It ought, I think, only to 
be brought about by language so clear and unambiguous as to be free from any 
uncertainty. The terms of the present deed are, I think, quite inadequate for 
any such purpose. Accordingly, I think that the decision of the learned judge in 
the court below was correct, and that this appeal should be dismissed. 


Appeal dismissed. 


Solicitors: Collisson, Prichard & Barnes, for Ernest Hicks, Norwich; Tucker, 
Lake & Lyon, for D. A. Woodcock, Manchester; A. T. Plant, for Plant, Abbott ¢ 
Plants, Preston. 


[Reported by E. A. ScraTcHLey, Esq., Barrister-at-Law. | 
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BOYCE v. COX 


[Kine’s Bencn Drviston (Lord Trevethin, C.J., Sankey and Acton, JJ.), 
October 21, 1921] 
[Reported [1922] 1 K.B. 149; 91 L.J.K.B. 122; 126 L.T. 254; 
85 J.P. 279; 88 T.L.R. 51; 66 Sol. Jo. 142; 20 L.G.R. 686; 
27 Cox, C.C. 139] 


Bastardy—'‘ ‘Single woman’’—Mother of illegitimate child married to man other 
than father—Separation order against husband—Affiliation proceedings 
against putative father—Competency—Bastardy Laws Amendment Act, 
1872 (35 ¢ 36 Vict., c. 65), s. 3. 

The respondent, when unmarried, gave birth to a child of which the appellant 
was the father, and during the following twelve months he made payments to 
her for the child’s maintenance. The respondent then married a man other 
than the appellant, and the husband maintained the child until the respondent 
left him on account of his cruelty and obtained a separation order. She then 
applied to the justices for an affiliation order against the appellant. 

Held: the effect of s. 5 (a) of the Summary Jurisdiction (Married Women) 
Act, 1895, in conjunction with s. 26 of the Matrimonial Causes Act, 1857, was 
to confer on the respondent the status of a feme sole, and, therefore, she was 
to be regarded as a ‘“‘single woman”’ within s. 3 of the Bastardy Laws Amend- 
ment Act, 1872, and as such was entitled to have a summons issued to the 
appellant and an affiliation order made against him. 


Notes. Section 26 of the Matrimonial Causes Act, 1857, was repealed by the 
Supreme Court of Judicature (Consolidation) Act, 1925, s. 226 and Sched. 6, and 
replaced by s. 194 (1) (b) of that Act, and a new subsection was substituted for 
s. 194 (1) (b) by the Law Reform (Married Women and Tortfeasors) Act, 1935, s. 5 
and Sched. 1 (11 Haussury'’s Srarures (2nd Edn.) 835). The Bastardy Laws 
Amendment Act, 1872, was repealed by the Affiliation Proceedings Act, 1957 (37 
Hauspury’s Srarures (2nd Edn.) 36), of which ss. 1 and 2 (1) replace s. 3 of the 
Act of 1872. 

As to affiliation proceedings, see 8 Hatspury’s Laws (8rd Edn.) 110, 111; and 
for cases see 38 Digest 387 et seq. For the Bastardy Laws Amendment Act, 1872, 
see 2 Hatspury’s Statutes (2nd Edn.) 478. 


Cases referred to: 
(1) Stacey v. Lintell (1879), 4 Q.B.D. 291; 48 L.J.M.C. 108; 40 L.T. 558; 43 
J.P. 510; 27 W.R. 551, D.C.; 8 Digest 387, 259. 
(2) Peatfield v. Childs (1899), 63 J.P. 117; 8 Digest 388, 262. 


Also referred to in argument: 


R. v. Pilkington (1853), 2 E. & B. 546; 21 L.T.0.8. 165; 17 Jur. 554; 1 W.R. 
410; 17 J.P.Jo. 388; 1 C.L.R. 945; 118 E.R. 872; sub nom. Ex parte Grimes, 
22 L.J.M.C. 153; 8 Digest 388, 265. 

Tozer v. Lake (1879), 4 C.P.D. 322; 41 L.T. 280; 43 J.P. 656; 3 Digest 887, 260. 

Healey v. Wright, [1912] 3 K.B. 249; 81 L.J.K.B. 961; 107 L.T. 418; 28 T.L.R. 
439; 23 Cox, C.C. 178, D.C.; 8 Digest 388, 261. 

Lang v. Spicer (1836), 1 M. & W. 129; 1 Gale, 426; 3 Nev. & M.M.C. 556; 5 
L.J.M.C. 60; 150 E.R. 374; sub nom. Laing v. Spicer, Tyr. & G. 358; 37 
Digest 236, 295. 

Plymouth Union vy. Gibbs, [1903] 1 K.B. 177; 72 L.J.K.B. 33; 87 L.T. 685; 
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37 Digest 236, 296. 


Case Stated by a Metropolitan Police Magistrate, sitting at the North London 
Police Court. 


K.B.D.] BOYCE v. COX 659 


(a) On May 1, 1916, the respondent was delivered of a child of which the 
appellant was the father. (b) Between May, 1916, and May, 1917, he paid 8s. to 
10s. weekly to the respondent for the maintenance of the said child. (c) On 
Dec. 9, 1919, the respondent married James Alfred Cox, with whom she lived and 
cohabited until Nov. 25, 1920, when she left him. (d) The said James Alfred Cox 
before the said marriage knew of the illegitimate child, and from the date of the 
said marriage until Nov. 25, 1920, the said illegitimate child lived with the 
respondent and her husband and was maintained by and at the expense of the said 
husband. (e) On Jan. 18, 1921, the respondent obtained a separation order at the 
North London Police Court on the ground of the persistent cruelty of her husband 
and was granted maintenance to the amount of 10s. a week and the custody of the 
child of the marriage. (f) The existence of the illegitimate child was mentioned to 
the court by the respondent on the hearing of the complaint for a separation order, 
but the expense of its maintenance was not included in the 10s. allowed. (g) On 
Jan. 26, 1921, the respondent applied for and obtained a summons against the 
appellant to affiliate the said child. 

It was contended on behalf of the appellant that the respondent was not a “‘single 
woman’’ within the meaning of the Bastardy Laws Amendment Act, 1872, s. 3, and 
that if the mother of an illegitimate child married before obtaining an affiliation 
order her husband was bound under the Poor Law Amendment Act, 1834, s. 57, to 
support the illegitimate child to the exclusion of the putative father. The magis- 
trate held that the respondent was a ‘‘single woman’’ and made an order for the 
payment of 7s. 6d. a week till the child should attain the age of sixteen. 

The Matrimonial Causes Act, 1857, provided : 


‘Section 126. In every case of a judicial separation the wife shall, whilst so 
separated, be considered as a feme sole for the purposes of contract, and wrongs 
and injuries, and suing and being sued in any civil proceeding. . . 4: 


The Bastardy Laws Amendment Act, 1872, provided : 


“Section 8. Any single woman who may be with child or who may be de- 
livered of a bastard child after the passing of this Act may either before the 
birth or at any time within twelve months from the birth of such child, or at 
any time thereafter, upon proof that the man alleged to be the father of such 
child has within the twelve months next after the birth of such child paid 
money for its maintenance, or at any time within the twelve months next after 
the return to England of the man alleged to be the father of such child, upon 
proof that he ceased to reside in England within the twelve months next after 
the birth of such child, make application to any one justice of the peace acting 
for the petty sessional division of the county, or for the city, borough, or place 
in which she may reside, for a summons to be served on the man alleged by her 
to be the father of the child, and if such application be made before the birth of 
the child the woman shall make a deposition upon oath stating who is the 
father of such child, and such justice of the peace shall thereupon issue his 
summons to the person alleged to be the father of such child to appear at a 
petty session to be holden after the expiration of six days at least for the petty 
sessional division, city, borough, or other place in which such justice usually 
acts.”’ 

The Summary Jurisdiction (Married Women) Act, 1895, provides : 


“Section 5. The court of summary jurisdiction to which any application 
under this Act is made may make an order or orders containing all or any of 
the provisions following, viz. : (a) A provision that the applicant be no longer 
bound to cohabit with her husband (which provision while in force shall have 
the effect in all respects of a decree of judicial separation on the ground of 
cruelty)... .” 

Colam, K.C. (Hilton D. Warner with him), for the appellant. 
G. L. Hardy for the respondent. 
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LORD TREVETHIN, C.J.—This case raises a point as to the power to make an 
order on the putative father of an illegitimate child. The respondent had a child 
by the appellant and afterwards married and had a child by her husband, who 
treated her cruelly, and she obtained an order for separation and to pay 10s. a week. 
The magistrate said that he did not intend that to cover the expense for maintain- 
ing the illegitimate child. Subsequently an order was applied for against the 
putative father and he was ordered to pay 7s. 6d. a week. The order was objected 
to on the ground that she was not a ‘‘single woman.”’ I think that the respondent's 
contention in answer to that objection was right. By s. 5 (a) of the Summary 
Jurisdiction (Married Women) Act, 1895, a separation order is to have the effect of 
a decree of judicial separation on the ground of cruelty, and s. 26 of the Matrimonial 
Causes Act, 1857, provides that a woman who obtained such a decree was to be 
regarded as a feme sole. That distinguishes this case from those cited for the 
appellant. There is a distinct status: the respondent was a ‘‘single woman,”’ not 
living with her husband, and the appeal must be dismissed. 





SANKEY, J.—I agree. The only point which the court has to decide is whether 
the respondent was a ‘‘single woman’’ within the meaning of the Bastardy Laws 
Amendment Act, 1872, s. 3. The courts have from time to time given definitions, 
of which some have been cited, but it is to be observed that in this case the 
respondent had already obtained a separation order from the magistrate, which, by 
s. 5 (a) of the Summary Jurisdiction (Married Women) Act, 1895, is to have the 
effect of a decree of judicial separation. The effect of judicial separation as defined 
in the Matrimonial Causes Act, 1857, s. 26, is that the respondent was a feme sole. 
The only argument adduced against this is that two persons might be liable. I do 
not know whether that may be so, but in the cases cited the circumstances were 
different, because there was no such order. In Stacey v. Lintell (1) in particular, 
the wife was living with her husband at the date of the application. In this case 
the respondent was not only not living with her husband, as in Peatfield v. 
Childs (2), but was actually separated from him by an order of the court. 


ACTON, J.—I agree. 
Appeal dismissed. 
Solicitors: Edmond O'Connor & Co.; Tilley & Watts. 
[Reported by J. F. Watxer, Barrister-at-Law.] 
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Re CUBAN LAND AND DEVELOPMENT CO. (1911), LTD 


[Cuancery Drvisron (P. O. Lawrence, J.), May 31, June 7, 1921] 


[Reported [1921] 2 Ch. 147; 90 L.J.Ch. 440; 125 L.T. 792; 
65 Sol. Jo. 680; [1921] B. & C.R. 168] 


Company—Debenture—Redemption—Clog on equity—Term in debenture in- 
consistent with or repugnant to company's right to redeem—Right of deben- 
ture holders in winding-up to share of surplus assets. 

The holders of debentures in a company were entitled to 6 per cent. interest 
and 50 per cent. of the net profits and to 50 per cent. of the surplus assets in 
a winding-up. They were liable to be paid off by the company at any time on 
receiving six months’ notice. By extraordinary resolutions passed at a meeting 
of the debenture holders on Nov. 11, 1918, the creation of prior lien debentures 
was authorised and the rights of the debenture holders were modified, the net 
profits, and in the case of a winding-up any surplus assets, being payable as 
to one-third to the prior lien debenture stockholders, as to another third to the 
6 per cent. debenture stockholders, and as to the remaining third to the 
company. When the company went into voluntary liquidation the moneys 
secured by the debenture stock and prior lien debenture stock had already 
been paid to the holders. 

Held: the collateral bargain made with the prior lien debenture holders to 
pay them one-third of the surplus assets on a winding-up was not in any way 
inconsistent with or repugnant to the contractual or equitable right of the 
company to redeem; the only distinction between the collateral bargain made 
with the prior lien debenture holders and that made with the 6 per cent. 
debenture holders was that, if the company were to give notice to pay off the 
latter stock before a winding-up, a longer interval would elapse between the 
time when the principal moneys were paid off and the time when the additional 
sum fell due than would be the case with regard to the prior lien debenture 
stock; the fact that the payment of the additional sum was postponed until 
the winding-up did not render the bargain with the 6 per cent. debenture 
holders inconsistent with or repugnant to the contractual and equitable right 
of the company to redeem; nor was it in the nature of a penalty, clogging 
the equity of redemption. 

Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd. (1), [1914] 
A.C. 25, applied. 

Noakes & Co. v. Rice (2), [1902] A.C. 24, distinguished. 


Notes. As to clogging the equity of redemption of debentures, see 6 Hatspury’s 
Laws (3rd Edn.) 485; and for cases see 10 Dicest (Repl.) 805, 806. 


Cases referred to: 
(1) Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd., [1914] A.C. 
25; 83 L.J.Ch. 79; 109 L.T. 802; 30 T.L.R. 114; 58 Sol. Jon O7 bbs 
35 Digest 241, 20. 
(2) Noakes & Co. v. Rice, [1902] A.C. 24; 71 L.J.Ch. 189; 86 L.T. 62; 66 J.P. 
147; 50 W.R. 305; 18 T.L.R. 196; 46 Sol. Jo. 136, H.L.; 35 Digest 241, 19. 


Adjourned Summons. 

The Cuban Land and Development Co. (1911), Ltd., was incorporated in 1911 as 
a private company with a capital of £33,000 divided into 33,000 shares of £1 each, 
of which 32,753 shares had been issued and were fully paid. In 1912 the company 
created an issue of debenture stock for £20,000 and secured the same by a deed 
poll in which it was provided that the stock should bear interest at 6 per cent. and 
should carry the right to 50 per cent. of the net profits of the company available 
for distribution as dividend. On a winding-up, after payment in full of ~ 
debenture stock for the time being outstanding and of the share-capital of the 
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company, the holders of the stock were to be entitled to 50 per cent. of the surplus 
assets. The stock was repayable by the company on six months’ notice. The 
company issued debenture stock of the said issue amounting to £15,950. No 
interest ever became payable in respect of this debenture stock. At a meeting of 
the holders of the debenture stock held on Nov. 11, 1913, in accordance with the 
provisions of the deed poll, resolutions were passed (inter alia) (i) authorising the 
company to create in priority to the existing debenture stock an issue not exceeding 
£20,000 of prior lien debenture stock carrying interest at 6 per cent .. . (iv) that 
in lieu of the debenture stock carrying the right to 50 per cent. of the net profits 
of the company available as aforesaid and on a winding-up (after payment in full 
of the debenture stock for the time being outstanding and of the share capital of 
the company as provided by the terms of issue thereof) to 50 per cent. of the surplus 
assets, the balance of such net profits, and in the case of winding-up any surplus 
assets should, after the redemption in full of the prior lien debenture stock and 
the 6 per cent. debenture stock, be payable as to one-third to the prior lien deben- 
ture stockholders, as to another third to the 6 per cent. debenture stockholders, 
and as to the remaining third to the company. Prior lien debenture stock was 
issued to the amount of £10,000. In April, 1920, the company paid to the holders 
the whole of the principal moneys secured by the prior lien debenture stock and 
the 6 per cent. debenture stock of the company. In October, 1920, the company 
went into liquidation. The liquidator, desiring to know how to deal with a sum 
which would remain in his hands after the payment of the debts and liabilities of 
the company, took out this summons for the determination of the questions (i) 
whether the provisions of the fourth resolution (above set out) were valid and 
binding on the company, and (ii) whether, having regard to the fact that the 
principal sums secured by the prior lien debenture stock and debenture stock 
referred to in the resolution were fully paid off and discharged prior to the winding- 
up of the company the holders or former holders of such prior lien debenture stock 
and debenture stock were entitled to participate to any and what extent in the 
surplus assets of the company. 


J. B. Lindon for the liquidator. 
H. E. Wright for a shareholder. 
W. P. Spens for debenture holders. 
Cur. adv. vult. 


June 7. P. O. LAWRENCE, J., read the following judgment: The principles 
governing the determination of the questions arising on this application are fully 
expounded by Lorp Parker in his speech in Kreglinger v. New Patagonia Meat and 
Cold Storage Co., Ltd. (1), and I need not repeat them on this occasion. Applying 
those principles to the present case I have come to the conclusion that the pro- 
visions of the fourth of the extraordinary resolutions passed at the meeting of the 
debenture stockholders on Nov. 11, 1913, are valid and binding on the company. 

The prior lien debenture stock is what is commonly known as perpetual debenture 
stock, that is to say, no day is specified for the repayment of the principal moneys 
secured. The stockholders only become entitled to repayment if an order is made 
or an effective resolution is passed for the winding-up of the company (otherwise 
than for the purpose of reconstruction) or if the company commits a breach of any 
of the conditions upon which the stock is issued and the company cannot redeem 
the stock without going into liquidation. The doubt which formerly existed as to 
the validity of debenture stock of this nature was removed by s. 14 of the Com- 
panies’ Act, 1907, which is reproduced in a slightly altered form in s. 103 of the 
Companies (Consolidation) Act, 1908 [now s. 89 of ‘the Companies Act, 1948]. It 
is not suggested that the collateral bargain made with the prior lien debenture 
stockholders to pay them one-third of the surplus assets on a winding-up was in 
any way unfair or unconscionable nor that it was in the nature of a penalty 
clogging the equity of redemption. It was, however, faintly suggested that this 
collateral bargain was in some way (which counsel failed to particularise) incon- 
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sistent with or repugnant to the contractual and equitable right of the company to 
redeem. In my opinion, upon the facts of this case, no such inconsistency or 
repugnancy exists. The only effect of the bargain is that, when the company is 
wound-up, these stockholders will be entitled to receive one-third of the surplus 
assets in addition to the principal moneys secured by the stock. The bargain 
appears to me to have been perfectly fair and businesslike, and, in my judgment, 
is valid and binding upon the company. 

As regards the 6 per cent. debenture stock created in 1912, it is contended that 
the collateral bargain for payment to the holders of this stock of 50 per cent. of 
the surplus assets on a winding-up is inconsistent with and repugnant to the right 
of the company to pay off this stock at any time on giving six months’ notice 
under the power in that behalf reserved to the company by one of the conditions 
upon which the stock was issued. In support of this contention reliance is placed 
upon the decision in Noakes & Co. v. Rice (2). In my judgment, however, that 
decision does not apply to the facts of the present case. The effect of the bargain 
made with the 6 per cent. debenture stockholders is that such stockholders, in 
addition to the principal money secured, are to receive a collateral advantage in 
the shape of an additional sum of money which will become payable on a winding- 
up. Lorp Parker in Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd. 
(1) points out that there is no objection to a mortgage stipulating for a payment 
falling due after the principal moneys advanced are repaid. The only distinction 
between the collateral bargain made with the prior lien debenture stockholders 
and that made with the 6 per cent. debenture stockholders is that, if the company 
were to give a notice to pay off the latter stock before a winding-up, a longer 
interval would elapse between the time when the principal moneys were paid 
off and the time when the additional sum fell due than would be the case with 
regard to the prior lien debenture stock. In my opinion, the fact that the 
payment of the addition sum is postponed until the winding-up of the com- 
pany does not render the bargain inconsistent with or repugnant to the con- 
tractual and equitable right of the company to redeem. In Noakes & Co. v. 
Rice (2) the court had to deal with an entirely different set of circumstances. In 
the first place, it was a case not of debentures or debenture stock issued by a limited 
company, but of a mortgage between private individuals, and, secondly, the 
mortgage in that case contained an express provision for the reconveyance of the 
mortgaged property on payment of the moneys secured. The decision in that 
case that the continuance of a tie in favour of the mortgagees after all moneys had 
been paid off was inconsistent with the express provision for re-conveyancing con- 
tained in the mortgage does not, in my judgment, govern the determination of 
the question in the present case. Here the court is considering a bargain for the 
‘payment to debenture stockholders of an additional sum on a winding-up of the 
company. Such a bargain, if fairly made, is, in my opinion, valid as it is neither 
in the nature of a penalty, clogging the equity of redemption nor is it inconsistent 
with or repugnant to the contractual and equitable rights of the company to redeem. 

There will be a declaration in accordance with this judgment and the costs of 
the parties (to be taxed as between solicitor and client) will be paid by the liqui- 
dator out of the assets. 

Solicitors: Gilbert Samuel & Co.; W. L. Dell. 


[Reported by J. L. Dentson, Esq., Barrister-at-Law.] 
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OLDHAM, ASHTON AND HYDE ELECTRIC TRAMWAYS, LTD. 
v. ASHTON CORPORATION AND OTHERS 


[Court or AppeaL (Bankes, Scrutton and Atkin, L.JJ.), February 238, 24, 
March 22, 1921] 


[Reported [1921] 8 K.B. 511; 90 L.J.K.B. 828; 125 L.T. 391; 
85 J.P. 181; 19 L.G.R. 327] 


Tramway—Purchase by local authority—‘‘Then value’'—Matters to be considered 
—Engineers’ remuneration at time of construction—Interest on capital 
during construction—Cost of raising capital—Temporary diversion of tram- 
way under terms of company’s Order—Preliminary expenses of company— @Q 
Tramways Act, 1870 (33 & 34 Vict., c. 78), s. 48. 

On the purchase by a local authority under s. 43 of the Tramways Act, 1870, 
of a tramway in their district, held: in ascertaining the ‘‘then value’’ of the 
tramway under the section the tramway company was entitled (i) to a sum 
in respect of engineers’ fees paid at the time of the construction of the tram- 
way, subject to a deduction for depreciation, since the expenditure on the fees JD 
did not represent expenditure made once for the whole life of the undertaking; 
and also (ii) to a sum in respect of interest on capital during construction, that 
sum being subject to depreciation according to whether the capital on which 
it was interest was depreciable or not, but (iii) (Bankes, L.J., dissenting) the 
tramway company was not entitled to any allowance in respect of the cost of 
raising capital since that expenditure had no relation to the present cost of J 
construction of the tramway and was too remote from the ‘‘then value’’ of the 
undertaking, nor (iv) to anything in respect of the cost of a temporary diversion 
of the tramway some twelve years before the date of purchase which the tram- 
way company was bound to make under the terms of the Order under which 
the company was promoted, in the event, which happened, of a railway com- 
pany wishing to make structural alterations to a bridge by which the tramway F 
was carried over the railway. 

Per Rowrarr, J.: a sum in respect of the preliminary expenses of the 
company should be allowed. 


Notes. As to the powers of local authorities to purchase tramways, see 82 
Haussury’s Laws (2nd Edn.) 731-737; and for cases see 43 Digest 353-357. For 
Tramways Act, 1870, see 25 Hatspury’s Srarures (2nd Edn.) 1289. G 


Cases referred to: 

(1) National Telephone Co., Ltd. v. Postmaster-General (1913), 29 T.L.R. 190. - 

(2) Edinburgh Street Tramways Co. v. Edinburgh Corpn. (1894), 21 R. (Ct. of 
Sess.) 688; affirmed [1894] A.C. 456; 63 L.J.Q.B. 769; 71 L.T. 301; 10 
T.L.R. 625; 6 R. 317, H.L.; 48 Digest 354, 113. 

(3) Re L.C.C. and London Street Tramways Co., [1894] 2 Q.B. 189, 204; 63 
L.J.Q.B. 433; 70 L.T. 572; 10 T.L.R. 405, C.A.; affirmed sub nom. London 
Street Tramways Co. v. L.C.C., [1894] A.C. 489; 10 T.L.R. 630, H.L.; ‘ 
43 Digest 355, 115. 


Appeal by the tramways company from the judgment of Rowzarr, J., upon an 
award stated in the form of a Special Case. 

In 1896 the British Electric Traction (Pioneer) Co., Ltd., obtained the Oldham, 
Ashton, Hyde and District Electric Tramways Order, 1896, under which certain 
tramways were constructed. The Oldham, Ashton and Hyde Electric Tramways, 
Ltd., had become at the date of notice hereinafter mentioned the owners of these 
tramways with the benefit of the rights and subject to the obligations created by 
the Order. On May 1, 1918, the corporations of Ashton-under-Lyne and Hyde and 
the Audenshaw and Denton Urban District Councils, under the powers conferred _ 
by s. 43 of the Tramways Act, 1870, gave notice in writing to the tramways 
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company that they required them to sell to them such parts of the tramway under- 
taking as were within the respective districts of the purchasing authorities. 
Differences arose between the parties within the meaning of s. 43, and were 
referred to arbitration, and the arbitrator stated his award in the form of a 
Special Case. The arbitrator awarded £142,174 as the ‘‘then value,’’ at the date 
of notice, of the ‘‘purchased undertaking’’ (other than certain loose tools, &c.) 


“‘exclusive of any allowance for past or future profits of the undertaking, or 
any compensation for compulsory sale, or other consideration whatsoever, 
except the consideration of the value of the purchased undertaking measured 
by what it would cost to construct and establish the purchased undertaking on 
the date of notice if such purchased undertaking had not existed at that date, 
but taking into account a proper deduction in respect of depreciation as herein- 
after mentioned.”’ 


The above sum was made up as follows: 


= a 
(A) Value of permanent way, overhead electric equipment, cables 
and cars, less an agreed deduction of £3,600 ... 110,896 0 0 

(B) Value of lands, buildings, office furniture and fittings, car 
shed track, car shed equipment, &c. oe aa , 10,717 0.0 

(C) Value of plant, tools and fittings and car shed and plant and 

fittings belonging to the tramway company at Ashton 
Power Station ... ae Wi ae ee a 2,906 0 0 
(D) Amount allowed for Parliamentary expenses a bik 8,000 0 0 
(E) Amount allowed for preliminary expenses ... ee ba 1,500 0 0 
(F) Amount allowed for miscellaneous items _ ... nie es 2,395 0 0 
(G) Amount allowed for cost of raising capital “ee 5,500 0 0 
(H) Amount allowed for interest on capital during construction 5,760 0 O 
£142,174 0 O 


There was no dispute in the case as to items (B), (C) or (D). 


The questions for the arbitrator were: (i) Whether an item for ‘‘engineering”’ 
included in (A) should be subject to depreciation. (ii) Whether certain expenses 
in the formation of the promoting company, and certain preliminary expenses, 
directors’ fees and managerial expenses in (F) and (F) should be allowed, and, if 
allowed, should be subject to depreciation. (iii) Whether (G) and (H) should be 
allowed, and, if so, whether subject to depreciation. The arbitrator stated that he 
was of opinion: (i) That he ought to depreciate the engineering item on the ground 
that it should be treated in the same way as other items of cost of construction in 
respect of the structure of the purchased undertaking which did not represent 
expenditure made once for the whole life of the undertaking. (ii) That the com- 
pany were not entitled to the sums claimed in respect of formation expenses and 
expenditure on directors’ fees and other managerial expenses on the ground that 
he ought to disregard specific items of expenditure under these heads and merely 
include in his valuation such sums as he considered ‘“would be properly and reason- 
abily spent on preliminary expenses by anyone undertaking the construction and 
establishment of the purchased undertaking.’ (iii) That the company were 
entitled to a sum in respect of preliminary expenses as part of the necessary cost 
of construction and establishment and represented expenditure which would be 
incurred by anyone undertaking the construction and establishment, and that he 
ought, accordingly, to take such expenses into account to such an extent as he 
considered necessary and proper. (iv) That the company were entitled to receive 
a sum in respect of the cost of raising capital on the ground that such cost was 
part of the necessary cost of construction and establishment of the purchased 
undertaking and represented expenditure which would have to be incurred by any- 
one in good credit undertaking such construction and establishment as aforesaid, 
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and that he ought, accordingly, to take it into account to such an extent as he A 
considered necessary and proper. (v) That the company were entitled to a sum 

in respect of interest on capital during construction as part of the necessary cost 

of construction and establishment. (vi) That a certain sum (part of (A) expended 
on Guide Bridge should be allowed, as being incurred in pursuance of obligations 
created by the Order. The arbitrator further held that the items mentioned in 
ell. (iii), (iv), (v) and (vi) of this paragraph ‘‘were not subject to depreciation on the B 
ground that they represented expenditure made once for the whole life of the 
purchased undertaking, and ought to be treated on the same basis as Parlia- 
mentary expenses and the cost of excavation, both of which last-mentioned items 

it was conceded were not subject to depreciation.’’ In the event of the court 
holding that he was wrong, he made alternative awards as to each item. He 
awarded the above, and in addition the value of certain stores, spare parts and @ 
loose tools, the whole representing the ‘‘then value’’ of the ‘‘purchased under- 
taking’’ within the meaning of s. 43 of the Tramways Act, 1870. 

By the Tramways Act, 1870, s. 43: 


‘Where the promoters of a tramway in any district are not the local 
authority, the local authority . . . may within six months after the expiration D 
of a period of twenty-one years from the time when such promoters were 
empowered to construct such tramway .. . by notice in writing require such 
promoters to sell, and thereupon such promoters shall sell to them their under- 
taking, or so much of the same as is in such district, upon terms of paying the 
then value (exclusive of any allowance for past or future profits of the under- 
taking, or any compensation for compulsory sale, or other consideration what- E 
soever) of the tramway, and all lands, buildings, works, materials, and plant 
of the promoters suitable to and used by them for the purposes of their 
undertaking within such district, such value to be in case of difference deter- 
mined by an engineer or other fit person nominated as referee by the Board 
of Trade on the application of either party<,<.- 


By s. 5 of the Ashton-under-Lyne Corporation Act, 1917 (7 & 8 Geo. 5, c. xcii), F 
application might be made by the local authorities under the Special Acts (Exten- 
sion of Time) Act, 1915, for the extension of the period of twenty-one years 
mentioned in gs. 48 of the Tramways Act, 1870, and the period was extended. The 
Oldham, Ashton-under-Lyne, Hyde and District Electric Tramways Order, 1896 
(scheduled to the Tramways Orders Confirmation (No. 2) Act, 1896, s. 8 (4), 
provided: ‘‘Whenever and so often as the company,’’ that is, the railway com- @ 
panies whose lines the tramway crossed by Guide Bridge, ‘‘shall require to widen, 
lengthen, strengthen,’ and make any specified structural alterations to the bridge, 
and “‘shall find it necessary for effecting any of such purposes that the working 
and user of any of the said tramways over such bridge . . . shall be wholly or 
partly stopped or delayed or that such tramways shall be temporarily diverted . . . 
this shall be done “accordingly at the expense of the promoters and under the H 
superintendence of their engineer. . . .”’ 

Rowtarr, J., in giving judgment, said that the question raised first was as to the 
allowance for the engineers’ remuneration. The arbitrator had properly allowed 
it, for one could no more build a railway without paying the engineers than without 
paying the workmen. The next question raised was as to the preliminary expenses. 
Counsel for the purchasing authorities did not press his objection to their inclusion. [ 
The arbitrator had not taken the actual expenses of formation, directors’ fees and 
other managerial expenses. He said that there must be preliminary expenses, and 
had taken a round sum which he considered reasonable. He was justified in so 
doing. The arbitrator had allowed the cost of raising capital as part of the 
necessary cost of construction and establishment of the undertaking. Divergent 
views were expressed in National Telephone Co. v. Postmaster-General (1), and the 
view he (Rowrarr, J.) took was that of the dissenting commissioner, Str James 
Woopnousr. That item could not be allowed. The cost of raising capital was j 
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antecedent to the relevant history of the case. It did not seem to matter whether 
the promoters got money in the money market, or how they got it. How much of it 
had they spent in making the tramway? That is where the inquiry began. For 
that short reason he thought that the cost of raising capital cannot be allowed. 
Counsel for the purchasing authorities conceded that the arbitrator had rightly 
allowed the interest on capital during construction. That differed toto cxlo from 
the cost of raising capital, because it was in fact a part of the actual cost. If one 
spent £100 on buying something in 1919 which brought in nothing until 1920, 
one spent on that not only that amount of capital, but also the value of that capital 
lying idle for a year. That was part of the cost. Regarding the expenses in con- 
nection with Guide Bridge, when the Order was under discussion the promoters 
were put upon terms to pay for the temporary diversion oftheir tramway if it 
became necessary to strengthen the railway bridge over which it ran. It did 
become necessary, and they made a temporary bridge alongside the railway bridge, 
and for some time ran their tramway across it. It was said that the cost of the 
diversion was part of the cost either of making the tramway or or obtaining the 
Order. He (Rowtart, J.) could not agree. The expense of doing that was not 
the expense of constructing a thing, but a burden put upon the thing when 
constructed. The promoters got something less for their money, namely, some- 
thing subject to that burden. It did not cost them to construct this tramway 
what they subsequently had to pay on diverting it. The arbitrator was wrong on 
that point. On the question of depreciation, the arbitrator had depreciated the 
allowance for engineering, i.e., he has treated the engineering expenses as expenses 
like the wages of the workmen paid for building the tramway, which was getting 
older and had depreciated. If a new tramway were built, a new engineer would 
have to be paid, but the purchase of the tramway postponed that necessity. 
Counsel for the tramways company said he could not quarrel with that, because 
it was a question of fact. The arbitrator had not depreciated the preliminary 
expenses. He had not given the items. If he had said that he had allowed so 
much for the preliminary expenses, and so much for that, and had then added 
it up, one could dissect it, and say: ‘‘That preliminary expense is a once-for-all 
expense, while the other is really an increment to the cost of something which 
is perishable.’’ But he had not done that. He had taken a round figure to 
represent what must be done by anybody in starting such a tramway, and he had 
not depreciated it. It could not be said that he was wrong. He had taken a 
right and supportable view in reaching that round figure, as a non-depreciable thing, 
and his decision could not be questioned. As to the allowance of interest on 
capital during construction, the interest on capital was linked up with and formed 
an accretion to the capital itself, and so was depreciable or not depreciable with 
the capital on which it was the interest. Much of the capital was sunk in non- 
depreciable things like excavation and acquisition of powers. On the other hand, 
much of the capital was spent in making the tram lines, which was a depreciable 
item. Therefore, that sum of interest.on capital must be analysed and divided, 
and the award must go back to the arbitrator for that purpose. The tramways 
company appealed. 

Tomlin, K.C., and E. E. Charteris, K.C., for the tramways company. 

Tyldesley-Jones, K.C., and Eastham for the purchasing authorities. 

Cur. adv. vult. 
Mar. 22. The following judgments were read. 


BANKES, L.J.—This appeal raises questions as to the amount to which the 
tramways company are entitled on the taking over of their undertaking by the 
purchasing authorities. The basis upon which the value of the tramways company's 
property has to be assessed was settled by the decision of the House of Lords in 
Edinburgh Street Tramways Co. v. Edinburgh Corpn. (2). The effect of that 
decision, so far as it is material to the present case, is, I think, correctly sum- 
marised in the headnote where it says 
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‘the ‘then value of the tramway’ [quoting the language of s. 43 of the 
Tramways Act, 1870] must be measured by what it would cost, at the date 
of the sale, to construct the lines, subject to a deduction for depreciation and 


” 


. rental value must not be taken into consideration. j 


An arbitrator was appointed to assess the value of the tramways undertaking. He 
made an award subject to a Special Case. In arriving at the amount awarded he B 
uses language in his award which indicates that he has followed the directions of 4 
s. 43 of the Tramways Act, 1870, and the decision in the Edinburgh Tramways 
Case (2). At the request of the purchasing authorities he stated a Special Case in ~ 
reference to certain items of the claim. It is in respect of four of these items 
that this appeal is made. 

The first related to an allowance for engineering. The purchasing authorities _ 
contended that this item should be depreciated; the tramways company contended C 
that it should not. The arbitrator finds in the Case that he ought to depreciate 
the allowance. He says: 


“IT ought to depreciate the said allowance for engineering on the ground 
that such allowance should be treated in the same way as any other item in 
respect of the structure of the purchased undertaking which did not represent 
expenditure made once for the whole life of the undertaking.”’ 


Rowzarr, J., thinks that he was entitled to deal with the matter in that way, and. 
I agree with him. I do not see how any question of law arises upon the point 
in the absence of any information as to what the sum allowed actually repre- 
sented. The experienced arbitrator has said that the amount which he has 
allowed did not represent expenditure made once for the whole life of the under- 
taking, and I fail to see how any court can interfere with this finding. 

The second item related to the cost of raising capital. The arbitrator allowed 
this. Rowzarr, J., has disallowed it upon the ground that the raising of capital 
is antecedent to the history of the case. I doubt whether, in the ordinary order of 
events in such a case as the present, the raising of capital precedes the Parlia- { 
mentary expenses, or the engineers’ fees, both of which have been allowed, but | 
that is not the question. The only question here must be whether, upon the Case — 
as stated, the arbitrator was wrong in law in allowing this item. For this purpose — 
it is necessary to look somewhat closely into the Case to see what the suggested 
point of law is. The purchasing authorities objected to any allowance of this item. 
The arbitrator expressed the view that the tramways company were entitled to _ 
receive a sum in respect of the cost of raising capital. I read the first part of ? 
his finding as negativing the contention that the expenditure related to the com- 
mercial undertaking, and not to the tramway, in which view, if it is a question 
of law, I agree with him. I read the second part of his finding as negativing 
the suggestion that he was to take into consideration the case of any particular 
purchaser, in which view I also agree with him. I do not think that this Special 
Case raises the question in its widest form, which was discussed in National 
Telephone Co. v. Postmaster-General (1). In my opinion, it is not possible to ‘ 
interfere with the arbitrator's finding on this point. " 

The next point had reference to an expenditure incurred in connection with a 
temporary shifting of the tramway line during some alterations to a railway bridge. 
The line as it existed on May 1, 1918, was the line in its original position after it 
had been restored to that position. I do not think that there was any evidence 
upon which the arbitrator could find that the cost of shifting the line and restoring 
it again to its original position formed part of the construction of the purchased 
undertaking as it existed on that day. I further think that the fact that the 
expenditure was incurred in pursuance of the obligations created by the order is 
immaterial. Upon these grounds I agree with the view expressed by Row tart, J. 
on this point. ‘i 
Nery — he eat to interest upon capital during construction. Upon 

gree with Rowxart, J.’s view that the interest must follow the 
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capital, and that a further inquiry is, therefore, necessary. As the other members 


of the court think that the appeal must be dismissed with costs, that will be the 
order of the court. 


SCRUTTON, L.J.—The Tramways Act, 1870, by s. 48 gave local authorities 
after a tramway in their streets had been constructed by a private promoter for 
twenty-one years, the power of purchasing ‘‘the undertaking’ ‘‘upon terms of 
paying the then value (exclusive of any allowance for past or future profits of the 
undertaking, or any compensation for compulsory sale, or other consideration 
whatsoever) of the tramway, and all lands, buildings, works, materials, and plant 
of the promoters suitable to and used by them for the purposes of their under- 
taking.’’ Under this power certain local authorities at Ashton-under-Lyne have 
purchased the tramway of the Oldham, Ashton and Hyde Electric Tramways, Ltd., 
and the questions before the court arise on a Special Case stated by the arbitrator 
who is ascertaining ‘‘the then value’’ as above defined. 

The court would be in great difficulty but for the decision of the House of Lords 
in Edinburgh (2) and London Tramways (3) cases. In those cases the tramway 





companies contended that the then value should be ascertained by the rental that 


a person hiring the undertaking would give for it as a going concern. The arbi- 
trators in those cases had rejected the criterion of rental value, and had proceeded 
on the principles stated by Lorp Warson ([1894] A.C. at pp. 469, 470) : 


“The referees have dealt with ‘the tramway’ as a subject belonging to 
the second of these classes, and they have accordingly put upon it what may 
conveniently be termed a construction value. The rule which they followed 
is thus stated by Mr. Tennant, ‘that the proper value of the said tramways 
to be determined by me, according to my construction of the statute, is such 
sum as it would cost to construct and establish the same, under deduction 
of a proper sum in respect of depreciation to their present condition, and that, 
in estimating such cost, I am entitled to take into account the fact that 
said tramways are now successfully constructed and in complete working 
condition.’ Sir Frederick Bramwell came to practically the same conclusion. 
He declined to give any effect to evidence led by the company for the purpose 
of showing ‘the rental value of the purchased tramways considered as let 
or capable of being let,’ while he received, and took into account, evidence 
adduced on behalf of the county council tending to show ‘the proper cost of 
construction of the purchased tramways, and the depreciation of such value, 
by comparing the condition at the time of sale and purchase with the condition 
when newly constructed.” 

The arguments and the judgments of the court are directed to the broad difference 
between the then cost of construction less depreciation and the then rental value, 
and do not, except in one matter, throw any light on how the then cost of con- 
struction less depreciation should be worked out in detail. 
Four matters of detail were brought before us by the present appeal, two relating 
to the then cost of construction, two relating to the allowance for depreciation. 
Of those items relating to cost of construction I take first the item relating to 
Guide Bridge. The Special Case contains practically no facts in regard to it, and 
I suppose Rowzarr, J., obtained the facts stated in his judgment from an agree- 
ment of counsel. It appears that the tramway as originally constructed crossed 
certain railway bridges. The railway companies, to whom these bridges belonged, 
obtained a protective clausee (s. 8 (4), of the Oldham Order), whereby if the railway 
company desired (inter alia) to “lengthen their bridge the Syste aie 
were at their own expense temporarily to divert their tramway till the lengt mae, 
was completed. The railway company did, at their own expense, lengthen uide 
Bridge, and the tramway company did, at their own expense, temporarily divert 
their tramway. When the bridge was lengthened the tramway went back to its 
old site. The tramway company now claim the cost of the temporary ers 
This would obviously not be part of the cost of constructing at the time of purchase 
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a tramway on the road as then existing. The reason why it is claimed is that in 
the Edinburgh Case (2) (21 R. (Ct. of Sess.) at p. 695) it appeared that the tramway 
company had originally at their own expense widened the North Bridge to allow 
a double line of tramways to be laid on it. They claimed this expense as part of 
then cost of construction, the arbitrator allowed it, and Lorp Low, the Lord 
Ordinary, said : 


‘The referee has proceeded upon the footing of giving to the company the 
value of everything which has cost them money, in so far as the same is 
available to the corporation, and that appears to me to be what the statute 
directs.”’ 


Nothing is reported to have been said on the point in the First Division of the 
Court of Session or in the House of Lords. It appears to follow that the ‘‘then 
value,’’ that is, as stated by Linpuey, L.J., in L.C.C. v. London Street Tramways 
Co. (8) ({1894] 2 Q.B. at p. 206), what it would then cost the purchasers to make 
if they had to make the tramway themselves, would include the cost of making 
at the time of purchase on the site, as it would be if the tramway company had 
not spent any money on it. This may be right, though it is getting a good deal of 
meaning out of ‘‘then value,’’ but it does not seem to cover the present case. No 
part of the site, the Guide Bridge, is paid for by the tramway company, as was the 
case of the North Bridge. The tramway company had paid the cost of a temporary 
diversion which no longer exists, or is available. The railway company paid for 
the bridge. I agree in the view of Rowxarr, J., who disallowed the arbitrator’s 
allowance of this claim, that this item cannot, as a matter of law, be allowed in the 
cost of construction at the present time necessary to obtain the ‘‘then value’”’ of 
the tramway. : 

The second point was whether there could be included in the cost of construction 
the cost of raising capital. The arbitrator finds that the tramways company were 
entitled to receive a sum in respect of this matter. His finding appears to be 
that anyone in good credit who had to raise money by borrowing to construct a 
tramway would expend a certain sum, and that this should be included in cost 
of construction at the time of purchase. This is the point on which in National 
Telephone Co. v. Postmaster-General (1) the Railway Commission differed, 
Lawrence, J., and Mr. Gathorne Hardy thinking the claim was admissible, the 
late Lorp Trerrineton that it was not. Rowuartt, J., adopted the view of Lorp 
TERRINGTON, and held that the claim was, as a matter of law, irrecoverable, being 
‘antecedent to the relevant history of the case,’’ or, in other words, too remote. 
It seems clear that you are not to consider the actual costs of raising capital to 
the company. This would make the then value, the then cost of construction, 
vary with the financial stability of the original constructor. Nor could it depend 
on the estimated cost to the particular purchaser, so that Rothschilds would pay 
a less sum than a speculative promoter. The arbitrator assumed a person of good 
credit who must borrow money. It is true that a man who has no money must 
borrow money if he wants to construct a work that costs money. But it is equally 
true that to get a man, a company, to construct a work, the man must be born, 
reared and educated, which costs money, and the company must be formed and 
registered, which costs money. The reason why the cost of forming the company, 


or rearing the man, is not included in the cost of constructing the tramway is that 


it is too remote, and in my view the same reason excludes the cost of providing 
money, if that has to be incurred. The cost of a rail, its purchase price, does not, 
in my opinion, include the cost of finding the money to pay that price; that is too 
remote from the cost of the rail. On this point also I agree with the view of 
Row ratr, J. 

The other two points arise on the measure of depreciation, if any, to be allowed 
from the then cost of construction. The then cost of construction gives a new 
tramway, but the purchaser gets an old tramway with a certain amount of wear, 
and, therefore, a reduction should be allowed from the then cost of construction to 
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get the then value. It is said that there are some items of cost of construction 
which are incurred once and for all and will never occur again, so that a purchaser 
does not get any depreciated value, but the full value of an expenditure which will 
not occur again. It appears to me that this is in principle right, and whether any 
item comes within this class is usually a question of fact. The first item in 
question is the percentage added to cost of construction for engineering fees. The 
very experienced arbitrator treated this as an item which should be depreciated, 
and the judge upheld his view. I think it is a question of fact, with the decision 
of which this court cannot interfere. The second point is depreciation in interest 
on capital during construction. The arbitrator did not depreciate this item on 
the ground that in his view it represented expenditure made once and for all. The 
judge took the view that the interest followed the principal, and that, as some of 
the capital expenditure was admittedly depreciable, the interest on it was depreci- 
able also, and he remitted this part of the award to the arbitrator to alter his 
figure on this basis. I agree with this view. If, as appears, the arbitrator treated 
all interest on capital during construction as not subject to depreciation, whether 
the capital itself was subject to depreciation or not, I think he went wrong in law, 
and should re-consider his decision. The appeal, in my view, fails on all points, 
and should be dismissed with costs. 


ATKIN, L.J.—The questions that we have to decide in this case arise upon a 
Case stated by an arbitrator. The learned judge has come to a conclusion upon all 
the points of law raised in the Case. We only have to deal with such of the points 
decided by him as are complained of by the tramways company. There is no cross- 
appeal by the purchasing authorities in respect of points decided against them. 
The parties are sellers and buyers respectively of the tramway under s. 43 of the 
Tramways Act, 1870. The dispute arises on the determination of the price to be 
paid by the buyers to the sellers in pursuance of the section. The principles of 
valuation have been laid down by the House of Lords in Edinburgh Tramways 
Case (2). They are not disputed by the parties, and have been adopted by the 
arbitrator in his award in these terms: 


“The value of the purchased undertaking measured by what it would cost 
to construct and establish the purchased undertaking on May 1, 1918, if such 
purchased undertaking had not existed at that date, but taking into account 
any proper deduction in respect of depreciation.” 

As to this statement, the arbitrator was not asked to state a Case; and it is agreed 
that it is this principle that we have to apply in determining the point in issue. 

The first item is for engineering fees. The arbitrator allowed engineering fees, 
subject to a reasonable depreciation. The learned judge affirmed the arbitrator. 
The sellers complain of depreciation being allowed. The method adopted by the 
arbitrator is to investigate the various items of cost of the tramway, the structure 
purchased, to consider their age and prospective life at the fixed date, which I will 
call the valuation date, and to make the necessary allowances from original cost 
in respect of the proportion of age to life. In some cases he has considered that 
the items are in respect of cost incurred once and for all, which I understand to 
mean items the life of which is, for the purposes of the buyer, perpetual, and which 
will never require renewing. Among such items is included, apparently with the 
consent of both parties, the cost of excavation. The arbitrator has also included 
preliminary expenses of the formation of the selling company without depreciation, 
and the judge has affirmed this item, and there is no appeal. In the particular 
case of engineering fees, the arbitrator has depreciated it upon the ground that it 
did not repesent expenditure made once for the whole life of the undertaking. 
Taking his principle, I think it impossible to quarrel with his decision, which, on 
this point, appears to me to be one of fact only. Speaking for myself, I have 
great difficulty in seeing how, in the cost of a structure such as a tramway, there 
ean be any items which do not admit of any depreciation. It cannot be supposed 
to last for ever, and as its value must diminish in a proportion bearing some relation 
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to its age, I should have thought that if one bases value on cost every item of cost 
must undergo some diminution in value. Excavation 1s only of value in so far as 
it serves in constructing the tramway. If the structure eventually dies the excava- 
tion will be of no value, and may represent a liability. It is, however, sufficient to 
say that in any view of depreciation the decision in this respect cannot be interfered 
with. 

Cost of raising capital. This is allowed by the arbitrator on the ground that it is 
part of the necessary cost of construction, as it represented expenditure which 
would have to be incurred by anyone in good credit undertaking such construction. 
It has been disallowed by the judge on the ground that it is no part of the cost of 
construction, but is an expense independent of such cost. We have had the advan- 
tage of reading the verbatim report of the decisions of Lawrence, J., and Lorp 
TeRRINGTON in the Telephone Case (1). They put the respective views as clearly 
and forcibly as they can be put, and, assisted by their complete reviewing of the 
question, I have come to the conclusion that Row art, J., was right in disallow- 
ing the item. The principle laid down in the Tramways Act as interpreted by the 
House of Lords in London Street Tramways Co. v. L.C.C. (8) is that the purchase 
price is to be present cost of replacement with an allowance for age. From this 
point of view the buyer in considering value has to consider which will be worth 
more to him, to build a new tramway himself, or to buy an old one. If this is 
calculated on a money basis, the cost of raising capital, even if constant, comes 
into both sums, and if it is to be taken into account in the price, in the second 
alternative it comes in twice over. For instance, in the present case the arbitrator 
has fixed this item as £5,500 without depreciation. If the sellers’ tramway was 
quite recently constructed, say within six months of the valuation date, so that 
depreciation might be ignored, the buyers would find themselves paying £5,500 for 
the sellers’ cost of raising capital, and £5,500 for their own cost of raising the 
capital to pay the sellers their price. The formula requires adherence to present 
cost of construction, and has no reference to expenditure for other purposes. The 
present item, which must vary infinitely with the credit and resources of the 
particular constructor, seems to me incapable of being averaged for a hypothetical 
constructor, and in any case is too far removed from cost of construction in any 
business sense to admit of being included in the calculation. I am inclined to 
think that this view might exclude preliminary expenses, which have been allowed 
without an appeal. This consideration has caused me some doubt, but whatever 
the logical consequences may be, I have come to a definite conclusion as stated. 

Interest on capital during construction. This has been allowed by the arbitrator 
without depreciation. The judge also allowed it, but has taken the view that 
depreciation will follow the purposes of the capital expenditure on which the 
interest is allowed, and has remitted the matter for depreciation to be adjusted 
accordingly. I agree with this view, and have nothing to add to the learned 
judge’s judgment. 

Expenses incurred in respect of Guide Bridge. These were expenses incurred 
by the sellers in 1906, about eight to ten years after the tramway was constructed. 
The expenditure was imposed upon the sellers by s. 8 (4) of their Tramways Order, 
which provided that if, and whenever necessary, the named railway companies 
desired to make certain structural alterations to the bridges carrying any road 
over the railway the tramway company should, at their own expense, temporarily 
divert or remove the tramway. In 1906 one of the railway companies required the 
bridge in question to be altered, so that the railway line might be widened, and 
the expenses here claimed are the expenses incurred by the sellers in complying 
with the section. It appears to me that this has nothing to do with the hypothetical 
cost of construction at the valuation date. That cost will be considered, and, no 
doubt, has been considered, as though the tramway were constructed over the 
lengthened bridge. The cost actually incurred by the sellers while carrying on 
their statutory obligations seems to me to be quite irrelevant, and was rightly 
disallowed by the judge. It is quite different from the case suggested in argument 
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where an Order imposes upon the tramway company, as part of the conditions of 
allowing the undertaking, that structural alterations, such as construction or 
Widening of bridges or streets, be made by the company at their cost. In such a 
case, inasmuch as the value is to be the cost of construction at the valuation date 
as if the undertaking had not existed at that date, the cost of such alterations 
might reasonably be imputed to the hypothetical constructor. The present claim 
seems to me essentially different. For these reasons I agree that the appeal should 
be dismissed with costs. 
Appeal dismissed. 
Solicitors: Sydney Morse; Lees & Co., for F. W. Bromley, Ashton-under-Lyne; 
Thomas Brownson, Hyde; William Richards, Denton; Frederick Hamer, Ashton- 
under-Lyne. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. ] 


HAWKINS AND SUNDERLAND v. DUCHE & SONS AND 
ANOTHER 


[Kine’s Bencn Division (McCardie, J.), May 10, 11, 27, 1921] 


[Reported [1921] 3 K.B. 226; 90 L.J.K.B. 913; 125 L.T. 671; 
37 T.L.R. 748; [1921] B. & C.R. 173] 


Business Names Registration—Default—Abrogation of right of defaulter to 
enforce contract—Relief—Jurisdiction to grant relief after action begun— 
Bankruptcy of defaulter—Need for trustee to apply for relief—Registration 
of Business Names Act, 1916 (6 & 7 Geo. 5, c. 58), s. 8 (1). 

By s. 8 (1) of the Registration of Business Names Act, 1916, the rights of 
a person who has not complied with the requirements of the Act regarding 
registration under or arising out of any contract made by or on behalf of him 
shall not be enforceable, but the court may grant relief against this provision 
where it is satisfied that it is just and equitable to do so. 

The court has power to grant relief under this subsection even though pro- 
ceedings to enforce the rights under a contract of a person in default have 
been begun. 

Per Curiam: the trustee in bankruptcy of a person in default is not infected 
by that person’s disability, and, consequently, need not apply for relief (though, 
if it were necessary he would be entitled to do so) in connection with proceed- 
ings to enforce a contract taken for the benefit of the bankrupt’s estate. 


Bankruptcy—Evidence—Receiving order—Publication in ‘‘London Gazette’’— 

Evidence of facts stated therein. 

By s. 187 (1) of the Bankruptcy Act, 1914: ‘“‘A copy of the ‘London Gazette’ 
containing any notice inserted therein in pursuance of this Act, shall be 
evidence of the facts stated in the notice.”’ 

Notice of a receiving order, stated to be “‘Re M. T. and B. T. carrying on 
business as general produce merchants under the style of M. and B. T.,’’ was 
published in the ‘‘London Gazette.” 

Held: this must be deemed to be conclusive of the fact that a partnership 
existed between M. T. and B. T. 

Notes. As to registration of business names, see 32 Hatssury’s Laws (2nd 
Edn.) 634-637; and for cases see 43 Diarst 268-270. For Registration of Business 
Names Act, 1916, see 25 Hatspury’s Statutes (2nd Edn.) 1146. As to gazetting 
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advertisement of a receiving order, see Bankruptcy Act, 1914 (2 Hauspury’s 
Srarures (2nd Edn.) 821), s. 11, s. 74 (1) (f), and Bankruptcy Rules, 1952, rr. 5, 
177, 178 (1) (b) (8 Hauspury’s Statutory InsTRUMENTS). 


Cases referred to: 

(1) Cullen v. Knowles, [1898] 2 Q.B. 380; 67 L.J.Q.B. 821; 12 Digest (Repl.) 
39, 157. 

(2) Lovell and Christmas v. Beauchamp, [1894] A.C. 607; 63 L.J.Q.B. 802; 
71 L.T. 587; 43 W.R. 129; 11 R. 45; sub nom. Re Beauchamp Bros., Ex 
parte Beauchamp, 10 T.L.R. 682, H.L.; 36 Digest (Repl.) 451, 220. 

(3) Revell v. Blake (1873), L.R. 8 C.P. 583; 42 L.J.C.P. 165; 29 L.T. 67; 
22 W.R. 96; Ex. Ch.; 4 Digest (Repl.) 40, 345. 

(4) Re Foulds, Ex parte Learoyd (1878), 10 Ch.D. 8; 48 L.J.Bey. 17; 39 L.T. 
525; 27 W.R. 277, C.A.; 4 Digest (Repl.) 195, 1761. 

(5) Weller v. Denton, [1921] 3 K.B. 103; 90 L.J.K.B. 889; 125 L.T. 569; 37 
T.L.R. 599; 65 Sol. Jo. 473, D.C.; 48 Digest 269, 1052. 

(6) Lucas v. Dizon (1889), 22 Q.B.D. 357; 58 L.J.Q.B. 161; 37 W.R. 370, C.A.; 
12 Digest (Repl.) 145, 914. 

(7) Daniel v. Rogers, [1918] 2 K.B. 228; 87 L.J.K.P. 1149; 119 L.T. 212; 
62 Sol. Jo. 583, C.A.; 43 Digest 269, 1047. 


Action tried by McCarpin, J. 

The plaintiffs, trustees of Meyer Taper, or Toper, (a bankrupt), claimed from 
the defendants damages for breach of contract on the sale by them of certain 
goods to M. and B. Taper in September, 1918. The defence raised the point that 
M. and B. Taper were in default under the Registration of Business Names Act, 
1916, and, therefore, by s. 8 of that Act, the plaintiffs were disabled from enforcing 
any rights under the contract. 


A. S. Comyns Carr and J. G. Kelly for the plaintiffs. 

Montgomery, K.C., and T. E. Haydon for the defendants, Duché and Co. 

The defendant B. Taper in person. : 
Cur. adv. vult. 


May 27. McCARDIE, J., read the following judgment.—This action is brought 
by the trustees of one Meyer Taper (a bankrupt) to recover damages against the 
defendants, Duché & Sons, for breach of contract on the sale by them to M. and B. 
Taper of five tons of cream of tartar substitute at the price of £165 per ton in 
September, 1918. The defendant, Bernard Taper, or Toper, is the son of Meyer 
Taper. He may be described as a formal defendant. He was made a party 
because the plaintiffs asserted that he was a partner with his father. He refused 
to join as a co-plaintiff, and he was, therefore, made a defendant in accordance 
with the now established principle of Cullen v. Knowles (1). The defendants, 
Duché & Sons, deny any breach of contract. The action so far would raise the 
normal features of a claim for damages for breach of contract on the sale of goods. 
But the case is remarkable for the novelty and importance of the points raised 
upon the Registration of Business Names Act, 1916. The whole scheme and effect 
of the Act has been discussed before me. Messrs. Duché & Sons contend that this 
action is not maintainable against them by reason of s. 8 of that Act. 

Before I consider the merits of the case it is essential to deal with the pre- 
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liminary points. The Registration of Business Names Act, 1916, constituted a new I 


departure in legislation. It provides (so far as material) by s. 1, that: 


‘“(a) Every firm . . . carrying on business under a business name which 
does not consist of the true surnames of all partners who are individuals . . . 
without any addition other than the true Christian names of individual partners 
or initials of such Christian names; and (b) Every individual . . . carrying 
on business under a business name which does not consist of his true surname 
without any addition other than his true Christian names or the initials 
thereof . . . shall be registered in the manner directed by this Act.”’ 


A 


B 


w2 
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Section 2 is not material. Sections 3, 4 and 5 provide for the manner and 
particulars of registration. Section 6 provides for further registration whenever a 
change is made or occurs in any of the particulars registered in respect of any 
firm or person. Section 7 imposes a penalty of £5 per day on a firm or person 
who, without reasonable excuse, makes default in registration under s. 1 or s. 6. 
The penalty is recoverable on summary conviction. Section 8 (1) provides: 


‘“Where a firm or person . . . have made default [in furnishing particulars 
required by the Act] then the rights of that defaulter under or arising out of 
any contract made or entered into by or on behalf of such defaulter in relation 
to the business in respect to the carrying on of which particulars were required 
to be furnished at any time while he is in default shall not be enforceable by 
action or other legal proceeding either in the business name or otherwise.”’ 


The provisos to s. 8 (1) are important: 


““(a) The defaulter may apply to the court for relief against the disability 
imposed by this section, and the court, on being satisfied that the default was 
accidental, or due to inadvertence, or some other sufficient cause, or that on 
other grounds it is just and equitable to grant relief, may grant such relief 
either generally, or as respects any particular contract, on condition of the 
costs of the application being paid by the defaulter, unless the court otherwise 
orders, and on such other conditions (if any) as the court may impose, but 
such relief shall not be granted except on such service and such publication 
of notice of the application as the court may order, nor shall relief be given 
in respect of any contract if any party to the contract proves to the satisfaction 
of the court that, if this Act had been complied with, he would not have 
entered into the contract; (b) Nothing herein contained shall prejudice the 
rights of any other parties as against the defaulter in respect of such contract 
as aforesaid; (c) If any action or proceeding shall be commenced by any other 
party against the defaulter to enforce the rights of such party in respect of 
such contract, nothing herein contained shall preclude the defaulter from 
enforcing in that action or proceeding, by way of counterclaim, set off or 
otherwise, such rights as he may have against that party in respect of such 
contract.”’ 

By s. 8 (2): 

“In this section the expression ‘‘court’’ means the High Court or a judge 
thereof: Provided that, without prejudice to the power of the High Court or a 
judge thereof to grant such relief as aforesaid, if any proceeding to enforce any 
contract is commenced by a defaulter in a county court, the county court may, 
as respects that contract, grant such relief as aforesaid.” 

The contract by the defendants Duché & Sons was made with ‘M. and B. 
Taper.’ Before January, 1919, they had committed the breach (if any) of the 
contract alleged and ‘‘M. and B. Taper’’ had complained of that breach. One of 
the questions at issue is whether the initials and word ‘‘M. and B. Taper’’ meant 
Meyer Taper only, or whether it indicated Meyer Taper and Bernard Taper as 
co-partners. I must decide this question of fact later. On Jan. 4, 1919, Meyer 
Taper signed and filed a petition in bankruptcy. It is headed ‘‘Re Meyer Taper 
and Bernard Taper.”’ It is stated to be ‘‘Ex parte Meyer Taper and Bernard 
Taper (an infant),’’ carrying on business as general produce merchants under the 
style of ‘‘M. and B. Taper.”’ It says further : 

' “‘T, Meyer Taper, a member of the firm of M. and B. Taper, of 65, Crutched 

Friars in the city of London... hereby petition the court that a receiving 

order be made in respect of my estate and firm other than against my infant 


son Bernard Taper." 
On the same day a receiving order was duly made. This receiving order followed 
the wording of the petition. At this time Bernard Taper was about twenty years 
old. An adjudication duly followed on Jan. 16, 1919, and the plaintiffs became 


: | 
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trustees in bankruptcy on Jan. 17, 1919. The writ in this action was issued on 
Mar. 11, 1919, against Duché & Sons. The plaintiffs were described as the 
trustees of the property of Meyer Taper (a bankrupt). The defendant Bernard 
Taper was added as a defendant at a much later date. The original statement of 
claim was delivered in April, 1919. The original defence of Duché & Sons raising 
the point as to the registration of Business Names Act, 1916, was delivered in 
May, 1919. In July, 1919, an application was made to Rocue, J., for relief under 
s. 8 of the Act of 1916. He refused it upon the material and arguments before 
him. In November, 1919, another application was made to Sauter, J., for relief 
under s. 8. He refused it upon the material and arguments then before him with- 
out prejudice to a further application. In December, 1919, an application was 
made to Barmuacue, J., for relief under that section. Upon the further evidence 
and arguments before him he made the following order : C 


“Tt is ordered that relief be given against the mis-spelling of the name only 
without prejudice to the question of partnership.”’ 


It is agreed that the effect of this order is (subject to the other contention of the 
defendants Duché & Sons), that, if in fact no partnership existed between Meyer 
Taper and Bernard Taper, then the provisions of the Act of 1916 are broken and as Di 
yet unrelieved, for BartHacue, J., declined to grant relief if the fact was that 
Meyer Taper was trading in the name of M. and B. Taper. If, however, a 
partnership in fact existed between the two then relief was granted in respect 
of the use of the word ‘‘Taper’’ instead of the word ‘‘Toper.’’ The facts as to the 
spelling of the name are these. Meyer Taper is a Russian subject. He was born 
at Sokolof near Warsaw. In the Russian Polish dialect his name was spelt Toper. ‘EI 
The ‘‘o’’ was pronounced in his native place as if it were ‘‘a’’ in ‘“‘male.’’ When 
Meyer Taper arrived in England twenty-seven years ago he gave his name as it was 
pronounced in his own country, viz., Taper. Thus he became known as Taper; 
his name was written Taper and Taper he has been ever since. I am not clear 
as to the precise grounds on which Rocue, J., and Saurer, J., refused relief or 
the grounds upon which Bariuacue, J., granted partial relief only. I will assume F 
(though I think the point is very doubtful in view of the facts) that relief was 
necessary with respect to the mere spelling of the name. . | 
The serious contention was, however, made by the leading counsel for Duché & , | 
Sons, that the High Court has no power whatever to grant relief in and for the | 
purpose of actually pending proceedings. He submits that relief must be granted @ 





(if at all) before, and not after, the issue of the writ. If this be so, it would 
follow that the order of Bamuacue, J., was without jurisdiction, and counsel 
submits that that order is a mere nullity. I will not consider this point until I 
have decided whether or not a partnership existed between Meyer Taper and — 
Bernard Taper. If no partnership existed, then a breach of the Act of 1916 was H 
committed when Meyer Taper traded as ‘‘M. and B. Taper’? without registration 

of the required particulars and no relief has been granted as to this. I have no H 
doubt that a partnership in fact existed at the material times between Meyer Taper | 








and Bernard Taper. It is true that Bernard Taper was an infant. There is 
nothing, however, in English law which disables an infant from being a partner: 
see Linpiry on Partnersuip (8th Edn.) p. 90, and per Lorp Herscuett in Lovell 
and Christmas v. Beauchamp (2). It is, however, settled that a receiving order 
cannot be made against an infant partner: see Lovell and Christmas v. Beauchamp 
(2). Hence the form of the receiving order made in the present case. The question 
of partnership is mainly one of fact. The evidence before me satisfies me that 
Bernard Taper was a partner with his father, and I have no doubt that he knew 
of and assented to the presentation of the petition on the footing that he and his 
father were partners. The result is that (apart from the question of spelling) the 
name of the firm was correctly given as M. and B. Taper and the initials of the 
partners were true. 


Before passing from the question of partnership I ought briefly to refer to the 
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important contention of counsel for the plaintiffs upon s. 137 of the Bankruptey 
Act, 1914. That section provides : 


‘“(1) A copy of the ‘London Gazette’ containing any notice inserted therein 
in pursuance of this Act, shall be evidence of the facts stated in the notice. 
(2) The production of a copy of the ‘London Gazette’ containing any notice of 
a receiving order, or of an order adjudging a debtor bankrupt, shall be con- 


clusive evidence in all legal proceedings of the order having been duly made 
and of its date.” 


Counsel contends that the order for adjudication now before me (which duly 
appeared in the ‘‘London Gazette’’) is conclusive of the existence of the partnership. 
It is important to remember the distinction between judgments in personam and 
judgments in rem. The latter deal with status: see Taytor on Evipence (11th 
Edn.) para. 1674. Adjudications in bankruptcy are adjudications in rem: see 
Taytor para. 1675 and para. 1748; and Revell v. Blake (3). Upon the whole 
(though not without doubt) I think that the receiving order here must be deemed 
conclusive of the fact that a partnership existed between Meyer Taper and Bernard 
Taper, and that the remedy of Bernard Taper (if he was an aggrieved person) lay 
in an appeal from the order of adjudication: see Re Foulds, Ex parte Learoyd (4); 
and s. 108 of the Bankruptey Act, 1914. Under the adjudication here the provi- 
sions and scheme of the Bankruptcy Act caught the whole assets of the firm and 
transferred them to the trustees for the benefit of the creditors. To hold that the 
adjudication (if not appealed against) was not conclusive of the existence of a 
partnership would appear to negative the scheme of the Bankruptey Act, 1914, 
and the express or implied results of Revell v. Blake (3) and Re Foulds, Ex parte 
Learoyd (4). It might cause many and serious difficulties in practice. 

I pass now to the argument of counsel for the defendants that Bamuacue, J., 
had no power to grant any relief at all under the Act of 1916 after this action had 
begun. I need scarcely point out the serious nature of the submission. Ever 
since the Act of 1916 was passed relief has been many times granted in chambers 
after action begun and for the purposes of the action itself. The practice is 
established and has never been challenged till now. Judge after judge of the 
greatest experience has granted full relief on appropriate terms. If counsel for 
the defendants be right the whole existing practice will be overthrown. There 
is as yet no reported decision on the question. I will compress as far as possible 
my observations on this point and upon the able arguments of counsel. In the 
first place, I point out that, if the defendants be right, it follows that the powers 
of the High Court are less than the powers of the county court in actually pending 
proceedings. Section 8 (2) of the Act of 1916 gives the fullest power to the county 
court to grant reliefi—even on the day of trial in respect of a contract before that 
court. This power may be liberally exercised: see Weller v. Denton (5). I cannot 
see why as a matter of good sense the High Court should not possess a power 
| equal to that of the county court. If Parliament thought that a county court 
should relieve in pending proceedings surely it would take the same view of High 
Court powers. In the next place I think that the wording of s. 8 (2) seems to 
assume that the High Court has already been given the powers yielded by the 
proviso to the county court. The words ‘‘without prejudice to the power of the 
High Court of a judge thereof to grant such relief,’’ are, I think, significant. f 
hold that the true meaning of s. 8 (2) is that where proceedings are pending in the 
county court, either the High Court or the county court can give relief in these 
pending proceedings. Either court possesses, in such case, a right to grant relief. 
If this be so, then it seems to follow that s. 8 (2) casts a useful light on s. 8 (1) (a) 
which provides: ‘‘The defaulter may apply to the court for relief,”’ and the wording 
of the paragraph is wide. If Parliament had wished to limit the power of the High 
Court to cases where no proceedings had been begun, nothing would have been 
easier than so to enact. Paragraph (a) states that relief may be given either 
‘“‘generally’’ or as ‘“‘respects any particular contract.’’ These are very broad 
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words, and I conceive that the word ‘‘generally’’ should receive a liberal interpreta- 
tion. In my view, the use of that word helps to show that the power of the High 
Court is not limited as the defendants suggest. 

After carefully considering s. 8 (1) and (2) and the arguments of counsel I ven- 
ture to say, first, that s. 8 (1) (a) upon the face of it gives the High Court the 
widest powers of relief; secondly, that there are no express words which limit those 
powers to relief before writ issued; thirdly, that there is nothing in the scheme of 
the paragraph or the scheme of the Act which so limits the jurisdiction of the 
High Court; fourthly, that s. 8 (2) assumes that the powers of the High Court 
are not so limited; fifthly, that the fair administration of justice as between party 
and party requires a construction of the Act which gives the High Court a power 
to grant relief as well after as before action. It is to be noted that the proviso to 
s. 8 (1) with s. 8 (2) give both the High Court and county court the widest powers € 
to impose all proper conditions. It would, I feel, be deplorable if at the very 
close of a long and costly litigation a defendant could manage to elicit a trivial and 
inadvertent breach by the plaintiffs of the Act and thereby defeat the whole action 
which was otherwise well founded. The defendant would, I suppose, in such 
case then claim his costs. A further result might be that the plaintiff would be 
barred by the Statute of Limitations from commencing new proceedings after he D 
had gotten relief. I venture respectfully to hope that such is not the law. The 
able argument of counsel for the defendants mainly turned on the words, 


‘the rights of that defaulter under or arising out of any contract . . . shall 
not be enforceable by action or other legal proceeding either in the business 
name or otherwise.”’ y 
The learned counsel referred to the wording of the Statute of Frauds and also to 
the wording of s. 4 of the Sale of Goods Act, 1893 [see, as to these Acts, the Law 
Reform (Enforcement of Contracts) Act, 1954, and Law of Property Act, 1925, 
s. 40]. The wording of the latter enactment is 


‘“‘a contract for the sale of any goods of the value of £10 or upwards shall 
not be enforceable by action unless. . .”’ 


F 
He pointed out that a memorandum for the purpose of s. 4 of the Sale of Goods 
Act, 1893, must be in existence before action brought, and he relied on Lucas v. 
Dizon (6). In view of the fact that the Statute of Frauds and succeeding enact- 
ments are evidentiary provisions, the decision in Lucas v. Dixon (6) is, as Fry, 
L.J., there said, a singular one. It represents, however, the existing law. But, 
in my opinion, Lucas v. Dixon (6) casts no real light on the question before me. G 
The Statute of Frauds, and s. 4 of the Sale of Goods Act, 1893, gives no power to | 
any court to grant relief against non-compliance with these provisions. Here the 
question is as to the extent of the wide relieving power given by the Act of 1916 
itself. I point out also that s. 4 of the Sale of Goods Act, 1893, says that the 
‘‘contract’’ shall not be enforceable, whereas s. 8 of the Act of 1916 says that the 
“rights’’ of the defaulter under the contract shall not be enforceable. The contract H 
itself is in no way invalidated by the Act of 1916, and provisos (b) and (c) are well — 
worthy of attention. I respectfully hold that the rulings of many of my brother 
judges in the past are correct, and that the High Court has ample power to give 
relief under the Act of 1916, not only before but also after action brought. The © 
order of Bamuacue, J., therefore, stands as a valid and effective exercise of the 
power of the court. § 
This ruling renders it unnecessary in strictness to consider the argument of — 
counsel for the plaintiffs that the disability imposed by the Act of 1916 is imposed 
on the defaulter only, and that it does not extend to his assignees. The arguments, 
however, were full on the point, and I briefly dealt with it as it is of practical 
importance. The contention of counsel is largely founded on the observations of 
the Court of Appeal in Daniel v. Rogers (7). The facts in that interpleader issue 
were somewhat different from the present facts. Several dicta, however, are relied 
on. Pickrorp, L.J., said ({1918] 2 K.B. at p. 281): 
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A “I entertain considerable doubt whether the Act of 1916 was ever intended 
to apply to the enforcement of a contract except as between the parties to it.”’ 


Bankes, L.J., (ibid. at p. 233) expressed a similar view, and pointed to the 
distinction between the Moneylenders Act, 1900, as compared with the Registration 
of Business Names Act, 1916. Scrurron, L.J., said (ibid. at p- 234): 


B “I desire to say, although it is not necessary finally to decide the point, that 


in my view the application of s. 8 is limited to proceedings between the 
parties to the contract.”’ 


I respectfully think that the above weighty dicta represent the true interpretation 
of the Act of 1916. That Act, I think, was meant to punish a defaulter (unless he 
procured relief) rather than innocent third parties. Unless the dicta I have cited 
C be good law the most serious consequences would follow. Innocent holders for 
value of negotiable instruments might under s. 8 be unable to enforce the rights 
of a defaulter. The position of innocent assignees of a defaulter’s book debts 
would be equally imperilled. Even purchasers of goods from a trader who was in 
default under the Act of 1916 might (if the goods were warehoused or held by 
third persons) be met by a plea of the Act if action was begun against those 
D persons for detention. The position would be still further aggravated if the 
assignor defaulter in the cases above put either absconded from the country or 
refused to make any application for relief. Take, moreover, the case of a defaulter 
who executes a deed of assignment for the benefit of his creditors, and then leaves 
the country. Is the trustee of the deed of assignment stricken with inability to 
collect the assets or enforce the claims of the debtor? I cannot think so. I shall 
E hold that the plaintiff trustees in bankruptcy in the present action are not infected 
by the disability (if any) of M. and B. Taper. I respectfully adopt and apply the 
views of Pickrorp, Bankes, and Scrurron, L.JJ., in Daniel v. Rogers (7). 

I merely add that it is still more necessary to take the view I have ventured to 
express when it is remembered that an argument has arisen before me as to 
whether a trustee in bankruptcy can as such apply for relief under s. 8 in respect 
F of a bankrupt who was a defaulter under the Act of 1916. The Bankruptcy Act, 
1914, does not appear expressly to contemplate such circumstances. In the 
present case I hold on the evidence before me that the application to BarnHacue, J., 
for relief was in fact made when the joint application of Meyer Taper, Bernard 
Taper and the two plaintiff trustees was made. If it be necessary to do so I 
hold that a trustee in bankruptcy is entitled under the joint provisions of the 
Bankruptcy Act, 1914, and the Registration of Business Names Act, 1916, to apply 
for relief under the latter Act (see, e.g., s. 88 (b) of the Bankruptcy Act, 1914, and 
the definition of ‘‘property’’ in s. 167 of that Act). 

[His Lorpsuip reviewed the evidence on the merits of the case and concluded : ] 
I am, therefore, satisfied that Duché & Sons committed a breach of contract which 
caused serious injury to the estate of which the present plaintiffs are the trustees 
in bankruptcy. The damages are substantial. I find that the plaintiffs have acted 
reasonably and prudently throughout. I have fully considered the details on the 
point of damages including the questions of identity, weight, re-sale, and the like. 
I assess the damages at £750. I should like to say that when application for relief 
in cases like the present are dealt with in chambers full consideration should be 
given to the grave consequences which may follow a refusal to grant the desired 
I relief. I give judgment for the plaintiffs for £750 with costs. 


Judgment for plaintiffs. 








Solicitors: Carter d Bell; Warwick Williams & Marchant. 
[Reported by T. W. Moraan, Esa., Barrister-at-Law. | 
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SUMNER, PERMAIN & CO. v. WEBB & CO. 


[Court or Appeal (Bankes, Scrutton and Atkin, L.JJ.), October 25, 26, 1921} 


[Reported [1922] 1 K.B. 55; 91 L.J.K.B. 228; 126 L.T. 294; 
38 T.L.BR. 45; 66 Sol. Jo. W.R. 17; 27 Com. Cas. 105] 


Sale of Goods—Merchantable quality—Compliance with description in contract — 
Legal saleability of goods in country of sale—‘‘Trade name’’—Article sold 
under—Composite article always of same constitution sold as ‘*Webb’s 
Indian Tonic’’—Sale of Goods Act, 1893 (56 & 57 Vict., c. 71), s. 14 (1) (2). 
Sellers, who were manufacturers of mineral waters, sold to buyers, who 

carried on business in the Argentine, certain tonic water, under the description 

of ‘‘Webb’s Indian Tonic’’ to be delivered f.0.b., London. The sellers knew 
that the water was bought for shipment to the Argentine. There was a cer- 
tain amount of salicylic acid in the water. Under Argentine law the sale of 
any article of food or drink containing salicylic acid was prohibited, and the 

Argentine authorities condemned the water as unfit for human consumption. 

In an action by the buyers against the sellers for breach of the condition in 

s. 14 (2) of the Sale of Goods Act, 1893, that the goods should be of merchant- 

able quality, 

Held: ‘‘merchantable quality’’ in s. 14 (2) meant that the goods complied 
with the description in the contract so as to be good tender to a buyer of goods 
of that description and did not cover legality of the sale of goods, and, there. 
fore, the buyers were not entitled to succeed. 

Per Scrurron, L.J.: (i) I do not say that there can be no case in which the 
buyer relies, within s. 14 (1) of the Act, on the seller’s skill and judgment 
with regard to the legality of sale. He may know nothing of the country 
wherein he wishes to sell the goods and informs the seller that they must 
be legally saleable in that country. (ii) Where you get a composite article 
like the tonic water in question, which has always been manufactured of the 
same constitution and you ask for Webb’s Tonic Water and get it of that 
constitution, the ‘‘Webb’s Tonic Water’’ is a trade name within the proviso 
to s. 14 (1). 


Notes. Referred to: Foster v. Driscoll, Lindsay v. Attfield, Lindsay v. Driscoll, 
[1928] All E.R.Rep. 130. 

As to merchantable quality on a sale of goods and sale under a trade name, 
see 29 Hatssury’s Laws (2nd Edn.) 65-67; and for cases see 39 Dicesr 447-451. 
For Sale of Goods Act, 1893, see 22 Haussury’s Sratures (2nd Edn.) 985. 


Cases referred to: 


(1) Drummond v. Van Ingen (1887), 12 App. Cas. 284; 56 L.J.Q.B. 563; 57 
L.T. 1; 36 W.R. 20; 38 T.L.R. 541, H.L.; 89 Digest 454, 813. 

(2) Niblett, Ltd. v. Confectioners’ Materials Co., ante, p. 459; [1921] 3 K.B. 387; 
90 L.J.K.B. 984; 125 L.T. 552; 87 T.L.R. 653, C.A.; 39 Digest 432, 
610. 

(3) Randall v. Newson (1877), 2 Q.B.D. 102; 46 L.J.Q.B. 259; 36 L.T. 164; 25 
W.R. 313, C.A.; 39 Digest 440, 694. 

(4) Gillespie Bros. & Co. v. Cheney, Eggar & Co., [1896] 2 Q.B. 59; 65 L.J.Q.B. 
552; 12 T.L.R. 274; 40 Sol. Jo. 3854; 1 Com. Cas. 373; 39 Digest 448, 
759. 

(5) Bristol Tramways, etc., Carriage Co., Ltd. v. Fiat Motors, Ltd., [1910] 2 
K.B. 831; 79 L.J.K.B. 1107; 103 L.T. 443; 26 T.L.R. 629, C.A.; 89 Digest 
418, 512. - 

(6) Gardiner v. Gray (1815), 4 Camp. 144; 171 E.R. 46; 89 Digest 451, 790. 


Appeal by the defendants from an order of BartHacur, J., in an action tried 
by him without a jury. 
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A The sellers, a firm, manufactured what in the agreement between the parties 


G 


was described as ‘‘their speciality beverage called or known as Webb’s Indian 
Tonic.’’ The buyers were merchants, having an office in London, and carrying 
on business in Buenos Aires. The parties had been in commercial relations in 
reference to this commodity for many years, during which the sellers had sold 
to the buyers and the buyers had bought from the sellers large quantities of this 
speciality, upon the terms that the buyers should act as the sellers’ agents in the 
Argentine. The goods were not delivered on consignment, or sale or return, 
but all dealings between the parties was by way of out and out sale f.o.b. London. 
During the whole time that those dealings continued, one of the ingredients in this 
speciality was salicylic acid. It appeared at the trial that there was in the 
Argentine a law which prohibited the placing of salicylic acid in any food sub- 
stance, and made it an offence for anybody to have possession of any food substance 
containing salicylic acid. It did not appear from the evidence when that law 
came into operation, but it appeared to have been assumed that it was in existence 
at times material for the purpose of deciding the dispute between the parties, but 
during all these years the buyers had been importing into the Argentine, without 


-any complaint, this speciality containing salicylic acid. The agreement under 


which the parties had been dealing came to an end in or before 1919, and an 
agreement was put in evidence, dated Feb. 7, 1919, under which the relations 
between these parties was either resumed or continued for a further period of five 
years, and in the late months of 1919 and the early months of 1920 a large quantity 
of this speciality was sold by the sellers to the buyers. These goods on arrival 
were analysed by the Argentine authorities and passed as fit for consumption and 
as not containing any objectionable ingredient, but at some later period, after the 
goods had passed into the hands of the retailers, owing to some cause of which 
the court had no information, further examination and analysis of the goods was 
made. It was then found that they contained salicyclic acid, and fresh certificates 
were issued by the authorities withdrawing the certificates which stated that they 
were fit for consumption and condemning them as being unfit for consumption. 
In those circumstances, the plaintiffs contended that they had established a case 
entitling them to damages either upon the ground that the goods were not reason- 
ably fit for the purpose for which they were supplied, or that they were not of 
merchantable quality, or on both grounds. 
By the Sale of Goods Act, 1893, s. 14: 


“Subject to the provisions of this Act and of any statute in that behalf, 
there is no implied warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract of sale, except as 
follows :—(1) Where the buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods are required, so as to 
show that the buyer relies on the seller’s skill or judgment and the goods are 
of a description which it is in the course of the seller’s business to supply 
(whether he be the manufacturer or not), there is an implied condition that the 
goods shall be reasonably fit for such purpose, provided that in the case of a 
contract for the sale of a specified article under its patent or other trade name, 
there is no implied condition as to its fitness for any particular purpose: 
(2) Where goods are bought by description from a seller who deals in goods of 
that description (whether he be the manufacturer or not), there is an implied 
condition that the goods shall be of merchantable quality: provided that if the 
buyer has examined the goods, there shall be no implied condition as regards 
defects which such examination ought to have revealed.”’ 


BarnHacue, J., gave judgment for the plaintiffs on the grounds that (i) the defen- 
dants had sold the tonic water for the express purpose of its being consumed in a 
country where its ingredients are prohibited by law, and that the water was not 
fit for the purpose of being sold in that particular country; and (ii) that the water 
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was not of merchantable quality in the Argentine, because it was prohibited from 
being sold in the Argentine. The defendants appealed. 


R. A. Wright, K.C., and T. E. Haydon for the defendants. 
Schiller, K.C., and H. G. Robertson for the plaintiffs. 


BANKES, L.J.—This is an appeal from an order of Barmnacue, J., in an action 
in which the buyer sought to recover damages from the seller on the ground that, 
for a number of reasons, the goods were not in accordance with the contract. A 
number of complaints were made with regard to their condition, but, having 
regard to the course the case has taken, it is only now necessary to consider two 
of those complaints. One was that the goods were not reasonably fit for the 
purpose for which they were required within the meaning of sub-s. (1) of s. 14 
of the Sales of Goods Act, 1893; and the other was that the goods were not of 
merchantable quality within the meaning of sub-s. (2) of the same section. The 
learned judge has found in the plaintiffs’ favour on both points, and the question 
is whether, upon the facts of this case, he was right. 

A number of points have been raised during the argument, but it is not necessary 
to give any judgment in reference to a number of them, but I will state what I 
understand them to be, in order to satisfy the parties that they have not escaped 
attention. Under sub-s. (1) there are certain conditions precedent which have 
to be fulfilled if a party intends to rely upon that subsection, and there is also 
a proviso which protects the seller in the event of his establishing that he comes 
within the terms of the proviso. I will deal with the proviso first. It is that the 
section shall not apply in the case of a contract for the sale of a specified article 
under its parent or trade name, and it is said that this was a case of a sale of a 
specified article under its trade name, namely ‘‘Webb’s Indian Tonic.’’ In my 
opinion, it is not necessary to express any opinion upon that point, and, therefore, 
I say no more about it. In reference to the question whether or not this buyer has 
fulfilled the conditions precedent, it is necessary to consider those conditions in 
reference to the facts. The conditions are that the sale must be one from the 
terms of which, within the meaning of the section, the inference can be drawn 
that the buyer relied on the seller’s skill and judgment, and that the goods are of 
a description which it is in the course of the seller’s business to supply. In order 
to fulfil the first condition precedent the buyer must make known to the seller the 
particular purpose for which the goods are required. It is here said for the buyers 
that the particular purpose for which the goods were required was re-sale in the 
Argentine, and there is no doubt that that is partially true; but, as I understand 
the sellers, they say that that is not sufficient compliance with the terms of the 
section, because the goods must be reasonably fit for the purpose for which the 
goods are required, the purpose being made known to the seller by the buyer. As 
I understand the argument of the sellers’ counsel, he said that where goods are 
articles for human consumption, it may be that they are bought for re-sale in 
some foreign country, but the test whether they are reasonably fit for the purpose 
is whether they are fit for human consumption and not merely whether they are 
fit for re-sale in the foreign country. I express no opinion upon that except to 
say that I notice that in Drummond v. Van Ingen (1), where the buyer had bought 
certain cloth goods for re-sale, Lorp Herscuett, in his judgment (12 App. Coal 
at p. 292), did not consider that the test was whether the goods were fit for 
re-sale, but was whether the goods were fit for making up into coatings, which 
would correspond in this case to whether the goods were fit for consumption. That 
is an important point which may have to be closely considered on some future 
occasion, but I express no opinion about it. The other point, to which again I 
think considerable importance may in some future case be attached, is this. 
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and quality, but are goods which, by the law of the country, will be saleable in 
that particular country. All those questions, it seems to me, are questions which 
have been raised and discussed in the argument before us, but upon which I do 
not desire to express any opinion. 

I come to the conditions precedent which it is obligatory upon the buyer to 
comply with, which, in my opinion, in this case he has not complied with, namely, 
the condition which requires him to satisfy the court that he relied on the seller's 
skill or judgment. It seems to me that upon the true construction of this section 
the implied condition that the goods shall be reasonably fit for the purpose for 
which they are required must be confined to a condition that the goods should 
be reasonably fit in respect of some matter upon which the buyer had relied upon 
the seller’s judgment, and in this particular case it seems to me, with great 
respect to the learned judge, that the only possible inference is that the particular 
question whether these goods would, or would not, pass the Argentine Customs, or 
whether they were, or were not, compounded in such a way as to infringe the 
Argentine law, is not a matter upon which it can be said that the buyer relied 
upon the seller’s judgment. I come to this conclusion because, as it seems to me, 
it is the natural business inference from the facts as they are stated to the court, 
and those facts are that here is an Argentine buyer who for a long series of years 
has been buying this particular commodity from the seller, the ingredients of 
which he does not know, it is true, but he has bought it under the description of 
‘““Webb’s Indian Tonic.’’ It has been freely admitted into the Argentine without 
objection of any sort or kind or description, and has been distributed by him to 
retailers in that country for consumption; and to suggest that in those circum- 
stances this buyer relied on the seller’s skill and judgment on the question whether 
or not these goods would pass the Argentine Customs, or would or would not 
comply with some Argentine law, is an inference which I am unable to draw. 
For that reason I cannot agree with the learned judge’s conclusions on that point 
as to which he says in his judgment: 


“The only persons who knew what the ingredients were were Messrs. 
Webb. I am by no means certain that they knew the Argentine law; I will 
assume they did not, but if persons sell such a thing as tonic water for the 
express purpose of that tonic water being consumed in a country where its 
ingredients are prohibited, are the goods reasonably fit for such purpose, that 
is to say, must one have regard to the country in which the goods are intended 
to be sold? Is it sufficient to say that they are perfectly fit for that purpose 
in some other country, or must they be fit for that purpose in the particular 
country in which it is intended they should be sold? In my judgment, they 
must be fit for the purpose in the particular country in which it is intended 
that the goods should be sold.”’ 


T should not disagree with the learned judge at all if the contract was one which 
indicated that the buyer was relying upon the sellers’ judgment whether the goods 
were suitable for some particular climate or some particular country, but I am 
unable to agree with the learned judge if he goes so far as I think he does—to say 
that where the buyer, under conditions such as these and having regard to the 
previous relations between the parties, merely gives a repeat order for goods 
which have been freely introduced into the Argentine for years, he relies upon 
the seller’s judgment that the Argentine law either permits, or would continue 
to permit, those goods to be introduced into that country. On those grounds I am 
unable to agree with the learned judge’s view in reference to sub-s. (1) of s. 14, of 
the Sale of Goods Act, 1893. 

Then we come to sub-s. (2) of s. 14. I emphasise the fact that the section 
does not speak of goods being either ‘‘saleable’’ or ‘‘merchantable,”’ but of being 
of ‘‘merchantable quality,’’ and the introduction of the word “quality,” in my 
opinion, qualifies and restricts the meaning which must be put upon “merehant- 
able.’’ But the statute goes further than that because it speaks of “‘quality of 
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goods”’ in the definition section, which is s. 62, as including their state or con- 
dition. I do not propose to attempt any definition which will comprise every case, 
but all I need say about this subsection is that, in my opinion, it is not really 
possible to include under that language the contention of the present buyers that 
the state of the law of the country in which the goods are to be re-sold is a matter 
which comes under that language at all. Quality or state or condition seem to 
me to refer to something essentially different in their nature. 

Reference has been made to Niblett, Ltd. v. Confectioners’ Materials Co. (2). 
It is said that that is an authority to support the buyers’ contention because there 
was there a question whether the goods could be dealt with in this country by 
reason of the law of this country in reference to trade names and trade marks. 
But that case was not decided on that ground at all. The three present members 
of the court were the members of the court in that case, and I do not think that 
Scrutron, L.J., referred in his judgment to s. 14 at all; he dealt with the case, or 
that part of the case, which came under s. 12. Both Arkin, L.J., and I dealt with 
the point made under s. 14 in reference to the question whether the goods were 
of merchantable quality. Apart altogether from the question what the state of 
the law might be, the question there was what was the condition of the goods, 
and the passage in my judgment which contained the ground of my conclusion in 
that case had reference to the packing of the goods, which, in my opinion, was an 
essential part of the condition of the goods. There is nothing of the kind here; 
there is no complaint here, either with regard to the quality of the goods, their 
state, or their condition—they were all perfectly good; and there was no objection 
which could be taken to them except that by the law of the Argentine the goods 
which contained one of the ingredients of these goods could not be dealt with in 
that country. Baruacue, J., has dealt with that point shortly as follows: 


“The quality of the goods was perfectly all right in most countries—nothing 
the matter with them. Can it be said that because they were prohibited from 
being sold in the Argentine therefore they were of unmerchantable quality ? 
I agree one must have regard to the place in which the goods are to be sold, 
and I have come to the conclusion that these goods were of unmerchantable 
quality in the Argentine.”’ 


He does not elaborate the reasons upon which he comes to that conclusion, but 
on the ground which I have endeavoured to state I am not able myself to come 
to the conclusion that, upon the grounds stated, the case falls within the subsection 
at all. 

I have only this other observation to make. We were referred to Drummond v. 
Van Ingen (1), and the buyers’ counsel insisted upon the point that the speeches 
of the learned Law Lords in that case assisted him very much in his argument. 
It seems to me that what was said in that case was said in reference to the facts 
of that case, and has no real reference to the point which we have to decide here. 
Scrutton, L.J., has referred to Randall v. Newson (3), and I would only refer 
to one passage in the judgment of the Court of Appeal, which, of course, was given 
before the passing of the Sale of Goods Act, 1893. After going through all the 
cases, or a number of the cases, which dealt with the question of goods being 
reasonably fit for the purpose for which they are supplied, or the goods being of 
merchantable quality, the following passage appears (2 Q.B.D. at p. 109): 


‘‘In some contracts the undertaking of the seller is said to be only that the 
article shall be merchantable; in others, that it shall be reasonably ‘fit for the 
purpose to which it is to be applied. In all, it seems to us, it is either assumed 
or expressly stated, that the fundamental undertaking is, that the article offered 
or delivered shall answer the description of it contained in the contract. That 
rule comprises all the others; they are adaptations of it to particular kinds 
of contracts of purchase and sale.”’ 


The judgment goes on to amplify what he said, I 
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Van Ingen (1), because after the learned Law Lords had disposed of the question 
whether the fact that the goods corresponded to the sample excused the seller, 
they went on to say in terms that the goods were sold as coatings, and were not 
coatings, or, to adopt the language used in Randall v. Newson (3) (2 Q.B.D. at 
p. 109): ‘‘The article offered or delivered {did not] answer the description of it 
contained in the contract.”’ 

On these grounds, in my opinion, the appeal must be allowed with costs, and 
an order must be made that the action shall be referred to the official referee to 
deal with all outstanding questions. 





SCRUTTON, L.J.—The defendants sold f.o.b. out and out in England to the 
plaintiffs a large quantity of Webb’s Indian Tonic Water, the defendants being 
the manufacturers. They knew that it was going to the Argentine for sale, where 
the plaintiffs carried on business. The plaintiffs alleged that the article supplied 
was not in accordance with the contract, and they gave certain particulars of 
the way in which it did not comply with the contract, the only one with which 
we are concerned in this case being so expressed in the pleadings: ‘‘Of the said 
2,000 cases 1,800 cases were not fit for the said purposes and were not merchant- 
able. Particulars: The tonic water contained salicylic acid and was unfit for 
human consumption.’’ The learned judge has not recorded in his notes an admis- 
sion that Webb’s Indian Tonic Water always had contained salicylic acid, but it 
appears from the shorthand note that he assented to that. That objection, so 
expressed, is not the objection on which the learned judge has decided, which is 
that the tonic water contained salicylic acid, and, therefore, could not be legally 
sold in the Argentine. That is not, as a matter of fact, pleaded, but apparently 
the case proceeded on the assumption that that was the plea. It was obviously 
absurd to say that Webb’s Indian Tonic Water was unfit for human consumption 
when large quantities of it were consumed in England every day without any 
deleterious effect, and I take the objection as being amended, although no formal 
amendment was made—it was a pity it was not—to ‘‘contained salicylic acid and 
could not legally be sold in the Argentine.”’ 

The buyers’ case is put on two grounds. It is said that under s. 14 (1) of the 
Sale of Goods Act, 1893, they had made known to the sellers the particular pur- 
pose for which the goods were required, namely, sale in the Argentine, so as to 
show that they relied on the sellers’ skill and judgment as to whether that article 
could be legally sold in the Argentine, and that, therefore, there was an implied 
condition that the goods should be reasonably fit for the purpose of being sold in 
the Argentine, including a warranty that they could legally be sold in the Argen- 
tine. One answer made by the sellers to that was that this was a contract for the 
sale of a specified article under its trade name of ‘‘Webb’s Indian Tonic Water,”’ 
and, therefore, there was no implied condition as to its fitness for any purpose. 
Secondly, the plaintiffs say that under s. 14 (2) there was an implied condition 
that the goods should be of merchantable quality; that ‘‘merchantable’’ meant 
‘‘saleable’’; that ‘‘saleable’’ meant legally saleable; that these goods were not 
legally saleable in the Argentine, for which they were intended, and, therefore, 
there was a breach of s. 14 (2). 

To support a claim under s. 14 (1) it must be shown that the buyer had ex- 
pressly or by implication made known to the seller the particular purpose for 
which the goods were required so as to show that the buyer relied on the seller’s 
skill and judgment. I do not find any trace in the learned judge s judgment that 
he considered that part of the section at all. The facts from which one has to 
get an express or implied ‘‘making known”’ are these. For a considerable number 
of years the buyers, who are a firm carrying on business in the Argentine, had 
bought from the sellers Webb’s Indian Tonic Water for sale in the Argentine ; 
Webb’s Indian Tonic Water all through was of the same description so far as 
salicylic acid was concerned; and the water so supplied had always been allowed 
by the Customs to enter the Argentine after an analysis, and had always been 
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sold without any legal objection. How, in those circumstances, it can be implied 
that the buyers showed the sellers that they relied on the sellers’ skill and judg- 
ment with regard to the law of the Argentine, I cannot understand. That appears 
to me the most strained implication that I have ever met with in the course of a 
case like this. I do not say that there can be no case in which the buyer relies on 
the seller’s skill and judgment with regard to the legality of sale; a buyer may 
expressly say to an export agent: ‘‘I am thinking of sending goods to, say, Pata- 
gonia; I do not know anything about Patagonia; I want to buy goods of a par- 
ticular description from you, so, of course, they must be legally saleable in 
Patagonia.’’ If the buyer says that expressly to the seller, for it can be shown 
that the buyer relied on the seller’s skill and judgment, and a condition may be 
implied that the goods supplied shall be legally saleable; but how, in the case of a 
buyer living in a foreign country, and having for years sold this very article in the 
foreign country without any legal objection, a condition can be implied that he 
relied on the seller’s skill and judgment with regard to whether he could do what 
he had been doing for years without objection, I am quite unable to understand. 
Therefore, it seems to me that the case does not get near the implied condition in 
s. 14 (1), because it cannot be implied that the buyers showed that they relied 
on the sellers’ skill and judgment with regard to whether the goods could be 
legally sold in the Argentine. 

That relieves me from expressing any final opinion on the question whether these 
goods were sold under a trade name. Gillespie Bros. & Co. v. Cheney, Eggar & 
Co. (4) seems to show that a trade name does not apply to substances which are 
not manufactured such as coal. The Bristol Tramways Case (5) appears to show 
that trade name does not mean merely the name of a manufacturer where there 
are no constant qualities in the thing sold. If a Fiat omnibus is made by the Fiat 
company, but of any kind of construction, it is not a trade name; but I am dis- 
posed to think at present, though, as I say, it is not necessary to finally decide it, 
that where you get a composite article like this tonic water, which has always been 
manufactured of the same constitution, and you ask for Webb’s Indian Tonic and 
get it of that constitution, the ‘‘Webb’s Tonic Water" is a trade name within the 
proviso to sub-s. (1). It is not necessary to decide it, because I have found that 
sub-s. (1) does not apply at all. 

Then comes the second string of the plaintiff's bow—an alleged implied con- 
dition that the goods are of merchantable quality—that is, saleable quality—that 
is goods which can be legally sold in the market for which they are intended. In 
Niblett’s Case (2) I agree with the result of my brother’s view under s. 12 (1) of the 
Sale of Goods Act, which is as to the vendor’s title to sell. As Banxes, L.J., has 
pointed out, I said nothing about s. 14 (1). I did not discuss s. 14 (2), further than 
to say this ({1921] 3 K.B. at p. 399): 


“I have not been able to trace the origin or history of the condition that 
goods shall be of merchantable quality. If I had to express my present opinion, 


it is that the condition does not touch the title to the goods or the right to sell 
them.”’ 


I have looked a little further into the matter, and I can now finally express my 


opinion that ‘‘merchantable quality’ does not cover legal title to goods or the legal 
right to sell. In my view, ‘‘merchantable quality’? means that the goods comply 
with the description in the contract, so that to a purchaser buying goods of that 
description the goods would be good tender. It does not mean that there shall 
be, in fact, buyers of the article. For instance, take the case that I put during the 
argument. If you sell vestings of a particular fancy pattern for sale in China, 
you do not warrant that the Chinese buyer will like that pattern and will buy it, 
when it goes out there. If the goods are vestings, fancy pattern, they are mer- 
chantable though nobody likes the fancy pattern when it has got there. Similarly, 
I do not think ‘tmerchantable quality’? means that there can legally be buyers of 
that article. If the goods are of the contract description, the possibility of legally 
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A making a sale of them does no 
or the word ‘‘saleable.’’ 


I am still not quite clear when “merchantable quality’? began to be used first. 
I see that the Court of Appeal in Randall v. Newson (3) think that the first time 
it appears is in Gardiner y. Gray (6). There was a count there that the defen. 
dant’s promise was that the silk should be of waste silk of a good and merchant- 
able quality, and it is in reference to that count that Lorp ELLENBorouaH used the 
language which has been repeatedly quoted in every other case: 


t, in my view, come within ‘‘merchantable quality”’ 


“The intention of both parties must be taken to be, that it shall be saleable 
in the market under the denomination mentioned in the contract between 


them. The purchaser cannot be supposed to buy goods to lay them on a 
C dunghill.’’ 


That picturesque passage has been frequently cited in later cases on this point. 
Now, when Lorp ELLtensoroucHn there uses the word “‘saleable,’’ I do not think 
he is talking about legally saleable. As explained in Randall vy. Newson (8) the 
fundamental thing is that the article offered or delivered shall answer the descrip- 
tion of it contained in the contract, and as it is expressed in 2 Q.B.D. at p. 109: 


D “If that subject-matter be merely the commercial article or commodity, the 
undertaking is, that the thing offered or delivered shall answer that descrip- 


tion, that is to say, shall be that article or commodity, saleable or merchant- 
able.’’ 


That is to say, as I have already said, shall be a good tender under a contract for 
sale of goods of that description. The judgment goes on: 


“If the subject-matter be an article or commodity to be used for a particular 
purpose, the thing offered or delivered must answer that description, that is to 
say, it must be that article or commodity, and reasonably fit for the particular 
purpose.”’ 


That is the warranty which ultimately made its appearance in s. 14 (1), the first 

F being the warranty which ultimately made its appearance in s. 14 (2). I am quite 
unable to find that any case since, in which the warranty of merchantable quality 
was acted upon, has ever dealt with anything but the compliance in fact of the 
goods with the description in the contract. I cannot find that any case has ever 
dealt with the possibility of legally selling the goods in the particular market and 
has treated that as included in the definition ‘‘merchantable.”’ 

G_ For these reasons I disagree with the view taken by the learned judge. He 
stated his conclusions. ‘‘First of all these goods are not goods bought or sold 
under a trade name.’’ In the view I take, it is not necessary to decide that, but 
I incline to disagree with him. 


“Secondly, they are subject to the implied warranty of fitness for the purpose 
for which they were bought; the purpose for which they were bought was sale 
H sin the Argentine Republic.”’ 


I disagree with that for the reason that I think there was no evidence upon which 
it sould be either expressly or impliedly held that the buyer relied on the seller's 
skill and judgment in the matter of legality of sale in the Argentine, and unless he 
did that, there is no implied warranty. 


J ‘Thirdly, whether the goods are sold under a trade name or not they are 
subject to the warranty of merchantable quality, and, in my judgment, having 
regard to the law of Argentina, these goods are not of merchantable quality in 
Argentina.”’ 

I do not agree with that for the reason that I think ‘merchantable quality”’ does 
not cover the legality of sale, but only a compliance in commercial matters with 
the description in the contract. I think, therefore, that the view of the learned 
judge that damages should be given on the basis that there are breaches of s. 14 
(1) and (2) in the matter of the legality of the sale in Argentina was erroneous, 
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and that the case must go on to be decided as to the exact amount of damages 
to follow from the presence of foreign matters in the tonic waters supplied. 





ATKIN, L.J.—I agree. The claim here is made, first, upon a breach of the 
implied condition which is expressed in sub-s. (1) of s. 14 of the Sale of Goods 
Act, 1893, 

‘where the buyer, expressly or by implication, makes known to the seller the 

particular purpose for which the goods are required.” 

That was complied with here because the buyers did expressly, or certainly by 
implication, make known to the sellers that the goods were required for the pur- 
pose of sale in the Argentine. That in itself is not sufficient. The buyer must 
do that ‘‘so as to show that the buyer relies upon the seller’s skill or judgment. 
Whether the circumstances are such as to show that the buyer relies on the seller’s 
skill or judgment is a question of fact to be determined by the tribunal which 
has to decide the issue whether there is such a stipulation in the contract or not, 
and I think it is to be regretted that in this case the learned judge below did not 
advert to that question of fact at all. He made no reference to it anywhere, so far 
as I can see, in his judgment, and it appears to me that it is precisely in that 
respect that the buyers here fail. I think the circumstances are not such as to 
show that they relied on the sellers’ skill or judgment in respect to the question 
whether or not this tonic water could be sold in the Argentine. I do not wish to 
deal with the facts which have been already dealt with by my brothers, but I think 
it is not unimportant to remember that the dealings between the parties took place 
under an agreement of Feb. 7, 1919, which was only a renewal of former agree- 
ments, by which the sellers appoint the buyers to be their sole agents ‘‘for the sale 
of their speciality beverage called or known as Webb’s Indian Tonic in the area 
comprised in the republics of Argentine and Uruguay.’’ Then there are provisions 
restricting the sale of what is called ‘‘their beverage,’’ or, ‘‘the said beverage.’’ As 
the buyers had been dealing in this product for a great many years in the Argentine 
and had for years been buying this same beverage for sale in the Argentine and 
had been able to sell it without any demur and without any difficulty, and as they 
had contracted to buy the beverage and were buying it, it appears to me impos- 
sible to suggest that they relied upon the skill or judgment of the sellers in respect 
of this contract to supply them with something which, as it turned out, must be 
something different from that which they had been supplying in the course of those 
many years. I think that that question of fact must be resolved in favour of the 
sellers. 

There is a further question that might arise on the following words of the 
section, namely, whether the goods are of the description which it is in the course 
of the sellers’ business to supply, whether they be the manufacturers or not. I 
do not propose to deal with that question now, but I think a question may arise 
which has not yet been solved, so far as I know, namely, whether that does not 
imply that the goods so fit for the purpose must be such as it is in the course of 
the seller’s business to supply, in other words, I am not sure that it would not be 
necessary for the buyer to establish that it was in fact in the course of the seller's 
business to supply Indian Tonic Water without salicylic acid, and I doubt very 
much whether they would have succeeded in proving that fact. I say no more 
about it, because it is unnecessary to decide it in this case. Nor do I deal with 
the further question whether or not this case would not come within the proviso 
with regard to the sale of the specified article under its patent or other trade 
name. 

The other way in which it was put is that there was a breach of the implied 
condition ins, 14 (2) of the Sale of Goods Act that the goods shall be of merchant- 
able quality. I agree with what has been said by the two other members of 
the court that that cannot in itself refer merely to the fact that the goods are un- 
saleable because there is a law of the place in which they are sought to be sold 
prohibiting that sale. One has to remember, when one is dealing with this sub- 
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ject, that one is clear of all questions with regard to whether the goods are fit for 
a particular purpose. This is a general obligation applying to all sales, and it 
appears to me merely to mean that there shall be a warranty that the article 
delivered is the article described in the contract, not so differing from the normal 
quality, including state or condition, required by the contract, as to make it un- 
saleable. In this particular case, the article that was described was the article 
contracted for, and it was delivered in its normal state or condition, which would 
ordinarily be required in performance of a contract for the delivery of these goods 
f.o.b., and it appears to me impossible to suggest that in this warranty the seller 
warrants that the goods shall be sold in the particular place to which they are 
delivered to the buyer—in other words, warrants that there shall be no legislation 
or that there is no existing legislation prohibiting their sale. A case was put in 
argument, which, I think, illustrates fairly clearly what the contention of the 
buyers in this case amounts to—that where a buyer, resident in America when 
there was a complete legislative prohibition against the sale of alcohol, ordered 
from another country goods containing alcohol to be imported into America, the 
seller must be taken to have warranted that the goods should be capable of being 


sold in America. I think the proposition need only be stated to show that it is 


impossible that the Act of Parliament can have contained a warranty which would 
have an effect such as that, and, to my mind, the warranty extends no further 
than I have stated. Reference was made to Niblett’s Case (2), to which I was a 
party, and I am quite clear that in that case it was not my intention to go any 
way beyond what I have said at the present moment. In that case the contract, 
as I found it, was a contract for delivering so many cases of condensed milk, and in 
performance of that contract there was delivered in this country a certain number 
of cases containing tins, the tins containing labels which were an integral part of 
that which was delivered, which were of such a misleading character as to expose 
any buyer to an action for infringement of trade mark, and, indeed, the sellers 
had been threatened with an injunction. The result of that was that nobody 
would buy those cases because, if they did buy them, they probably would be 
buying a law-suit; and the cases in that state and condition with those labels 
were unsaleable, and unsaleable precisely in the same sense in which they would 
have been unsaleable if in fact the tins had been blown, or marked, or in other 
respects worthless to the buyer. That was the whole point in Niblett’s Case (2), 
and it seems to me that that decision is entirely in conformity with the decision 
which we are giving now. For these reasons I agree that the appeal must be 


G allowed. 


Appeal allowed. 
Solicitors: W. H. Martin & Co.; Romer & Skan. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 
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SUN PERMANENT BENEFIT BUILDING SOCIETY ». 
WESTERN SUBURBAN AND HARROW ROAD 
PERMANENT BUILDING SOCIETY . 


[Court or Appeat (Lord Sterndale, M.R., Warrington and Younger, L.JJ.), 
~ June 17, 20, 21, 1921] 


[Reported [1921] 2 Ch. 4388; 91 L.J.Ch. 74; 125 L.T. 782; 
37 T.L.R. 844; 65 Sol. Jo. 734] 


Building Society—Sale of mortgages—Transfer to another society—Power to 
transfer rights of enforcement against mortgagors—Unauthorised investment 
—Purchase of mortgages—Purchase not out of surplus funds—Specifie per- 
formance of contract of sale—Building Societies Act, 1874 (37 & 38 Vict., 
c. 42), 8. 25. 

On May 28, 1919, the liquidators of the plaintiff building society entered 
into a contract with the defendant building society to transfer to it certain 
mortgages which were held by the plaintiff society as securities from its 
members. At that time and at all material times the defendant society had 
no surplus funds which under s. 25 of the Building Societies Act, 1874, could 
have been invested in the purchase of the mortgages. The defendant society 
subsequently refused to complete, and the plaintiff society brought an action 
for specific performance of the contract, and, alternatively, damages for its 
breach. 

Held: (i) the effect of the contract was that the plaintiff society undertook 
to put the defendant society in the same position with reference to the mort- 
gages transferred, their enforcement, and the benefit to be derived from them, 
as the plaintiff society themselves enjoyed; while, without the consent of the 
mortgagors, they could transfer the mortgage debts and the securities for those 
debts, they could not transfer the right to enforce against the mortgagors the 
payment of fines and penalties for non-performance of their obligations to which 
they were entitled partly under the mortgages and partly under their rules; 
and, therefore, as they could not transfer what they had contracted to transfer, 
they could not recover at law damages for breach of contract, nor would the 
equitable remedy of specific performance be granted to enforce the contract in 
such a case as the present; (ii) even assuming that the contract was not ultra 
vires the plaintiff society and void ab initio, the society, having no surplus 
funds as required by s. 25 of the Act of 1874, had no power to invest any 
of its funds in the purchase of the mortgages, and an order would not be 
made for specific performance of the contract because the effect of such an 


order would be to compel it to do what, by implication, under the statute 
it was forbidden to do. 


Notes. As to advances by building societies and enforcement of terms of 
mortgages, see 3 Hatspury’s Laws (8rd Edn.) 591, 605 et seq.; and as to specific 
performance of unlawful contracts and where there has appeared a defect in the 
subject-matter, see ibid., 2nd Edn., vol. 31, 365, 366, 382-3938. For cases see 
7 Dicest 471 et seq., 492, and 42 Dicesr 468, 464, 487, 488, 489 et seq. For 
Building Societies Act, 1874, see 2 Hausnury’s Starurns (2nd Edn.) 628. 


Cases referred to: 


(1) Eastern Counties Rail. Co. v. Hawkes (1855), 5 H.L.Cas. 331; 24 L.J.Ch. 
601; 25 L.T.0.S. 818; 8 W.R. 609; 10 E.R. 928. H.L.; 11 Digest (Repl.) 
180, 473. ’ 

(2) Sheffield and South Yorkshire Permanent Building Society v. Aizlewood 


(1889), 44 Ch.D. 412; 59 L.J.Ch. 34; 62 L.T. 678; 6 T.L.R. 25: 7 Digest 
471, 111, 





C.A.] SUN BUILDING SOC. v. W. SUBURB. BUILDING soc. 691 


(3) Re National Permanent Mutual Benefit Building Society (1889), 43 Ch.D. 
431; 59 L.J.Ch. 403; 62 L.T. 596; 388 W.R. 475; 6 T.L.R. 129; 7 Digest 
492, 228. 

Appeal from an order made Dye 20. Lawrence, J., in a witness action for 
specific performance of a contract between the liquidators of the plaintiff society 
and the defendant society, by which the defendant society agreed to purchase 
thirty-seven freehold and leasehold mortgages held by the plaintiff society as 
Securities for advances made to borrowing members. 

The agreement was contained in letters dated May 26 and 28, 1919, passing 
between the liquidator of the plaintiff company and the defendant's chairman, and 
the purchase price was £6,400, being the amount then outstanding on the mort- 
gages after allowing a discount of 6 per cent. After the date of the agreement, 
objections were taken by the defendant's legal advisers to the completion of the 
agreement, on the ground that it was ultra vires the defendant society, and on 
Aug. 28, 1919, the plaintiff society issued a writ for specific performance. After 
the delivery of pleadings, a Special Case was stated by the parties upon certain 
agreed facts for the opinion of the court. This case came before P. O. LawRENCr, 
J., and he decided (inter alia) that the contract was not rendered ultra vires 
the defendant society on the ground that it had not sufficient funds to pay for the 
investments at the date of entering into the contract. The question whether the 
court would decree specific performance was left open, and the defendant society, 
after the hearing of the Special Case, delivered an amended defence by which they 
pleaded, inter alia, that both parties to the agreement had entered into it in the 
mutual, but mistaken, belief that the transaction was a transfer of the engagements 
of the plaintiff society under the Building Societies Act, 1874, s. 33; that they had 
no intention of entering into an agreement which was not authorised by the 
Building Societies Acts and the defendant society's rules, or which would involve 
a breach of trust; and that they were entitled to be relieved from the agreement 
on the ground of mutual mistake. They also contended that by the Building 
Societies Act, 1874, s. 25, a society might from time to time, as the rules of the 
society permitted, invest any portion of the funds of the society ‘‘not immediately 
required for its purposes’’ upon real or leasehold securities, except under the 
section they had no power to enter into the agreement, and that at the date of the 
agreement the funds of the defendant society not immediately required for its 
purposes did not exceed £400. Further, that the plaintiffs were unable to assign 
the defendant society the benefit of the covenants by the mortgagors in their 
respective mortgages to pay the plaintiff society ‘‘all subscriptions, fines, fees, and 
other engagements,’’ and that these fines were a material inducement to the 
defendant society to enter into the agreement. P.O. Lawrence, J., held that all 
the various points taken by the defendant society failed, and that the plaintiff 
society were entitled to a decree for the specific performance of the contract. The 


defendants appealed. 
Tomlin, K.C., Owen Thompson, K.C., and Jennings for the defendants. 
Jenkins, K.C., and E. A. Wurtzburg for the plaintiffs. 


LORD STERNDALE, M.R.—This case arises out of an action by the Sun 
Permanent Benefit Building Society against the Western Suburban and Harrow 
Road Permanent Building Society for specific performance of, or, in the alternative, 
for breach of, a contract by the plaintiffs to sell and the defendants to buy and 
take a transfer of certain mortgages. I need not particularise the nature of the 
mortgages; they were the ordinary building society mortgages granted to the 
plaintiff society by its members in the ordinary way. The defendant society 
entered into the contracts under an idea which existed in their chairman s mind 
that they were getting, not only a transfer of the mortgages, but also particularly 
a transfer of the members and the business of the plaintiff society, which was in 
liquidation or dissolution. Its business, therefore, was being carried on by liqui- 
dators; the liquidators had been directors before, and no question arises here as 
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to their authority to enter into the contract. The case comes before us in rather 
an unsatisfactory manner, because, with a laudable desire to save time and 
expense, it was agreed between the parties that certain preliminary questions 
should be decided in the hope that there would be no more litigation. Unfortu- 
nately those questions were decided in a way that did not put an end to the 
litigation or to the dispute between the parties, and the case had to go to trial. 
There is no question that, to a certain extent, the decision upon the preliminary 
points does hamper the consideration of the points which we have now to decide. 

As I have said, the chairman of the defendant society, in agreeing to buy the 
benefit of these mortgages, was under the impression that he was getting a great 
deal more than he was. He thought he was getting a transfer of the membership 
of the mortgagors, as well as the transfer of their mortgages, and he thought he 
was getting, in fact, the benefit of the transfer of the business, speaking generally, 
of the plaintiff society. But he did not get that under the contract; all that he 
got was the benefit of the mortgages so far as the plaintiff society had the power 
of carrying out that contract when it was made. Perhaps I ought to refer just 
for a moment to the powers of a building society before I say any more on the 
matter. Under the Building Societies Act, 1874, the powers of a building society 
are strictly limited. Their purposes are thus defined in gs, 13: 


‘‘for the purpose of raising by the subscriptions of the members a stock or 
fund for making advances to members out of the funds of the society upon 
security of freehold, copyhold, or leasehold estate by way of mortgage.”’ 


Under s. 15 they have the power to borrow money which is only, for the purpose 
of the Act, to be applied to the purposes of the society. Those borrowing powers 
are limited to a certain amount in proportion to the subscriptions and the other 
moneys of the society. By s. 15, para. 2: 


oe 


. . . the total amount so received on deposit or loan and not repaid by the 
society shall not at any time exceed two-thirds of the amount for the time 
being secured to the society by mortgages from its members.”’ 


Those are the only borrowing powers which the society has. Under s. 25 they have 
power to “‘invest any portion of the funds of the society, not immediately required 
for its purposes, upon real or leasehold securities or in the public funds,’’ or other 
specified securities. Under s. 33 [repealed by Societies (Miscellaneous Provisions) 
Act, 1940, Sched.] : 


‘A society under this Act may transfer its engagements to any other society 
upon such terms as shall be agreed upon by three-fourths of the members.”’ 
The chairman of the defendant society thought that he was getting the transfer 
of the engagements of the plaintiff society which had to be carried out under s. 33; 
but he was not getting anything of the sort. . The plaintiffs never agreed to sell 
him anything of the sort. 

The first point—and this was one of the preliminary points which was taken— 
was that this agreement was ultra vires the defendant society altogether and a 
Special Case was stated for the decision of that and two other questions, only one of 
which was of real importance. The only allegation that was made of the circum- 
stances in which the question of ultra vires arose was that at the date of the 
making of the contract they had not surplus funds within the meaning of s. 25 
available for the transaction. So the first question was whether the agreement was 
ultra vires the defendant society, and, if not, whether it was capable of being 
enforced by the plaintiffs against the defendant society. On that point the learned 
judge gave a very strictly limited decision, and I point this out because I think 
it has a bearing upon one of the very forcible arguments addressed by counsel for 
the plaintiffs upon the objection made by the defendants to the decree of specific 
performance. The learned judge said: 


oerny “ . . . 
The sole point I am now considering is whether the mere fact that at the 
date of the contract to purchase authorised investments the society had not in 





nA 
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hand sufficient surplus funds to pay for the investments in full renders the 
contract ultra vires, and void ab initio. I am not now considering the 
question whether the court would exercise its extraordinary jurisdiction in 
granting specific performance of a contract by a building society to purchase 
an Investment if it were shown at the trial that no surplus funds were available 
to complete the contract, whether such want of available funds had arisen by 
reason of there never having been any, or by reason of such available funds 
having been diminished or exhausted after the date of the contract. It may 
well be that the court, in such circumstances, would decline to make a decree 
for specific performance. Nor am I considering whether the court would, 


in such circumstances, grant anything more than nominal damages for a breach 
of the agreement.’’ 


I point out the very limited nature of the decision for the reason that the defence 
at the trial was this: Granted that this was not ultra vires in its inception for 
the reason alleged, a decree of specific performance ought not now to be granted 
because it would involve an order to do what were ultra vires acts, and I mention 
the limited nature of the decision because a very powerful argument was addressed 
to us to the effect that once you have got a decision that the contract is intra vires 
the society, no act that can be necessary to perform that intra vires contract can 
be ultra vires. If the learned judge had decided, and we were bound by the 
decision, that the contract was not assailable as being ultra vires upon any ground, 
that argument would have much greater force and I do not say what might be 
the result if that were the position, but the learned judge, as I have pointed out, 
decided nothing of the sort, and for that reason I think it was quite open for the 
defendants to raise the defence that they did—that an order made to perform this 
contract would be an order upon them to perform ultra vires acts, in the first 
place upon the ground suggested by the learned judge, that, although the contract 
might be intra vires although they had not at that moment of making it sufficient 
surplus funds, still if, when they came to be ordered to perform it, they had not 
sufficient surplus funds, they would be ordered to carry out a contract providing 
for the investment of their moneys, which were not surplus funds, in securities in 
which they had no right to invest them, because the society had no power to apply 
its money for ordinary investments except under s. 25, which simply applies to 
the surplus funds not required for purposes for which it is established. 

It was said, and to my mind said truly, that, although the plaintiff society 
might be entitled to say that the contract was not absolutely bad and ultra vires 
ab initio, still the court, in considering whether it would grant a decree of specific 
performance, which after all is a matter of discretion and not only a matter of 
jurisdiction, must have regard to the question whether the result of such an order 
upon the society would be that it would have to invest funds in paying for these 
mortgages which it had no power so to invest. Also it was said it would involve 
another ultra vires act, and for this reason, if it has no surplus funds, in order to 
complete the purchase, it would have to borrow money, and its borrowing powers, 
whether its funds are exhausted or not, cannot be applied except for borrowing for 
the purposes of the society, and buying these mortgages as an investment is not 
one of the purposes of the society. The answer to that was: That is a fallacy 
because all that the society would be ordered to do would be to pay a debt incurred 
by a contract which had been held to be a valid contract, or at least a contract intra 
vires. I am not satisfied with that answer, but it seems to me there is another 
difficulty in the way of the plaintiffs on that point, and it is this: As far as I ee 
see, according to the powers of the defendant society, they have no power to hol 
such an investment as this—it is not an investment for the purposes of the society 
—and the order upon them is not only to pay, it is to perform the contract and to 
take over the mortgages. If those are mortgages that they cannot take over, 
because they have no power to invest in investments of that eae not 
speaking now of the question whether it was a- safe investment—they have no 
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power to hold investments of that description at all; and if the order were that A 
they should do so, it would be again, in my opinion, an order upon them to do 
an ultra vires act. 

I think that is enough to dispose of the question of whether there ought to be a 
decree of specific performance. In my opinion there ought not, and I think it is a 
fallacy to say that the decision of the learned judge, limited as was its nature, 
amounts to this—that the contract is intra vires, and, therefore, every act done B 
to carry it out must be intra vires. As I have already pointed out, the learned 
judge did not consider that his decision amounted to anything of the sort, and I 
do not think it did, nor do I think that the case which was very much impressed 
upon us, Eastern Counties Rail. Co. v. Hawkes (1), decides anything to the con- 
trary. The circumstances were quite different, and I do not think it in any way 
decides anything contrary to the opinion which I hold upon this matter. I think, @ 
therefore, that the defendants are entitled to say that a decree of specific perfor- 
mance in this case ought not to be granted because it would involve their doing 
ultra vires acts, even granting that on the sole ground argued before the learned 
judge the contract itself should not be held to be ultra vires in its inception. 

There is another question on which I do not intend to say much, and that is 
whether the contract was ultra vires or whether it could not be performed because D 
the plaintiff society have no right to transfer these mortgages without the consent 
of the mortgagors. The learned judge has decided that, but again in a distinctly 
limited manner. He has held that the power is given to the plaintiff society by 
the terms of the mortgages themselves; and he does not decide the question 
whether, speaking generally, apart from something specific in the mortgage itself, 
there is such a power to transfer without the mortgagors’ consent, but he did EB 
say this: 

“Tt is possible that difficulties as to the rights of the parties after the 
transfer may occur in certain events, but none that have been suggested appear 

to me to be insuperable.”’ 





He also says this, which is to the same effect and shows the limited nature of his F 
judgment on that point also: 


“Lastly, it is said that there may be some difficulty in the way of the 
defendant society obtaining the benefit of the fines imposed upon the mort- 
gagors by the plaintiff society’s rules although they are expressly secured by 
the terms of the mortgages. The liquidators of the plaintiff society have by 
their counsel stated that they are willing to do all in their power to give the 
defendant society the full benefit of the mortgages including the fines, and I 
cannot help thinking that the ingenuity of counsel will find some way of 
enabling the defendant society to obtain this benefit. The transferee of a 
building society’s mortgage is notoriously in a somewhat difficult position in 
a case like the present where the mortgage itself contains no provision regulat- 
ing the rights of the parties after transfer. I do not, however, intend on the H 
present occasion to determine what form the documents, which may be 
necessary to give the defendant society the full benefit of the mortgages, ought 
to take, these documents will have to be settled by the court under the decree 
I propose to make in the event of any disagreement between the parties as to 
their contents.”’ 


The learned judge, therefore, does not decide the point—a very important point I 
indeed—which has been argued before us. It is whether, assuming everything else 
in favour of the plaintiffs, they are in a position to transfer to the defendants the 
whole of the rights which they themselves have under the mortgages. Unless they 
can do that, it seems to me that they are not in a position to perform their 
contract, and this is a point which goes much deeper than the former one, because 
the former one was merely an objection to a decree of specific performance and 
might have left the defendants open to a judgment for damages for not performing 
the contract which it was held it was intra vires to them to make. This goes 
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much deeper than that, because if the plaintiffs are not in a position to give to the 
defendants all the benefits which they themselves had under the mortgages, they 
are not veady and willing to perform their part of the contract, they cannot 
enforce it upon the other party, therefore this goes to the right to damages as 
well as a decree of specific performance. It is a matter upon which I confess I 
have had doubt from time to time in the course of the argument, but upon the 
whole I have come to the conclusion that the plaintiffs are right upon this point, 
and that, although it may be intra vires to make a contract for the transfer of the 
mortgages without the mortgagors’ consent, a decision that such is the case does 
not involve a decision that, under that transter when made, the transferor is in a 
position to do all that he has to do in order to enforce his contract against the 
transferee. I do not propose to read the whole of this form of mortgage, but I 
think there are in it clauses which contain agreements and covenants that the 
mortgagor will pay to the society—that is, the transferor society, the plaintiffs— 
subscriptions, fines, fees, and other payments whatsoever, which under the rules 
and regulations for the time being of the society shall from time to time become 
payable, and so on, and it also contains an agreement that they will comply with 
the rules. When you come to look at the rules, there are certain provisions and 
remedies given to the society in consequence of certain actions on the part of 
the mortgagor which will become almost impossible, if not quite impossible, to 
enforce because the plaintiff society is in course of dissolution. It is quite true 
that the plaintiffs at the Bar both here and below have offered to do all they can 
to confer these benefits upon the defendants; they have offered to undertake that 
the plaintiff society shall not be dissolved until all these matters have been wound- 
up, and to give a power of attorney to the defendants to enforce these matters. 
But they are not in a position to hand over to the defendants the rights which 
they, a society in course of dissolution, have under their mortgages and rules 
combined—the mortgagor covenanting to obey the rules. If this be so, they 
cannot enforce the contract at all, because, as I have said, they are not willing and 
ready to perform their part of it, and that goes to the root of the whole action, and 
does so, in my opinion, without in any way interfering with the decision of the 
learned judge upon the preliminary point. For these reasons, I think the appeal 
should be allowed, and that judgment should be entered for the defendants with 
costs here and below. 





WARRINGTON, L.J.—I am of the same opinion. The action is one brought 
by one building society against another for specific performance of a contract for 
sale and purchase, or, in the alternative, for damages for breach of that contract. 
The contract on the breach of which the action is founded is for the purchase by 
the defendant society and a sale by the plaintiff of the ee granted 

intiff society by its members in the course of carrying on its business as a 
ee eascicty, Two ere defences have been raised by the defendants. The 
first is this. It is contended by the defendants that the vendor society, having 
regard to the nature of the mortgages in question, mortgages by its members 
to itself, is unable to transfer to the purchasing society the full benefit of those 
mortgages. This defence, if made good, goes to the whole action, and would 
entitle the defendant society to judgment in their favour. The second re : 
this, that even though the defendants may be liable to an action for breac ne 
the contract in question, the equitable relief by way of specific lpn ie nes 
not to be granted because the effect of ordering the defendants speci re ~ 
perform this contract would order them to do that which, having ana a 
tatutory provisions regulating them and the conduct of their business, be outside 
Siete statutory powers. That defence, if made good, would merely ert ue 
decree for specific performance oka be ne ine they would be left to their 

ich i r damages for breach. 
ee: ee ats eax nade a May, 1919. It was made by the directors 
Rise Seiaddatl society acting in the conduct of the business of their society and 
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the liquidators of the plaintiff society. The plaintiff society having passed a reso- 


lution for dissolution, in accordance with the provisions of the Building Societies 
Acts, the chairman of the defendant society thought that in making the purchase 
he was not merely purchasing the mortgages and entitling the society to a transfer 
of the mortgages, but he was arranging for what, in the Building Societies Act, 
s. 83, is called a transfer of its engagements—a very different thing, because a 
transfer of the engagements of the society means that the members of the one 
society become the members of the other society and the mortgages are transferred, 
not merely as separate items of property, but as part of the transfer of the entire 
business. The difficulties in the present case would not have been raised if that 
had been the nature of the transaction. Unfortunately, the chairman misunder- 
stood the effect of the letters which passed between the two societies, and the 
contract must be treated now as one merely for a transfer—purchase and sale of 
the mortgages by themselves. Regarded in that way, the transaction is, to me, 
one which, if justified at all, can only be justified as an investment by the purchas- 
ing society pursuant to the provisions of s. 25. A building society is not a 
financial society; it is not one of its purposes or objects to invest money. The 
sole purpose of a building society is that which is expressed in s. 13 of the Act 
of 1874— that is, 


‘‘for the purpose of raising by the subscriptions of the members a stock or 
fund for making advances to members out of the funds of the society upon 
security of freehold, copyhold, or leasehold estate by way of mortgage.”’ 


Investment, therefore, is not one of its purposes. 

There is contained in the Act a further material provision with regard to 
borrowing money, and when it receives those loans they are to be applied for the 
purposes of the society—that is, the purposes which have been already defined; 
and further, the power to obtain loans is limited to the amount for the time being 
secured by the society by mortgages from its members. Therefore, to acquire 
these mortgages would not increase its power of obtaining loans and in no way 
facilitate the carrying out of its objects; and, as I have said, could only be justified 
if it were an investment such as is contemplated by s. 25. Section 25 is, so far as 
material, in these terms: 


“Any society under this Act may from time to time, as the rules permit, 
invest any portion of the funds of the society not immediately required for its 


” 


purposes... 


There, again, is a reference to the purposes of the society which I have already 





ced 


an 


described; and the only funds which the society can invest in pursuance of this — 
provision are such funds as are not immediately required for its purposes. Such — 


funds the society is authorised to invest ‘‘upon real or leasehold securities’’ and 
certain other securities which are mentioned in the section. Much, therefore, of 
this power of investment is extremely limited—limited first, by the description of 
the fund to which it applies; limited, secondly, to the subjects which can be 
obtained as investments. The list of those subjects in the Act of 1874 is very 
considerably increased by the Act of 1894, because it authorises investment in 
what are commonly called trustee securities, but the limitation to surplus funds 


remains the same, and the statutory powers of the society in reference to invest- _ 


ments are strictly limited, therefore, by the provision of s. 25. 
I think there is nothing more to which it is necessary to call attention before 


proceeding to deal in turn with the two defences. The first is that the vendor ' 


society cannot effectually transfer to the purchasing society the full benefit of that 
which it has been agreed to transfer. This matter has been dealt with to some 
extent by P. O. Lawrence, J., in dealing with the preliminary points raised by the 


Special Case. I refer first to the formal order which he pronounced on this point — 


when, on April 19, 1920, he declared ‘‘that the plaintiffs can sell and transfer the 
said mortgages pursuant to the said agreement without the concurrence of the 
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mortgagors.’’ That was an extremely limited decision, and when the reasoned 
judgment is looked at, the effect of which is expressed in this order, it seems to be 
more limited even than the words of the formal judgment would lead one to 
suppose. What the learned judge really decided, and the only point that was 
argued before him, was that a transfer of the plaintiff society’s mortgages could 
be made without the consent of the mortgagors because the mortgagors were bound 
to allow such a transfer as valid by the terms of the mortgage deeds. He did not 
decide what would be the nature of the property that such a transfer would convey 
to the purchaser, or whether such a transfer as the vendor company could make 
would satisfy the contract into which they have entered. It is, therefore, quite 
open to this court to consider and decide whether the vendor could or could not 
give to the purchaser the full benefit of that which he has contracted to give. 
They have contracted to sell these mortgages. What does that mean? I think it 
means clearly that they have contracted to put the purchasing society in the same 
position in reference to these mortgages and the enforcement of them, and the 
benefit to be derived from them as they, the vendors themselves, enjoyed. Can 


they do that? They can, of course, transfer the mortgage debt; nobody denies that. 


They can transfer the security for the mortgage debt too—that is, these freehold 
or leasehold hereditaments, as the case may be, which were granted or assigned 
as security. That they can give. But a mortgage from a member to a building 
society is a great deal more than an obligation to pay the mortgage debt, and a 
conveyance of certain property by way of security. It purports to give to the 
society—which, in that case, is the mortgagee, rights and advantages derived from 
the Act of Parliament and from its own rules and regulations—the nature of the 
main advantages so given being the right of the society to enforce, as against the 
mortgagor, the payment of fines and penalties for non-performance of their obliga- 
tions, partly under the mortgage itself, and partly under the rules and regulations 
of the society. Those are advantages which, as between an ordinary mortgagor 
and mortgagee, cannot be claimed, because it is perfectly familiar to those who 
are acquainted with the mode in which a court of equity deals with the position 
of the mortgagor that no penalty can be enforced upon a mortgagor for non- 
payment at a particular time of money payable under the mortgage. If it is 
required, in the interest of the mortgagee, to enforce a punctual payment, whether 
of interest or instalment of principal, the mortgage deed must provide, not for a 
penalty if the payment is made otherwise than punctually, but for an advantage 
upon payment being made punctually. Therefore, except for the position which 
obtains between mortgagee and mortgagor, when a building society is the mort- 
gagee, these particular advantages under a building society’s mortgage could not 
be enforced. For this purpose, although the transferee is itself a building society, 
the mortgagees are not its members, and it would be in no better position, for 
the purpose of enforcing these particular obligations of the mortgagor than would 
be an ordinary individual. There is another reason why it would not get that 
advantage, if the first be a bad one, and that is that the right of the vendor society 
to enforce these peculiar advantages would be gone. This vendor society is in the 
course of winding-up for the purpose of dissolution; it is no longer carrying on 
its business as a building society. If, ex hypothesi, it makes this transfer, it is 
doing it for the purpose of realising its property, and putting an end to its business, 
and dividing what remains among its shareholders. How, after that, could it 
enforce any of these fines or penalties against these mortgagors, either for the 
benefit of the supposed transferee or for its own benefit? It seems to me it would 
be hopeless. The conclusion, therefore, on this part of the case, at which I have 
come is that the defendant society is right in contending that, although a building 
society may transfer its mortgages either to an individual or to another society, if 
it agrees to sell those securities to a purchaser and there is no stipulation as to 
what it is a purchaser shall take under such a sale, the only conclusion to be 
drawn is, that it intends to transfer and agrees to transfer such benefit as it de 
enjoys, and that it cannot do. This reason, as I have already pointed out, extends 
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to both the claims for specific performance and to the claim for damages; and if, 
as I think it is, the defence is a good one, the action fails altogether. 

But supposing I am wrong in that view, it remains necessary to consider the 
second of the two defences. It is a perfectly well-known principle of the exercise 
by the old Court of Chancery, and now by a court administering equity, of the 
special jurisdiction of specific performance, that it was a relief, added by the 
Court of Chancery in certain particular cases to the relief to which a person was 
entitled to recover at law against him who had broken a contract. But being 
a special equitable relief, the Court of Chancery would not always grant it. In 
particular cases, and in such cases where it was not, according to the principles 
on which the jurisdiction was exercised, right to grant that special relief, the 
plaintiff, though not deprived of all remedy, would be left to his strict remedy at 
law. The question is whether this is one of the cases in which it is right to refuse 
special equitable relief by way of specific performance? The position is this. 
The contract in question is a contract for the investment of the funds of the 
society. The only funds of the society which it is capable of investing are those 
not immediately required for its purposes. In the preliminary discussion before 
LawreNce, J., to which the Master of the Rolls and I myself have already referred, 
the question whether or not the contract for this investment was ultra vires the 
society was determined, and was determined in favour of the plaintiffs, but on an 
extremely limited ground, and with extremely limited scope. The learned judge 
was careful to confine his decision to the exact point before him, and that was the 
question whether or not the mere fact that at the date of the contract there were 
no surplus funds available for making this purchase made the contract one which 
was ultra vires the society. He decided that that fact did not render the contract 
ultra vires. Not only did he confine himself to that point, but he expressly 
reserved the question whether at the hearing the plaintiffs would be entitled to 
insist upon specific performance. What he said was that the performance of the 
contract would involve the commission by the defendants, the purchasers, of acts 
which were ultra vires the society; and, that being so, that the court would not 
make an order which would either be futile because the society could not, having 
no legal power to do so, obey it, or would be compelling the society, if they did 
obey it, to do that which the statute did not authorise, and, therefore, impliedly 
forbade, them to do. 

If that is made out, in my judgment, that is a good ground for refusing this 
specific remedy and leaving the party to his remedy at law. It turns again upon 
s. 25, the limited power of investment. As I have already pointed out, this is 
limited, first, as regards the funds that can be invested, and, secondly, as to the 
securities which can be purchased. I think it is further limited by this, that 
inasmuch as the purposes of the society are expressly declared in the Act, the 
investment must be one which is at all events consistent with due attainment of 
those purposes. There are two ways in which, as it seems to me, the performance 
of this contract would involve the doing of that which would be an ultra vires act. 
Neither at the date of the contract nor at any material time since has this society 
had in its hands any funds not immediately required for its purposes. If it were 
ordered to pay this purchase money it would be compelled to resort to moneys 
which are required for its purposes, a thing which it is not authorised to do; or it 
would be necessary for it to create a fund which is not required for its purposes. 
It could only do that by borrowing, and it is not authorised to borrow for any 
such purpose as that. It seems to me, therefore, that it has no funds which it 
Pe hie there is no prospect of its having any funds, and it can only obtain 
ance is Bie  paaens act. But then it is said that the contract has been 
sana? void contract, and, therefore, the defendants are under an obliga- 
t perform it, and the obligation is merely to pay money, and to pay money 
irnditored rod aia abet: : intra ben not ultra vires. But, in my 
St can. c 8 pane ion in one, and not its most impor- 

, asp € answer to it, as it seems to me, is that the order for specific 
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performance, if made, is not merely an order for payment of money, it is an order 
for payment of money for the purpose of carrying out a particular transaction, 
and it is that transaction which it is not within the power of the society to carry 
out. To pay the money without carrying out the transaction would be to pay 
money for no consideration, and on that ground would be improper. It seems to 
me, therefore, that that ground, on which it is said the court ought to refuse 
specific performance, is sufficient. But there is a second ground which has been 
mentioned by the Master of the Rolls, and which seems to me perfectly sufficient 
ground also. Although these mortgages may be described ag real and leasehold 
securities, it seems to me that the purchase of these securities, the investment of 
the funds of the society in these securities, cannot be said to be an investment 
which is within, or consistent with, the due performance of the purpose of the 
society. You are to invest money upon mortgages the repayment of which can 
only be obtained by, I believe, monthly instalments, and the purposes of the 
society may require, and do require, the advancement to their members of money 
in very much larger sums than these monthly instalments. It seems to me, not 


only would it not be consistent with the due performance of the purposes of the 


society but it might prevent, or very seriously interfere with, the due performance 
of those purposes if so large a sum as that which would have to be invested if the 
contract were carried into effect were locked up in these particular securities. 

For all these reasons, therefore, it seems to me that the action fails, and that 
the judgment ought to be for the defendants with costs both here and below. 


YOUNGER, J.—This is an action brought by the Sun Permanent Benefit Build- 
ing Society and its liquidators for the specific performance of an agreement to 
take for an agreed sum the transfer of outstanding mortgages on real and leasehold 
properties granted by the advanced members of the society. The action is brought 
against the Western and Suburban and Harrow Road Permanent Building Society, 
who are said to have agreed to take such transfer. There can be no doubt that 
while that agreement was being negotiated on behalf of the Western and Harrow 
Road Society by its chairman he supposed that he was negotiating an agreement 
under and by virtue of which the mortgages which were to be taken over by his 
society would, when the whole matter was completed, represent advances made 
by that society to that society’s own members, the mortgagors, in effect, becoming 
members of the Western Suburban and Harrow Road Permanent Building Society 
instead of being, as they were prior to the transfer, members of the Sun Building 
Society. The learned judge finds as a fact that that was the basis upon which 
the chairman of the defendant society conducted the negotiations, and that it was 
because of the advantages which it seemed to him would accrue to his society by 
the consequent increase of its membership that the transaction appeared to him 
to be one which the defendant society might properly undertake. The learned 
judge has not gone on to find that that impression was the impression also of the 
chairman’s co-directors, and he arrives at his conclusion, I think, merely as a 
matter of inference. The inference I draw from the transaction, as one sees it set 
forth in the correspondence, was that that was always the impression on the part 
of the defendant society as to the nature of the transaction with reference to which 
the negotiations were taking place, and I have no doubt that, if they had had any 
idea that the effect of the transaction would not be that which they supposed it 
was going to be, they would not have thought it was within their competence to 
entertain it at all. We now know the agreement which was in fact concluded 
had no such effect. The contract by which the defendant society is bound—and 
in a sense it is bound by that contract by reason of the finding on the Special Pea 
by the learned judge that it was not in its inception ultra vires the defen ant 

iety——is a contract by the defendant society to take over those securities of the 
ee oad between the mortgagors who granted the securities 
plaintiff society as they stand, as betwee gag ste So aa ee 
and the plaintiff society who took them. The effect of the co 
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than this, that the defendant society became transferee of the securities as they 
exist in the hands of the Sun Society immediately prior to the agreed transfer. 

I pause at this point to state that it is, I think, not to be doubted that at least 
the defendant society was to obtain in respect of these securities all the rights 
and all the advantages as against the mortgagors which the Sun Society possessed, 
and that it was an essential part of the transaction, well understood, as it seems 
to me, by both parties to it, that that should be the result. Regarding it from 
that point of view, it is, I think, very obvious that there are many objections to such 
a transaction from a building society point of view, and I am not surprised that 
the defendant society should be ready to take any objection to this transaction 
that they feel is open to them. It is not an investment of surplus funds or of any 
funds in the ordinary sense at all. The action of the building society in making 
advances to its own members on the security of the freehold or leasehold property 
of those members is, I am quite satisfied, governed by entirely different considera- 
tions—considerations of a much more generous character than those which are 
permissible for a building society when it is proceeding to invest its surplus funds. 
It is an object—in fact, in this case it is the only object—of the building society 
here in question to make advances to its members, and, in considering the pro- 
priety of making such advances and the sufficiency of security which may be 
obtained in respect of them by the society, I think, taking the words from 
Sheffield and South Yorkshire Permanent Building Society v. Aizlewood (2), it may 
be correctly said that the directors of a building society may properly advance on 
classes of securities forbidden to ordinary trustees and are not precluded from 
making advances on securities of a speculative nature. But, as was explained by 
Norra, J., in Re National Permanent Mutual Benefit Building Society (8), it is not 
the object of a building society to invest its moneys, and, accordingly, when you 
find that the direct trustees of a building society are engaged in the investment of 
their surplus funds, it appears to me that, in considering the propriety of such 
investments, their attitude towards the transaction is of a totally different character. 
In this instance the chairman of the defendant building society saw and inspected 
none of the mortgages in question. Regarding the transaction as he did from the 
point of view of a building society making advances to its own members, he was 
content. From that point of view it seems to me he was reasonably content with 
such care as the plaintiff society had themselves taken in connection with the 
advances to members represented by the securities which he and his society were 
about to take over. But when, contrary to his and the directors of the defendant 
society's original belief, they found themselves bound by contract to take over these 
mortgages, accepted on these terms, as an investment of their own surplus funds, 
the transaction then appears, and must necessarily appear, in their eyes, to be of a 
totally different character. I think that it is not too much to say that, regarding 
these mortgages as investments of surplus funds, they are characterised by almost 
every disadvantage which you would suppose would be incident to them in the 
hands of a building society. They are, first of all, for this purpose, treated as an 
investment of moneys not immediately required; nevertheless the repayment of 
the advances is to be made over substantial periods of time by small instalments 
which cannot be anticipated without the consent of the mortgagors, so that the 
investment of these moneys not immediately required becomes an investment 
which remains outstanding, however necessary it may be for the society to receive 
back the money in order that it may apply it in ordinary course for the proper 
purposes of the society. I repeat what I said earlier. When one finds that the 
transaction in which the defendant society finds itself involved is a transaction 
of the description which I think I have quite fairly given it, one cannot be 
surprised that they are desirous of escaping from it if they can. There are many 
grounds, if the whole matter were open to us, on which I think it might be possible 
for this court to say that this contract was not binding upon the defendant society. 
I do not say so by way of decision, because we were precluded as we thought, by 


the previous decision of the learned judge on the Special Case, from going into 
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that question. Therefore I do not say that I have arrived at a conclusion, if the 
matter had been open for my consideration, that the transaction might have been 
impeached on grounds which were dealt with by the learned judge on the earlier 
hearing of the case, but there are still at least two grounds not affected by that 
decision upon which, as it appears to me, the case may be dealt with by us, and I 
propose to rest my judgment entirely upon the first of the grounds which were 
dealt with by Warrineron, L.J., and the Master of the Rolls. I do go for two 
reasons—first, that, if it be well founded, it disposes of the case altogether, and, 
secondly, because I think that it may be made the basis for the decision of this 
court without trenching in any way, in the view of any of the parties to the 
litigation, on any point which may be said to have been decided by the learned 
judge on the first hearing before him. 

In my judgment, the plaintiffs fail in this litigation altogether because I think 
it is clearly shown that they are not in a position to give to the defendant society 
that which under their contract they have agreed to transfer, i.e., they are not in a 
position to place the defendant society, as against their own mortgagors, in the 


“Same position as they themselves stand to-day, or as they would have stood 


immediately prior to the transfer of the mortgages. I know that it has been 
decided by the learned judge that these securities are transferable without the 
consent of the mortgagors, and by that decision we are bound in this litigation, 
but that does not decide, nor does it appear to me to touch on, the question whether 
that which can be or is transferred will give to or confer upon the transferee that 
which, under his contract with the plaintiff society, he is entitled to have. I need 
not repeat the grounds upon which the opinion rests, because they have been fully 
stated, in language much clearer than I could use, by the lord justice who has just 
preceded me. I agree, if I may respectfully say so, with all that he has said 
upon that subject, particularly with reference to the question of the fines. I would 
only add this further point, because I believe also that this is highly important. 
As I read the specimen mortgage deed which has been put before us as represent- 
ing the others, on its true construction the transfer of this security to a transferee 
would not enable that transferee to exercise the powers of realisation which is 
conferred by the deed, and added to the loss of the fines which would be suffered 
by the transferee after transfer in the manner stated by the lord justice, that 
seems to me to reduce the value of these securities in the hands of the transferee to 
a point which makes them practically altogether different from those securities 
in the hands of the plaintiff society. Accordingly, in my opinion the plaintiff 
society are not in a position, without the consent of the mortgagors, or even with 
their consent, to give to the defendants the rights which, under their contract, they 
are entitled to have if they fail, and, in my opinion this appeal ought to be allowed. 


Solicitors: Naunton & Sons; Graham Gordon. 
[Reported by H. Lanerorp Lewis, Esq., Barrister-at-Law. | 
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Re DUKE OF WESTMINSTER’S SETTLED ESTATES. DUKE 
OF WESTMINSTER v. EARL OF SHAFTESBURY 


[Cuancery Drviston (Sargant, J.), January 13, 14, February 24, 1921] 


[Reported [1921] 1 Ch. 585; 90 L.J.Ch. 305; 125 AW lee i oy. 
37 T.L.R. 529] 


Settlement—Capital or income—Apportionment between—Sale of freehold rever- 
sions—Income from purchase price—Purchase of surrender of leaseholds— 
Increase in rents received. 

Settled land—Tenant for life—Powers—‘‘Exchange of settled land for other 
land’’"—Exchange for further interest in land already comprised in settle- 
ment—Settled Land Act, 1882 (45 & 46 Vict., c. 38), s. 3 (iii). 

A settlement, which included a large number of freehold reversions subject 
to building leases, contained powers given to successive tenants for life erat: 
addition to and in aid of the statutory powers.’’ One of these powers was a 
power to ‘‘exchange for other manors, lands, or hereditaments... all or any 
of the said premises hereby assured,’’ and another was a power “‘in case any 
...lessee...of any part of the said hereditaments ...shall be willing to sell 
or dispose of...his subsisting interest...to purchase the same...at such 
price or prices in money or for such other equivalent as’’ to the tenant for life 
should seem reasonable, ‘‘but so that the terms or interests which shall be 
purchased or otherwise acquired under the power shall be merged in and con- 
solidated with the freehold and inheritance of the said premises.’’ By two 
deeds of even date the tenant for life conveyed to transferees some of the 
freehold reversions belonging to the settled estate, and by two further deeds 
of the same date received in exchange the surrender and merger of leaseholds, 
having less than sixty years to run, to which other parts of the settled estates 
were subject, a sum being paid to the trustees of the settlement by way of 
parity of exchange which the trustees applied in paying off incumbrances on 
the estate. The transactions resulted in a large increase of the annual income 
of the estate. 

Held: (i) there was no power either under s. 8 (iii) of the Settled Land 
Act, 1882, or under the settlement to take in exchange leaseholds with less 
than sixty years to run or leasehold interests already comprised in the settle- 
ment, but the transactions could be regarded as cross sales or purchases, and as 
such were valid; (ii) in view of the provisions of the Settled Land Act, 1882, 
and the decisions in Cottrell v. Cottrell (1) (1885), 28 Ch.D. 628, and Re 
Bowyer’s Settled Estate (2) (1892), 8 T.L.R. 441, the tenant for life would be 
entitled to receive during the residue of the term of the unexpired leases of 
the properties of which the freehold reversions had been sold a sum equivalent 
to the amount of the rents received from those properties before the sale, and 
the residue of the income of the purchase price of the reversions should be 
accumulated and added to capital until the expiration of that term; in view of 
the special power contained in the settlement to apply the proceeds of ordinary 
freeholds in possession in the purchase and surrender of leases, the rights of 
the tenants for life and remaindermen would be adequately preserved as 
regards the sum applied in acquiring the surrender of the leases if, during 
the residue of the term of the leases of the property of which the freehold 
reversions had been sold, there was retained out of the increased rents of the 
surrendered property and accumulated for the benefit of capital an annual sum 
representing interest on the sum as applied; (iv) on the basis that the leases 
gers hae as reversions were subject had all the same length of 

_unexpired, a sum calculated at four per cent. on the sum applied in 
acquiring the surrender of the leases must be accumulated as capital at com- 


pound interest from the increased rents of the surrendered houses during the 
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| A unexpired term of the leases to which the conveyed reversions were subject, 


plus the annual benefit to the estate arising from the discharge of incum- 
brances over and above the rentals previously received from the houses the 
subject of the last-named lease. 

Per Sarcant, J.: The words in g. 3 (iii) of the Settled Land Act, 1882 
[now s. 38 (iii) of the Settled Land Act, 1925], ‘tan exchange of the settled 


B siand, or any part thereof, for other land’’ would appear to be inapplicable to 


an exchange for a further interest in land already comprised in the settlement. 


Notes. As to statutory powers in relation to settled land, see 29 Haussury’s 
Laws (2nd Edn.) 691 et seq.; and for cases see 40 Dicest (Repl.) 818 et seq. For 
Settled Land Act, 1925, see 23 Hatspury’s Statures (2nd Edn.) 12. 


C Cases referred to: 
(1) Cottrell v. Cottrell (1885), 28 Ch.D. 628; 54 L.J.Ch. 417; 52 L.T. 486; 88 
W.R. 361; 40 Digest (Repl.) 823, 2996. 
(2) Re Bowyer’s Settled Estate (1892), 8 T.L.R. 441; 86 Sol. Jo. 347; 40 Digest 
(Repl.) 712, 2071. 
(3) Re Duke of Westminster’s Settled Estates, Duke of Westminster v. Earl of 


D Shaftesbury, [1920] 2 Ch. 445; 90 L.J.Ch. 31; 124 L.T. 236; 65 Sol. Jo. 


61; 40 Digest (Repl.) 841, 3186. 
(4) Re Brotherton’s Estate, [1908] W.N. 56; 77 L.J.Ch. 378; 98 L.T. 547, C.A.; 
40 Digest (Repl.) 838, 3158. 


Originating Summons to determine questions between tenant for life and 
E remainderman as to distribution between income and capital. 

By a deed of settlement, dated Feb. 15, 1901, made upon the marriage of the 
plaintiff, Hugh Richard Arthur, Duke of Westminster, the family estates known 
as the Grosvenor estates, which included the London estates, were limited in the 
events which had happened to the use of the plaintiff for life with remainder to 
Lord Arthur Hughes Grosvenor for life with divers remainders over. Gerald Hugh 

F Grosvenor, who was born on Feb. 18, 1907, was the first tenant in tail in 
remainder. By the settlement it was declared : 


“That in addition to and in aid of the statutory powers of leasing and of 
sale, enfranchisement, exchange, partition, and other dispositions and of in- 
vestment or other applications of capital money in or for improvements and of 
mortgage and charge and of contract for any of the above purposes the said 

G Hugh Richard Arthur Duke of Westminster during his life and every other 
person hereby made tenant for life of the said premises hereby assured when 
he or she shall be entitled to the possession or the receipt of the rents and 
profits of the same premises. . . shall have the following powers... .”’ 


Then came powers of sale, enfranchisement, exchange, and partition, it being pro- 
vided that the trustees of the settlement, who had previously been appointed 
trustees for the purposes of the Settled Land Acts, 1882 to 1890, should receive 
all moneys which might become payable upon any such sale, enfranchisement, 
exchange, or partition upon trust to invest the same as capital money arising under 
the Settled Land Acts. The power of exchange was expressed in these terms : 


‘‘Power to...exchange for other manors, lands, or hereditaments in Eng- 
I land and Wales all or any of the said premises hereby assured... and upon 
any such exchange . . . to give or receive any money for equality of exchange.”’ 


It was also provided that 
“In case any present or future lessee of any part of the said premises hereby 
assured or to be purchased under the power in that behalf hereinbefore con- 
tained shall be willing to sell or dispose of or to give up or otherwise part with 
his subsisting interest in his lease or leases then and in every such case it 
shall be lawful for the person or persons exercising the said powers to purchase 
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the same respectively at such price or prices in money or for such other equl- 
valent as to them or him shall seem reasonable, and to direct the application in 
the purchase of the same accordingly of any money to arise by any such sale 
or enfranchisement or exchange or partition as aforesaid or (according to the 
circumstances) to accept a surrender of any such lease or leases upon any such 
terms as may be agreed upon. But so that the terms and interests which shall 
be purchased or otherwise acquired under the power shall be merged in and 
consolidated with the freehold and inheritance of the said premises or shall 
otherwise be disposed of in such manner as that the same shall go to and be 
held in trust for the person or persons for the time being entitled to the here- 
ditaments comprised in or effected by the same respectively according to the 
nature and quality of the same terms and interests. ...”’ 


The plaintiff, as tenant for life, arranged two exchanges with Lord Ashcombe 
and trustees of Lord Ashcombe’s settled property (hereafter call the Cubitt estate) 
respectively. Both exchanges took effect as from Sept. 29, 1916, although they 
were only completed by deeds all dated Mar. 19, 1920. The first exchange was 
effected as follows. By deed dated Mar. 19, 1920, the plaintiff ‘‘by virtue of the 
powers vested in him under the said Settled Land Acts and of every other power 
enabling’? conveyed freehold herditaments in Pimlico belonging to the London 
estate, subject to the leases and agreements for leases affecting the same, to Lord 
Ashcombe in fee simple in exchange for leasehold premises belonging to Lord 
Ashcombe and held by him of the Grosvenor estates under leases granted by the 
plaintiff's predecessors in title for terms of years, which would expire not later 
than Michaelmas, 1937, and were subject to underleases or agreements for tenancy. 
The freehold reversions on some of these leases were vested in the plaintiff, and 
by a deed of even date Lord Ashcombe surrendered these to the plaintiff to the 
intent that the terms of years granted by the leases might merge and be absolutely 
extinguished in the freehold reversion and inheritance of the premises or other- 
wise go to and be held in trust so far as the rules of law and equity and circum- 
stances might permit for the person or persons for the time being entitled to the 
freehold of the same premises. By the same deed the remainder of the leases 
agreed to be exchanged were assigned by Lord Ashcombe to the trustees upon the 
trusts of the settlement. The second exchange with the Cubitt estate was effected 
in exactly the same manner. The combined value on Sept. 29, 1916, of the free- 
hold reversions conveyed by the plaintiff to Lord Ashcombe and the Cubitt estate 
was £284,143, and the combined value on the same date of the leaseholds conveyed 
by Lord Ashcombe and the Cubitt estate by way of exchange was £228,224. The 
total sum of £55,919 was paid by Lord Ashcombe and the Cubitt estate by way 
of equality of exchange to the trustees of the settlement of Feb. 15, 1901, and 
applied by them in discharging incumbrances on the settled estates. The net 
rents formerly received by the plaintiff from the freehold reversions amounted in 
the whole to £1,785 per annum, and the net rents formerly received by him from 
the leasehold premises comprised in the surrenders to £547. On the merger of 
these leases the rack-rents of the property comprised in the surrenders became 
payable to the plaintiff. They amounted together to £13,875, but in some cases 
the tenants from whom these rack-rents were received were not or were only 
partially responsible for repairs and insurance. It was estimated that the net 
annual increase of rents produced by the exchange amounted to £11,000 or there- 
abouts. 

The present summons was taken out by the plaintiff for the determination 
(among other questions) of the question whether he was entitled to receive and 
retain for his own use and benefit the whole of the increased rental derived from 
this portion of the settled hereditaments the leases whereof had been surrendered 
and assigned to the plaintiff in part exchange for other portions of the settled 
hereditaments conveyed and assured subject to the leases affecting the same to 
Lord Ashcombe and the Cubitt estate as above stated, or whether the whole or 
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any, and, if so, what part, of such increased rental ought to be set aside and paid 
to the trustees of the settlement as capital moneys or otherwise dealt with. 


Maugham, K.C., and Baden Fuller for the plaintiff. 
Cleveland-Stevens for the second tenant for life. 
Bryan Farrer for the trustees of the settlement. 
Grant, K.C., and Harman for the remainderman. 


Cur. adv. vult. 


Feb. 24. SARGANT, J., read the following judgment.—The answer to the ques- 
tion raised by the summons depends, in my judgment, partly on the general pro- 
visions of the Settled Land Acts and partly on the special provisions of the settle- 
ment of Feb. 15, 1901. While in my previous decision Re Duke of Westminster’s 
Settled Estates, Duke of Westminster v. Earl of Shaftesbury (3) I came to the 
conclusion that the power then in question was a power apart from and indepen- 
dent of the Settled Land Acts, the contrary seems to be the case with the powers 
of sale, exchange, and surrender which have now to be dealt with. As regards 
these powers, the settlement proceeds on the footing, not of substituting a new or 
independent scheme for that contained in the Acts, but of adopting the general 
framework of the Acts and then introducing modifications into this framework. 
These modifications are, no doubt, for the most part in favour of the settlor as the 
first tenant for life and of the subsequent tenants for life, and are in some cases 
important, but they are modifications only and not independent provisions. It is 
unnecessary and would be tedious to point out all the passages in the settlement 
which have led me to this conclusion, and it will be sufficient if I refer first to the 
appointment of the settlement trustees to be the trustees for all the purposes of the 
Settled Land Acts; secondly, to the direction that the settlement trustees are to — 
invest money payable on enfranchisement, sale, exchange, or partition as capital 
money arising under the Settled Land Acts; thirdly, to the provisions that leases 
or contracts for leases may be made without previous notice to any trustee; and, 
fourthly, to the very special provision that capital money arising under the Settled 
Land Acts may be applied for improvement by the direction of a tenant for life 
and without a scheme. All these provisions seem to me to recognise the general 
application of the Settled Land Acts to the settled property, and to proceed 
accordingly to take advantage of the Acts either with or without modification or 
(in the last case) to give a new and independent power in addition to a power for 
the same purpose which is assumed to be already existing under the Acts. It 
follows, then, that in dealing with the transactions referred to in the summons it is 
necessary to start with the presumption that ss. 34 and 53 of the Settled Land 
Act, 1882 [see now ss. 79 and 107 of Settled Land Act, 1925], apply, and then to 
consider how far, if at all, the settlement itself modifies the effect of those sections. 

These transactions, viewed in relation to the settlement in question, amount in 
substance to a transfer to Lord Ashcombe and the Cubitt trustees (whom I will 
refer to collectively as the Cubitt estate) of the freehold reversion (valued at a 
total sum of £284,143) in a number of houses subject to leases owned by the Cubitt 
estate and in the acquisition of the leases belonging to the Cubitt estate (valued at 
a total sum of £228,224) of other houses the freehold reversion in which was 
already comprised in the settlement. The net rents (without deducting income 
tax) which were received by the Duke of Westminster before the transaction 
amounted in the case of the first set of houses (hereafter called ‘‘the conveyed 
houses’’) to about £1,785 per annum, and in the case of the second set of houses 
(hereinafter called ‘‘the surrendered houses”’) to about £547; and on the surrender 
of the leases of the surrendered houses the like net rents receivable by the duke 
in respect of the surrendered houses amounted to about £13,875. There was thus 
an increase in net rental of over £11,500 per annum on the whole transaction 
beyond and in addition to the income derived from a sum of £55,919 paid by the 
Cubitt estate to the settlement trustees for equality of exchange and applied by 
them in the discharge of incumbrances on the settled estates. The question is 
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whether the whole of this increased rental (to which must be added, in my view, 
the relief to income derived from the discharge of these incumbrances) is receivable 
and retainable by the duke as income, or whether any and what part of this increase 
should be set aside and paid to the trustees as capital money or otherwise dealt 
with. 

There are obviously two different and clearly distinguishable ways in which the 
transaction in question has benefited income at the expense of capital. In the 
first place the freehold reversion in the conveyed houses, which previously yielded 
only a net rental of £1,785 per annum, has been converted into a present sum of 
£284,143 capable of yielding immediate income. And, in the next place, the 
greater part of this large sum—namely, a sum of £228,224—has been applied in 
the acquisition and merger of short leases, so as to convert the previous freehold 
reversion in the surrendered houses, which yielded only a net annual rental of 
£547, into a freehold in possession producing a net annual rental of £13,875 per 
annum. And on the expiration of these short leases without any provision being 
made in the replacement of capital there will be an out and out loss to the capital 
of the settled estates of the whole of this sum of £228,224. The result is a start- 
ling one, and is obviously incapable of justification except under some special 
provisions of the settlement. The counsel for the plaintiff, as I understand their 
argument, justify the whole transaction under the power of exchange in the settle- 
ment, coupled with the power to apply capital in acquiring the surrender of leases 
of parts of the settled estates. They urge that there is nothing in the latter power 
to restrict it to the acquisition of leases having not less than sixty years to run, 
as in the case of purchases of leaseholds under the Settled Land Acts, and, indeed, 
that any such restriction would be quite inappropriate having regard to the ordi- 
nary lengths of the unexpired leases on the duke’s London estates at the date of 
the settlement. Then they say that, this being so, the power of exchange in the 
settlement must be given a correspondingly wider effect, and, although under 
the power of exchange in the Settled Land Acts it would be inadmissible to 
receive in exchange terms of less than sixty years, yet under the power of exchange 
in the settlement this restriction is removed at any rate as regards leases acquired 
for the purpose of surrender. Accordingly, they argue that the duke has a definite 
right as tenant for life to direct an exchange of the freehold reversion in part of 
the settled estates for a leasehold interest capable of surrender and merger in other 
parts of the settled estates. 

To the first part of this argument I assent. In the provisions as to the acquisi- 
tion and surrender of leases I can find no restriction or condition as to the lengths 
of the leases to be acquired and surrendered, and, though the result of any such 
transaction must be to diminish capital for the purpose of accelerating the enjoy- 
ment by the tenant for life of the rack-rentals of the houses in question, the words 
are fairly clear and unequivocal, and there is nothing repugnant, or, indeed, mani- 
festly unreasonable, in a stipulation of this kind for the special benefit of the duke 
and the successive tenants for life. The loss of capital on any such acquisition 
would probably be far more than counterbalanced by the general increase in the 
capital of the settled estates as subsisting building or repairing leases of other 
parts of the estate were falling in. But with the second part of the argument I 
cannot agree. It was admitted by the counsel for the plaintiff that the power of 
exchange in s. 3 (iii) of the Settled Land Act, 1882 [now s. 38 (iii) of Act of 1925], 
could not be exercised for the purpose of taking in exchange any leaseholds having 
a shorter term than that authorised for the investment of capital moneys—namely, 
sixty years [see s. 21 (vii) of the Act of 1882, now s. 73 (1) (xiv) of Act of 1925]. 
oe i phraseology of the Act, which speaks of ‘‘an exchange of the settled 
: y part thereof for other land,’’ would appear to be inapplicable to an 
caehange for a further interest in land already comprised in the settlement. The 
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would, in my judgment, be unsound to extend the power in the settlement beyond 
that in the Act and to hold that it would include the acceptance in exchange of 
short leasehold terms in land already comprised in the settlement, merely because 
of the subsequent power to purchase such terms out of capital. It will be 
observed that this last power is a special and carefully limited one, and is in 
terms addressed to a purchase for money or some other equivalent only, whereas 
in the previous provisions the alternatives of purchasing or taking in exchange 
are expressly distinguished. And there is the less reason for straining the lan- 
guage of the settlement to enable a transaction of the kind in question to be carried 
out in this particular way, because it can readily be effectuated (apart from the 
special benefit to the tenant for life which the plaintiff is claiming) by cross sales 
and purchases. I may add here that if, contrary to my view, the settlement does 
on its true construction enable a tenant for life to exchange part of the settled 
land for the surrender of short leases on a different part of the settled land, it 
by no means follows that he can give in exchange a part of the settled land which 
is subject to a short residue of a building lease or other beneficial lease, and retain 
for himself the whole advantage resulting both from the conversion of reversionary 


value into present value and from the conversion of present value into a short 


terminating interest. The advantage accruing from the second part of the trans- 
action, the settlement has, in my view, given him. But as regards the first part 
of the transaction I am of opinion that under s. 53 of the Settled Land Act, 1882 
(which does not seem to me in any way excluded by the settlement), the tenant 
for life would be bound to allow the account to be adjusted between income and 
capital, on the same lines as those which ought to be adopted by the trustees had 
this part of the transaction been effected by a sale for cash. It would, in my 
view, be a breach of the statutory trust imposed on the tenant for life under s. 53, 
to utilise his power of exchange so as to substitute, for lands yielding little immedi- 
ate income and whose main value was reversionary, other lands yielding a full 
rental in possession. 

I now turn to consider what the result would be if the transaction were effected, 
in the way in which I think it must be deemed to have been effected, by a double 
and not a single process—namely, by a sale of the freehold reversion in the con- 
veyed houses and an investment of the greater part of the proceeds in the purchase 
for surrender of the leases of the surrendered houses. Before doing so I would 
point out that the form of the documents does not preclude this effect being given 
to them. For although they indicate an exchange as what is primarily intended, 
if possible, and this would no doubt be the preferable course from the point of 
view of stamp duty, yet they carefully provide for the exercise by the parties of all 
or any of the powers under the settlement or the Settled Land Acts which are 
necessary to carry out the transaction. It is, of course, clear that what is in 
substance an exchange may be perfectly well arrived at by the double process in 
question: see Re Brotherton’s Estate (4). So far, then, as the sale of the free- 
hold reversion of the conveyed houses for total consideration of £284,143 has to be 
considered, it is clear that under s. 34 of the Act and in view of the decisions in 
Cottrell v. Cottrell (1) and Re Bowyer’s Settled Estates (2) the duke and the 
other successive tenants for life would be entitled to receive during the residue of 
the term of the unexpired leases of the conveyed houses the annual sum of £1,785 
only, and that the residue of the income of the purchase price of £284,143 should 
be accumulated and added to the capital thereof until the expiration of that term. 
This is simple enough as regards the sum of £55,919, received for equality of ex- 
change and applied in discharging incumbrances on the capital of the estate and 
so relieving the duke from payment of interest on that amount. If, for example, 
these incumbrances carried interest at 4 per cent., as they seem to have done, 
the result would be that income would obtain an annual relief of some £2,236 15s., 
and would, accordingly, have to be charged with an annual difference of some 
£451 15s. to be accumulated in the hands of the trustees. 

But what as to the £228,224 applied in acquiring the surrender of the leases 
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of the surrendered houses? Had that sum represented ordinary capital moneys 
not subject to any accumulation, it might on the view above stated have been sunk 
in this acquisition for the benefit of those entitled to income during the residue 
of the term of the leases of the surrendered houses. In fact, however, the £228,224 
differed from ordinary capital moneys by being liable to have its income accumu- 
lated during the residue of the term of the conveyed houses instead of being paid 
to the tenant for life, and this liability must be provided for. But, if this is done, 
there seems no sufficient reason for saying that the capital of the £228,224 must 
also be preserved or replaced, and cannot be sunk or treated as sunk in the pur- 
chase of the leases in question. In other words, the rights of the tenants for life 
and remaindermen under the settlement will be adequately preserved as regards 
this sum of £228,224 if, during the residue of the term of the leases of the con- 
veyed houses, there is retained out of the increased rents of the surrendered houses 
and accumulated for the benefit of capital an annual sum representing interest on 
this £228,224. The present case is a much more special and complicated one than 
either Cottrell v. Cottrell (1) or Re Bowyer's Settled Estate (2); and the words of 
s. 34 of the Settled Land Act do not lead so precisely and obviously to the result 
above stated as they did to the comparatively simple result in each of those two 
cases. But I think that under the words of s. 34 it is permissible to take into 
account, as has been done in arriving at the above result, that this particular 
settlement allows the proceeds of ordinary freeholds in possession to be sunk in 
the purchase and surrender of these leases. And, further, the words of the section 
are permissive and discretionary rather than imperative: see per Kay, J., in 
Cottrell v. Cottrell (1); and do not force the court to direct an accumulation both 
of capital and income which would deprive the tenants for life of a right to have 
capital sunk for their benefit in the purchase and surrender of short leases. 

On the argument before me, counsel for the plaintiff, as the first tenant for life, 
claimed as income the whole excess rental from the surrendered houses, in addi- 
tion apparently to the whole relief given by the application of the £55,919 in dis- 
charge of capital incumbrances. On the other hand, counsel for the infant claimed 
an accumulation of the whole excess rents of these houses, on the principle of 
Cottrell v. Cottrell (1), without giving the plaintiff any credit for his special right 
to have ordinary capital moneys applied in procuring the purchase of the leases 
of the surrendered houses. Accordingly, there has been no full consideration of 
any such immediate view as has been indicated above, or of the precise conse- 
quences to which that view leads. The manner may, for instance, be complicated 
to some extent by the circumstance that the leases of the conveyed houses were 
due to expire at different dates; and some question may arise as to the rate at 
which interest should be calculated. But, as at present advised, and on the 
basis that the leases of the conveyed houses had all the same length of term un- 
expired, the figures should be worked out as follows. Take interest at 4 per cent. 
per annum on £228,224, which I calculate as being £9,128 19s., and add to this 
the sum of £451 15s., being the excess of the relief afforded by the discharge of 
incumbrances over and above the rentals previously received from the conveyed 
houses. The resulting annual sum of £9,580 14s. is the annual amount of income 
which should be accumulated aut compound interest from the rents of the surren- 
dered houses during the unexpired term of the conveyed houses; and the residue 
of the rents of the surrendered houses during the same term should be paid and 
applied as income. 


Solicitors : Boodle, Hatfield & Co.; Withers & Co.; Nicholl, Manisty & Co. 


[Reported by L. Moraan May, Esg., Barrister-at-Law.) 
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BURROUGHES v. ABBOTT 


[Cuancery Division (P. O. Lawrence, J.), November 8, 21, 1921] 


[Reported [1922] 1 Ch. 86; 91 L.J.Ch. 157; 126 L.T. 354; 
38 T.L.R. 167; 66 Sol. Jo. 141) 


Income Tax—Annual payment—Order of Divorce Court to secure by deed a pay- 
ment free of income tarx—Deed executed securing payment ‘‘free of all 
deductions whatsoever including income tax’'—Validity—Income Tax Act, 
1842 (5 ¢ 6 Vict., c. 85), s. 108—Income Taz Act, 1918 (8 € 9 Geo. 5, c. 40), 
General Rules applicable to Scheds. A to E, r. 23 (2). 

Deed—Rectification—Order of court to secure by deed annual payment free of 
income tax—Form of words in deed inappropriate to secure freedom from tax. 
In 1907 the Divorce Court ordered the husband of the plaintiff to secure, by 

deed to be settled by conveyancing counsel of the court, the payment to her 
of annual sums and that all payments under the order should be free of 
income tax. In 1909, by a deed drawn by conveyancing counsel of the court, 
expressed to be made by way of compromise of disputes between the husband 
and wife as to what security ought to be given, and in pursuance of the order 
of the Divorce Court, the husband settled property on trust that the trustees 
should pay out of the yearly income thereof an annual sum free of all deduc- 
tions, including income tax, to the plaintiff. The wife was paid the annual 
sum free of income tax until her husband’s death, and now claimed a declara- 
tion that the trustees must continue to pay the annual sum free of income 
tax, and, alternatively, that the deed should be rectified, so that the annual 
payment might be made free from income tax without thereby contravening 
the prohibitions contained in r. 23 (2) of the General Rules applicable to 
Scheds. A to E to the Income Tax Act, 1918. 

Held: the provision in the deed relating to the payment by the trustees of 
the annuity free from income tax contravened the prohibitions of s. 103 of the 
Income Tax Act, 1842 (replaced by r. 23 (2) of the said General Rules) and was 
void, but the wife was entitled to have the deed rectified so as to provide that 
the annuity should be payable free from income tax without thereby contra- 
vening the prohibitions of the Income Tax Acts. 

Blount v. Blount (1), [1916] 1 K.B. 230, and Re Pecks’ Settlement, Peck v. 
Hamilton (2), [1921] 2 Ch. 237, applied. 


Notes. The Income Tax Act, 1918, General Rules applicable to Scheds. A to 1, 
r. 23, was replaced by the Income Tax Act, 1952, s. 506. 

Considered: Re Gordon’s Settlement, Hunt v. Mortimer, [1924] 1 Ch. 146. 
Distinguished: Whiteside v. Whiteside, [1949] 2 All E.R. 913. Considered : 
Jefferson v. Jefferson, [1956] 1 All E.R. 31. Referred to: Smith v. Smith, [1923] 
All E.R.Rep. 362; Fredensen v. Rothschild, [1941] 1 All E.R. 430; Stokes v. 
Bennett, [1953] 2 All E.R. 3138. . 

As to avoidance of agreements for payment without deduction of tax, see 20 
Hatssury’s Laws (8rd Edn.) 366 et seq.; and for cases see 28 Dicest (Repl.) 
177 et seq. 

Cases referred to: 7 

(1) Blount v. Blount, [1916] 1 K.B. 230; 85 L.J.K.B. 230; 114 L.T. 176; 


28 Digest (Repl.) 178, 716. 

(2) Re Peck’s Settlement, Peck v. Hamilton, [1921] 2 Ch. 237; 90 L.J.Ch. 491; 
125 L.T. 756; 65 Sol. Jo. 735; 28 Digest (Repl.) 196, 818. 

(3) Brooke v. Price, [1917] A.C. 115; 86 L.J.Ch. 329; 116 L.T. 452; 61 Sol. Jo. 
334, H.L.; 28 Digest (Repl.) 196, 817. 

(4) Re Shaw, Smith v. Shaw, [1918] P. 47; 87 L.J.P. 49; 118 L.T. 884, C A.; 


28 Digest (Repl.) 197, 821. 
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(5) Stone v. Godfrey (1854), 5 De G.M. & G. 76; 2 Eq. Rep. 866; 23 L.J.Ch. 769; 
23 L.T.0.S. 289; 18 Jur. 524; 43 E.R. 798, L.JJ.; 28 Digest (Repl.) 537, 
618. 


Also referred to in argument: 


Floyer v. Bankes (1863), 2 New Rep. 7; 32 L.J.Ch. 610; 8 L.T. 488; 9 Jur.N.S. 
684; 11 W.R. 630; reversed 3 De G.J. & Sm. 806, L.C.; 28 Digest (Repl.) 
195, 812. 

Re Cain’s Settlement, Cain v. Cain, [1919] 2 Ch. 364; 88 L.J.Ch. 518; 121 LPs 
496; 28 Digest (Repl.) 172, 695. 

Re Barry’s Trusts, Barry v. Smart, [1906] 2 Ch. 358; 75 L.J.Ch. 676; 95 L.T. 
165; 54 W.R. 621; 50 Sol. Jo. 615, C.A.; 28 Digest (Repl.) 179, 727. 

Wake v. Harrop (1862), 1 H. & C. 202; 31 L.J.Ex. 451; 7 L.T. 96; 8 Jur.N.S. 
845; 10 W.R. 626; 1 Mar.L.C. 247, Ex. Ch.; 35 Digest 116, 205. 

Welman v. Welman (1880), 15 Ch.D. 570; 49 L.J.Ch. 736; 438 L.T. 145; 35 
Digest 115, 199. 


Action. 

James Samuel Burroughes was married to the plaintiff, Agnes Vivienne Vincent 
Burroughes, then Agnes Vivienne Vincent Jackson, spinster, on Oct. 26, 1893. 
On Sept. 11, 1907, a decree nisi for the dissolution of that marriage, pronounced by 
the Probate, Divorce, and Admiralty Division, was made absolute. By an order 
dated Nov. 25, 1907, made by the Divorce Court, it was ordered that James 
Samuel Burroughes should secure by deed to be settled by one of the conveyancing 
counsel of the court the payment to the plaintiff during their joint lives of the 
annual sum of £1,400, and should secure the payment of the annual sum of £1,000 
to the plaintiff for her life on the death of James Samuel Burroughes, and it was 
further ordered that all payments under that order were to be free of income tax. 
By an indenture dated July 20, 1909, expressed to be made in pursuance of the order 
of Nov. 25, 1907, and by way of compromise of certain disputes between J. S. 
Burroughes and the plaintiff, his wife, as to what security ought to be given by 
J. S. Burroughes for the purpose of complying with the order, certain trust premises 
were settled on trust that the trustees should out of the yearly income pay to the 
plaintiff the annual sum of £1,400 free of all deductions whatsoever, including in- 
come tax during the joint lives of herself and J. S. Borroughes, and after his death 
of the annual sum of £1,000 free of all deduction whatsoever, including income tax 
during her life. Clause 16 provided that if J. S. Burroughes should transfer into the 
name of the trustees investments of a nature authorised by law for the investment of 
trust funds by trustees producing at the time of such transfer sufficient annual 
income to pay if such transfer should be made during the joint lives of J. S. 
Burroughes and the plaintiff the yearly sum of £1,400 free of income tax, and if 
such transfer should be made after the death of J. S. Burroughes the yearly sum 
of £1,000 free of income tax thenceforth all the trust premises should be held in 
trust for J. S. Burroughes, his executors and administrators, absolutely, and the 
trustees should stand possessed of the investments so transferred to them on trust 
out of the annual income thereof to pay to the plaintiff the said respective sums 
of £1,400 and £1,000 free of income tax, and that if the income of the investments 
as transferred should at any time and from any cause whatever prove insufficient 
for the payment of such yearly sums respectively in full, resort might be had to 
the capital thereof from time to time to make good such deficiency. J. S. Bur- 
roughes died on Jan. 29, 1912, having paid the annual sum of £1,400 to his wife, 
without any deduction therefrom of income tax. At the request of the trustees 
of the settlement the executors of J. S. Burroughes on Jan. 28, 1914, transferred 
into the names of the trustees investments of a nature authorised by law for the 
investment of trust funds of an amount sufficient to produce an income after 
ee meee! = ae 2d. in the £ of £1,000 per annum. The residue of 
Suly 7 beta ate ‘ iebibeape a assigned to the executors, and by a deed dated 
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subject to the trusts of the deed of 1909, 
e executors of J. S. Burroughes paid to the 
e of income tax up to the date of the transfer 


ustees of the deed of 1909, and since that time 
the trustees up to and shortly before the commencement of this action paid the 


annual sum of £1,000 free of income tax to the plaintiff, but to enable them to do 
this, in exercise of the powers vested in them by cl. 16 of the deed of 1909, they 
raised a certain sum by sale of a sufficient part of the annuity fund. This action 
was brought against the defendants, the present trustees of the deed of July 20, 
1909, and the executors of J. §, Burroughes, claiming (i) a declaration that on the 
true construction of the deed of J uly 20, 1909, the trustees thereof held the trust 
funds and securities now subject to the trusts thereof as security for the payment 
to the plaintiff of the annual sum specified and defined by the order of Nov. 25, 
1907, namely, the sum of £1,000 free of income tax, and (ii) in the alternative 
rectification of the said deed so as to provide that the trust funds and securities 
now subject to the trusts of the said deed should be held by the trustees thereof 
as security for the payment to the plaintiff of the annual sum specified and defined 
by the said order, namely, the sum of £1,000 free from income tax. The executors 
of J. S. Burroughes pleaded that having regard to the provisions of the Income Tax 
Acts the agreement in the deed of July 20, 1909, for the payment of the annual 
sum of £1,000 to the plaintiff in full without deducting income tax was void, and 
that the plaintiff was only entitled to the payment of the annual sum of £1,000 
less income tax. 

During the course of the hearing the question was raised by his Lordship as to 
the jurisdiction of the court to rectify the deed of July 20, 1909, and whether since 
the deed was executed in compliance with an order made by the Divorce Court, 
application for such rectification ought not to have been made to the Probate, 
Divorce, and Admiralty Division, but all parties desiring to avoid the delay and 
expense of such an application, his Lordship communicated with the President of 
that Division, who acquiesced in his Lordship’s determining the question of rectifi- 
cation, and said that off hand he thought that his Lordship had jurisdiction to deal 
with the matter as an incident of the cause tried before him. 

Rule 23 of the General Rules applicable to Scheds. A, B, C, D, and E to the 
Income Tax Act, 1918, was as follows: 


““(1) A person who refuses to allow a deduction of tax authorised by this 
Act to be made out of any payment, shall forfeit the sum of £50. (2) Every 
agreement for payment of interest, rent, or other annual payment in full 
without allowing any such deduction is void.” 


By cl. 18 of the deed of July 20, 1909, referred to in his Lordship’s judgment, the 
plaintiff, in consideration of the payment to her of the yearly sums of £1,400 and 
£1,000 free of income tax, released J..S. Burroughes of his covenant in the deed 
of separation between them to pay her certain annual sums, and covenanted to 
accept the provisions thereby made for securing to her the payment of the yearly 
sums of £1,400 and £1,000, free of income tax, in full discharge and satisfaction 
of all claims and demands which she then had against J. S. Burroughes in respect 
of the order of Nov. 25, 1907, so far as it was thereby ordered that J. S. Burroughes 
should secure by deed to be settled by one of the conveyancing counsel of the ae 
the payment to her during their joint lives of the annual sum of £1,400, and ee 
annual sum of £1,000 to her for her life on his death, and further that she woule 
not at any time thereafter bring or take any action or proceeding eemagseis 
against J. S. Burroughes for the purposes of enforcing such provision of the order 
of Nov. 25, 1907, or any of them or otherwise in respect of such provisions or bid 
of them. The tenth recital in the deed of release, dated July 7, 1914, ae to 
in the judgment in this case, stated that disputes had arisen eae 2 si 
roughes and the plaintiff as to what security ought to be given by J. S. thd ie 
for the purpose of complying with the provisions of the lastly recited order o 
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Noy. 25, 1907, relating to the said annual payments of the £1,400 and £1,000 
respectively mentioned in the said order. 


Ward Coldridge, K.C., and Mossop for the wife. 

Jenkins, K.C., and J. N. Gray for the defendants, the trustees of the deed of 
July 20, 1909. 

Owen Thompson, K.C., and Bryan Farrer for the defendants, the executors 


of the husband. 
Cur. adv. vult. 


Nov. 17. P. O. LAWRENCE, J., read the following judgment.—The facts of 
this case, none of which are in dispute, are sufficiently stated in the agreed state- 
ment of facts, and I need not recapitulate them. The first question to be decided 
is whether the provisions contained in cl. 16 of the deed of July 20, 1909, purport- 
ing to confer on the plaintiff the right to receive the annuity of £1,000, free of 
income tax, are void so far as they relate to the tax on the ground that they 
contravene the prohibitions of s. 103 of the Income Tax Act, 1842, which is now 
replaced by r. 23 (2) of the General Rules applicable to Scheds. A, B, C, D, and E 
to the Income Tax Act, 1918. 

The solution of this question depends on whether the deed of 1909 falls within 
the class of permissible agreements of which the settlement dealt with in Brooke v. 
Price (3) is an example, or whether it falls within the class of prohibited agree- 
ments of which the settlements dealt with in Blount v. Blount (1) and Re Peck’s 
Settlement, Peck v. Hamilton (2) are examples. It appears from Brooke v. Price 
(3) that it is permissible for persons beneficially entitled to the net balance of the 
income of a trust fund after the income tax thereon has been deducted to make a 
contract to divide such net balance between themselves, so that one of them 
receives thereout a fixed annual sum free of income tax, provided that such contract 
does not purport to affect the right of the trustees, as the persons primarily liable 
for the tax, to deduct the tax against all their beneficiaries. On the other hand, 
Blount v. Blount (1) and Re Peck’s Settlement (2) show that if the agreement is 
one to which the trustees in whom the capital of the trust fund is vested are 
parties, and provides for the payment by the trustees of an annuity free of income 
tax out of the gross income of the fund, such agreement contravenes the prohibitions 
of the Income Tax Acts, and the annuitant must submit to a deduction of the tax. 
If I have correctly stated the result of these decisions it is obvious that the deed of 
July 20, 1909, falls within the class of agreements governed by the decisions in 
Blount v. Blount (1) and Re Peck’s Settlement (2), and not within the class of 
agreements governed by the decision in Brooke v. Price (8). The trustees of the 
deed of 1909 in whom the capital of the trust fund is now vested are the persons 
legally entitled to receive the whole income of the fund, and are primarily liable 
for the income tax payable in respect thereof; they are parties to (or are otherwise 
bound by the provisions of) the deed of 1909, and by that deed it is agreed that 
the annuity of £1,000 shall be paid by them to the plaintiff free of income tax out 
of the gross income, and in case of deficiency, out of the capital. The deed there- 
fore purports directly to affect the right of the trustees to deduct the income tax 
from the plaintiff’s annuity, and consequently contravenes the prohibitions of the 
Income Tax Acts. The fact that the deed was executed in supposed obedience to 
an order of the court does not, in my opinion, prevent it from being an agreement 
which contravenes the prohibitions of the Income Tax Acts, nor does such fact 
take it out of the mischief aimed at by those Acts. There can, I think, be no 
doubt that the Divorce Court had ample power to order the payment of the 
annuities free of income tax and to direct such payment to be secured by deed. 
The prohibitions of the Income Tax Acts do not apply to such an order (see Re 
Hp ak See Pha h ah is see that a deed securing the payment 
Ta ae sia ax oo ave been settled in such a form as not 
SET ae a a ions. In my judgment the order of Nov. 25, 1907, 

uthority to the parties to enter into a contract contravening 
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The question then arises whether the plaintiff is entitled to have the deed of 1909 
rectified. This deed was executed by the testator purporting to act in obedience 
to the order of Nov. 25, 1907. The order was made against the testator in invitum 
and is unambiguous in its terms. It is suggested that because, after the order 
was made, disputes arose between the parties as to what security ought to be 
given by the testator for the purpose of complying with the order, and because 
such disputes were ultimately compromised, and such compromise was embodied 
in the deed, the deed ought to be treated as a contract entered into by the parties 
in substitution for the security ordered by the Divorce Court. I cannot accede 
to that suggestion. The disputes and compromise related solely to the nature and 
amount of the security to be given by the testator on which subject the order was 
silent. After the making of the order there never was any question as to the 
amount or character of the annuities; these were fixed by the order, and were 
throughout the subsequent negotiations treated as definitely settled. If any 
corroboration of this fact be required, it is to be found in the tenth recital con- 
tained in the release of July 7, 1914. In these circumstances I have no hesitation 
in holding that the deed of 1909 was executed by all parties with the sole intention 
of complying with the order of Nov. 25, 1907, and in the full belief that it had 
the effect of securing the payment to the plaintiff of the annuities free of income 
tax. JI am further of opinion that neither the direction in the order that one of 
the conveyancing counsel to the court should settle the deed nor the fact that the 
deed of 1909 was settled by such counsel constitutes any bar to the relief now 
sought by the plaintiff. The conveyancing counsel had no authority or power to 
vary the amount or character of the annuities. His duty was strictly limited to 
the settling of a deed to secure the payment of the annuities specified in the order, 
and judging from the contents of the deed of 1909 I have not the slightest doubt 
that the conveyancing counsel (as well as the parties) belioved that the deed as 
settled by him did in fact comply strictly with the order. But then it is said 
that the mistake made by the parties was a mistake in law and that the court has 
no power to relieve against the consequences of mistakes in law. In my judg- 
ment the general proposition that the court has no such power is unsound (see, 
e.g., Stone v. Godfrey (5)), but, be that as it may, the proposition, in my opinion, 
has no application to the facts of this case. I have no doubt whatever that 
according to the established rules of this court there is ample jurisdiction to rectify 
the deed of 1909, so as to make it conform to the order of Nov. 25, 1907, and carry 
out the clear intention of the court and of all the parties to it. Although laches, 
or even mere delay, may disentitle a plaintiff to rectification of an instrument, yet 
the period of twelve years which has elapsed in the present case since the deed of 
1909 was executed is, in my judgment, sufficiently explained by the fact that the 
testator during his lifetime, and his executors after his death up to shortly before 
the commencement of this action, have treated the deed of 1909 as validly securing 
the payment to the plaintiff of the annuities free of income tax, and both the 
testator and his executors have accordingly paid (or treated the plaintiff as entitled 
to the payment of) such annuities in full. In these circumstances the delay in my 
judgment affords no defence to the claim for rectification. ox Ne 

It was further contended that the plaintiff is precluded from obtaining the relief 
which she seeks by reason of the provisions of cl. 18 of the deed of 1909. In my 
: i j t prevail. It is obvious (and I shall assume it to 
judgment this contention cannot p ie alee trdetb en, thiadostine 
be the fact) that cl. 18 was inserted and agreed to by the plaintiff o ‘ xy 
and in the belief that by the earlier clauses of the deed the payment of the annui oi 
free of income tax had been secured to her in accordance with the order of Nov. 25, 
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1907. In these circumstances I am clearly of opinion that cl. 18 does not operate 
so as to preclude the plaintiff from enforcing her right to have the earlier clauses 
put into proper form in order to make them conform to the order and effectuate 
the intention of the court and of the parties. In the result I hold that the plaintiff 
is entitled to the relief claimed by the second paragraph of the prayer to the state- 
ment of claim. In the course of the trial I intimated to the parties that I enter- 
tained serious doubts as to whether this court was the proper tribunal to make 
an order for the rectification of the deed of 1909. My reason for those doubts was 
that as the Divorce Court was the tribunal which had ordered the deed to be 
settled and executed it might be said that the Divorce Court was the proper 
tribunal to deal with any question of rectification. Counsel for the executors did 
not seriously contest that this court has jurisdiction to entertain and determine the 
claim for rectification, but even so, the question remained whether it was proper 
that such jurisdiction should be exercised by this court. As, however, all parties 
were desirous of avoiding the expense and delay of making an application to the 
Divorce Court I allowed the case to proceed on the footing that before giving 
judgment I would consult the President of the Probate, Divorce, and Admiralty 
Division, and ascertain his views on the point. This I have now done and the 
learned President has informed me that he thinks that it is very desirable that 
the parties should not be put to the cost of a separate application to the Divorce 
Court for the purpose of rectifying the mistake which seems to have been made in 
carrying out the order of Nov. 25, 1907, and that off-hand he thinks that I have 
jurisdiction to deal with the matter as an incident of the cause tried before me; 
he also added that, if any consent of his were thought to be useful, he gave it. 
In view of the opinion expressed by the learned President, I no longer feel any 
hesitation in dealing with the claim for rectification. Accordingly I propose to 
make first a declaration that the provisions of cl. 16 of the deed of 1909 purporting 
to secure the payment to the plaintiff of the annuity of £1,000 free of income tax, 
contravene the prohibitions of the Income Tax Acts, and are void so far as they 
relate to the tax, and secondly, a declaration that the plaintiff is entitled to the 
rectification of cl. 16 so as to provide that the trust fund now subject to the trusts 
of that clause shall be held by the trustees as security for the payment to the 
plaintiff of the annual sum of £1,000 free of income tax, and there will be an order 
that the deed of 1909 be rectified accordingly. 

I have throughout this judgment dealt only with the provisions of cl. 16, 
because that is the clause which is now in operation, but my judgment applies 
with equal force to the provisions of the earlier clauses of the deed of 1909 in so 
far as they purport to secure the payment to the plaintiff of the annuities of 
£1,400 and £1,000 therein mentioned, free of income tax. As, however, these 
annuities were paid in full, there seems to me to be no object in going through 
the form of rectifying these earlier provisions. It follows, however, that in my 
judgment all payments made to the plaintiff in respect of her annuities by the 
testator during his lifetime and by his executors up to the date of the transfer of the 
trust fund to the trustees as well as all payments made by the trustees since that 
date were rightly made. 

There remains the question how the costs of the action ought to be borne. None 
of the parties is in any way responsible for the unfortunate mistake which has been 
made. In these circumstances I think that the proper course to adopt is to make 
an order that the trustees of the deed of 1909 do raise and retain their own costs 
of this action (to be taxed as between solicitor and client) out of the capital of the 
trust fund, and to make no order as to the costs of the plaintiff or of the executors; 
the latter will, no doubt, be entitled to take their costs out of the testator’s entailed 
as in my opinion they were fully justified in defending this action, but as I am not 
administering that estate I can make no order to that effect in this action. 

As to rectification it seems to me that the best form of order would be that th 
deed of 1909 be rectified by striking out cl. 16, and by substituting i , 

J ’ g in place thereof 
the clause set forth in the schedule, and wherever the annuities of £1,400 or £1 000 
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is mentioned in it, to describe it as such an annual sum as, after the deduction of 
income tax, would leave the fixed sum of £1,400 or £1,000 as the case may be, 
adopting Lorp Parxer’s definition of what is permissible in Brooke v. Price (8). 

Solicitors: B. Trayton Kenward; W. J. Fraser & Son; Elkin, Henriques & 
Harford, for W. T. de B. Barwell, Seaford. 


[Reported by Grorrrry P, Laneworrny, Esq., Barrister-at-Law.] 





SIMPSON AND ANOTHER v. CROWLE AND OTHERS 


[Krye’s Bencu Division (Bray and Lush, JJ.), April 11, 12, 20, 1921] 


[Reported [1921] 3 K.B. 248; 90 L.J.K.B. 878; 125 L.T. 607; 
37 T.L.R. 658] 


County Court—Jurisdiction—Ancillary relief—Injunction—Need for money claim 
in same proceedings—County Courts Act, 1888 (51 € 52 Vict., c. 43), s. 56. 
The county court has no jurisdiction to entertain a claim for an injunction 

unless there is also a money claim within the jurisdiction of the court, since 
an injunction is only a remedy ancillary to a cause of action. 

County Court—Jurisdiction—Enlargement—Consent of parties—Want of juris- 
diction appearing on face of proceedings—No objection by parties—County 
Courts Act, 1888 (51 ¢ 52 Vict., c. 48), ss. 64, 114. 

Section 114 of the County Courts Act, 1888 [now s. 66 of the County Courts 
Act, 1959], held not to confer a general power on the county court to enlarge 
its jurisdiction by consent of the parties, but to be limited by s. 64 of the Act 
[s. 42 of the Act of 1959]. Where want of jurisdiction appeared on the face 
of the proceedings and the parties proceeded with the trial without raising 
the question of jurisdiction, this did not confer jurisdiction on the county court 
judge. 

County Court—Appeal to Divisional Court—Right of respondent to raise points 
not taken by him in county court. 

The respondent to an appeal to the Divisional Court from an order of the 
county court, unlike an appellant, is not prohibited from raising points not 
taken by him at the trial. 


Notes. The County Courts Act, 1888, was repealed by the County Courts Act, 
1934, which is now replaced by the County Courts Act, 1959. Section 39 of the 
latter Act replaces s. 56 of the Act of 1888 and the maximum amount claimable 
in the county court has been raised to £400, after set off. Sections 42 and 66 of the 
Act of 1959 ‘replace respectively ss. 64 and 114 of the Act of 1888. 

Since the Administration of Justice (Appeals) Act, 1934, s. 2 (18 Hatssury’s 
Srarures (2nd Edn.) 524), appeals from the county court lie to the Court of 
Appeal and not as formerly to a Divisional Court of the High Court except that 
in certain cases appeals still lie to the High Court, i.e., in bankruptcy matters; 
appeals from orders made by a county court under the Settled Land Act, 1925 
(ibid., vol. 23, p. 12) and the Land Registration Act, 1925 (ibid., vol. 20, p. 940) 5 
certain enactments which provide for appeal from the county court to the High 
Court saved by s. 2 (2) of the Act, Administration of Justice (Appeals) Act, 1934, 
which subsection has been replaced by s. 205 (5) of the County Courts Act, 100: 

As to jurisdiction of county court to grant an injunction, see 9 Hatspury’s 
Laws (3rd Edn.) 142 et seq.; and for cases see 13 Dicrst (Repl.) 381, 382. For the 
County Courts Act, 1959, see 89 Hatspury’s Srarures (2nd Edn.) 102. 
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Considered: Upton v. Farmer (1930), 142 L.T. 526. Referred to: De Vries v. 
Smallridge [1927] All E.R.Rep. 613; Olive v. Paynter, [1932] 2 K.B. 666; West- 
minster Bank, Ltd. v. Edwards, [1942] 1 All E.R. 470. 


Cases referred to: 

(1) R. v. Cheshire County Court Judge and United Society of Boilermakers, Ex 
parte Malone, [1921] 2 K.B. 694; 90 L.J.K.B. 772; 125 L.T. 588; GS 
Sol. Jo. 552; sub nom. R. v. Parsons, Ex parte Malone, 37 T.L.R. 546, 
C.A.; 13 Digest (Repl.) 381, 104. 

(2) Farquharson v. Morgan, [1894] 1 Q.B. 552; 63 L.J.Q.B. 474; 70 L.T. 152; 
58 J.P. 495; 42 W.R. 306; 10 T.L.R. 240; 9 R. 202, C.A.; 18 Digest (Repl.) 
491, 1199. 

(3) Taylor v. National Amalgamated Approved Society, [1914] 2 K.B. 352; 83 
L.J.K.B. 1020; 110 L.T. 696; 78 J.P. 254; 12 L.G.R. 525, D.C.; 13 Digest 
(Repl.) 468, 921. 

Also referred to in argument : 
Kelly v. National Society of Operative Printers’ Assistants (1915), 84 L.J.K.B. 
2236; 113 L.T. 1055; 31 T.L.R. 632; 59 Sol. Jo. 716, C.A.; 13 Digest (Repl.) 
381, 101. 
Stiles v. Ecclestone, [1903] 1 K.B. 544; 72 L.J.K.B. 256; 88 L.T. 294; 51 W.R. 
411; 47 Sol. Jo. 257; 67 J.P. Jo. 76, D.C.; 18 Digest (Repl.) 381, 103. 


Appeal from Whitehaven County Court. 
The facts appear sufficiently from the judgments. 


Cyril Atkinson, K.C., and Cremlyn for appellants. 
F. P. M. Schiller, K.C., and C. Herbert-Smith for the respondents. 
Cur. adv. vult. 


April 20. The following judgments were read. 


BRAY, J.—This was an appeal from the judgment of the learned county court 
judge at Whitehaven, dismissing with costs an action brought by the appellants 
in which they claimed an injunction restraining the defendants from interfering 
with the enjoyment by the plaintiffs of the use and benefits of the Hound Trailing 
Association. The plaintiffs and the defendants were members of this voluntary 
association, and the defendants were the members of the committee and, acting 
under r. 20, had expelled the plaintiff Simpson and suspended the plaintiff Latton 
from their membership of the association. The plaintifis claimed that the proceed- 
ings of the committee were contrary to natural justice, that they had no notice, or 
no sufficient notice, of the charge or charges against them, and no fair opportunity 
of meeting them, and that two of the defendants, Jefferson and Jackson, adjudicated 
on the matter although they were interested in the competition and in the hounds 
concerning which the dispute arose and were disqualified by r. 19. The county 
court judge decided against the plaintiffs, and they appealed on the ground that the 
judgment of the county court judge was bad in law and that there was no evidence 
to support the learned judge’s findings of fact. The defendants, the respondents 
in the hearing before us, in addition to disputing the grounds of appeal, raised the 
further point that the judge had no jurisdiction to try the case. These conten- 
tions of the parties raised interesting and difficult points, and we therefore took 
time to consider our judgment. 

I want to deal with the further point first. If the judge had no jurisdiction to 
try the case on its merits, neither have we. The claim, in the particulars of 
claim, was for an injunction only, but before the hearing the plaintiffs’ solicitors 
wrote on Nov. 22, intimating that they should claim £50 damages. They did not, 
however, at the trial, ask for any amendment, and no evidence was given of 
damage. The point as to the jurisdiction of the learned judge to try the case was 
never raised in any way at the trial, and the learned judge was never asked to 
give, nor did he give, any decision on this question. The trial proceeded through- 
out on the footing that the learned judge had jurisdiction. The defendants’ con- 
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A tentions before us were that the county court has no jurisdiction in an action (not 
on the equity side) for an injunction alone, and that it can only be given where 
there is a cause of action within s. 56 of the County Courts Act, 1888; that in the 
present case the plaintiffs had no cause of action at all which fell within s. 56, 
first because no action would lie for damages against the members of the com- 
mittee, and secondly, because if such an action did lie there was nothing to show 

B that the damages would not exceed £100. Reliance was placed by the defendants 
on the judgment of the court in R. v. Cheshire County Court Judge, Ex parte 
Malone (1). I have come to the clear conclusion that in that case the court decided 
that when the only claim in the plaint is for an injunction the judge in the county 
court has no jurisdiction, at all events unless it is shown that there can be a cause 
of action for damages and for damages not exceeding £100. The right to an in- 

C junction is only a remedy ancillary to a cause of action within s. 56. In my 
opinion, therefore, the learned judge had no jurisdiction to try this case. 

The appellants, however, contended that there was conduct on the part of the 
defendants which was equivalent to a consent, such as would give jurisdiction, or 
that their conduct created an estoppel which prevented their raising this point, 
that there was a want of jurisdiction. Section 64 of the County Court Act, 1888, 

D undoubtedly gives jurisdiction where the parties sign a memorandum agreeing 
that the judge shall have jurisdiction, but this is expressly confined to cases in the 
King’s Bench Division. Here there was no such memorandum. But s. 114 has 
also to be considered. It was much relied upon by the appellants. It is in these 
words : 


“Whenever an action or matter is commenced over which the court has no 
E jurisdiction, the judge shall, unless the parties consent to the court having 
jurisdiction, order it to be struck out, and shall have power to award costs 
in the same manner, to the same extent, and recoverable in the same manner, 
as if the court had jurisdiction therein, and the plaintiffs had not appeared, 
or had appeared and failed to prove his demand or complaint.”’ 


F This section does not in terms give jurisdiction, but it appears to absolve the judge 
from the obligation to strike the case out. I can hardly think that this consent, 
which need not be in writing, gives the judge jurisdiction to try any cause of 
action, whatever it might be, and whether in the King’s Bench Division, or any 
other division. Perhaps it is not necessary to decide this question, because I think 
in any event it applies only when an actual assent is given after the question of 

G jurisdiction has been raised. Here it was not raised, nor was there any actual 
assent. I do not think that the mere fact that the parties proceeded with the trial 
without the point being raised at all comes within this section. Lastly, I have to 
deal with the question of estoppel by conduct. Can estoppel by conduct give juris- 
diction? We were referred to Farquharson v. Morgan (2). I think that that case 
is distinguishable on its facts. No court could have given the relief claimed, but 

H{ the principle is laid down very broadly by the court. Lorp Hatssury says ({1894] 
1 Q.B. at p. 556): 

“In this case, with every disposition to decline to interfere with the pro- 
ceedings in the county court on the ground that, if it is possible for a person 
to render himself incapable of applying for a prohibition in such a case as 
this, the appellant has done so, I feel nevertheless constrained to decide that 

I the writ must issue to prohibit further proceedings on the order of the county 

court so far as it is applicable to that portion of the award which is in respect 
of matters outside the Agricultural Holdings Act. It has been long settled 
that, where an objection to the jurisdiction of an inferior court appears on the 
face of the proceedings, it is immaterial by what means and by whom the court 
is informed of such objection. The court must protect the prerogative of the 
Crown and the due course of the administration of justice by prohibiting the 
inferior court from proceeding in matters as to which it is apparent that it has 


no jurisdiction. The objection to the jurisdiction does not in such a case 
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depend on some matter of fact as to which the inferior court may have been 
deceived or misled, or which it may have unconsciously neglected to observe, 
and the judge of such court, therefore must know, or ought to have known that 
he was acting beyond his jurisdiction. I find no authority justifying the 
withholding of a writ of prohibition in such a case.”’ 


In this case the want of jurisdiction appeared on the face of the proceedings. The 
plaint as it stood claimed relief which the county court could not give. I have 
come to the conclusion that here there was no estoppel. It follows, therefore, that 
in my opinion, the county court judge had no jurisdiction to try this case. 

Then it was said that the point cannot be raised on an appeal which was not 
raised in the county court. But the respondents are not prohibited, like the appel- 
lants, from raising points not raised at the trial. Our attention has been called 
to Taylor v. National Amalgamated Approved Society (3), but it was the appel- 
lants there who were trying to raise the want of jurisdiction, and it was quite 
different in its facts. This makes it unnecessary and perhaps as impossible for 
this court as it was for the county court judge to go into the merits of the appeal, 
and as these questions may come before another court I think we ought to refrain 
from expressing any opinion on them. It was open, of course, to the respondents 
to raise this point before us, and we must give them the benefit of it. If raised 
at the trial, and the judge decided that he had no jurisdiction, and dismissed the 
action on this ground, I think the judgment should make it plain that the ground 
of the judgment was want of jurisdiction. I think it should have run: The judge, 
being of opinion that he has no jurisdiction to try the action, doth dismiss it. 
This will make it plain that the plaintiffs, if they care to do so, can bring the 
action in the High Court, and that the judgment cannot be pleaded as an estoppel. 
I think we should alter the judgment in this way. 

We have now to deal with the costs of the trial and of this appeal. Following 
the precedent in Farquharson v. Morgan (2), where Lorp Hatssury said ({ 1894] 
1 Q.B. at p. 557): 


“Considering the course of the litigation, I think the appellant ought not 


_to have any costs of the proceedings except in this court, where he has suc- 
ceeded.”’ 


Therefore, I think there should be no costs in the court below. Now as to the 
costs of the appeal. The circumstances here, of course, are different. In that 
case the appellant had to go to the court to ask for a prohibition. In this case 
the case comes before us at the instance of the plaintiffs, and not the defendants. 
The appellants have obtained a distinct advantage by their appeal. They have 
got rid of a decision on the merits. If they bring an action in the High Court 
the judgment, as I have said, can no longer be pleaded as an estoppel. They have 
not, of course, gained all they wanted, but they have gained something. I think 
there should be no costs of the appeal. 


LUSH, J.—It is, in my opinion, clear, from the judgment of the Court of 
Appeal in R. v. Cheshire County Court Judge, Ex parte Malone (1), that the 
learned county court judge had no jurisdiction in fact to try this action. The 
plaintiffs not only did not claim damages, but they could not have claimed them 
successfully. They sued the committee, it is true, and not the association of 
which they were members. But the committee were acting as arbitrators, and 
having acted bona fide were not liable. As the Court of Appeal have held, an 
injunction can only be granted or such a claim entertained in the county court 
where the relief is ancillary to the relief to which a plaintiff establishes his right 
in accordance with gs. 56 of the County Court Act, 1888. In other words, a plaintiff 
cannot make a claim in a county court for an injunction unless he proves that 
he is entitled to payment of a debt or damages or a demand in the nature of a 
debt, and that the amount of the debt or damages is within the county court 
limit. But it was contended that the defendants (the respondents in the appeal) 
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could not take this point, and it was so contended on two grounds. First on the 
ground that the point was not taken in the court below, and secondly on the 
ground that the defendants consented to the exercise of jurisdiction by the learned 
judge. I do not think that the answer which counsel for the defendants made to 
the first of these two grounds, namely, that it is open to a respondent to support 
a judgment on any ground, is a good answer. That contention involves, I think, 
a misconception. If a successful defendant (respondent on the appeal) raises the 
contention that the injunction or whatever the relief may have been was rightly 
refused by the county court judge because he had no jurisdiction to grant it, he is 
not supporting the judgment; he is asserting that the judge was wrong in giving 
any judgment at all. But there are other answers to the contention. In the first 
place the point could not then have been successfully taken. The Divisional 
Court had decided in R. v. Cheshire County Court Judge, Ex parte Malone (1) 
that there was jurisdiction, and the case had not then gone to the Court of Appeal. 
The county court judge was bound by that decision, and to take such a point and 
ask the judge to give effect to it would have been idle. But apart from that we 
should be obliged when the absence of jurisdiction was pointed out to us, to hold 
that there was none. We could not affirm a judgment and ignore the fact that 
the action ought not to have been heard. The question of jurisdiction is one for 
the court, and it would be our plain duty to hold that there had been an absence 
of jurisdiction, if we were satisfied that it was so. I wish to add, with regard to 
this point, that a case which was not cited to us in argument—we have had our 
attention called to it—Taylor v. National A malgamated Approved Society (3), may 
seem to show that if no objection is taken to the jurisdiction in the county court, 
this court cannot take notice of the fact that there was no jurisdiction when that 
fact is brought to our notice. In my opinion, that case has no real bearing on the 
question before us. The point there was this: The National Insurance Act, 1911, 
provides that disputes shall be decided according to the rules of the society, and 
the society’s rules provide for arbitration. The dispute, therefore, ought to have 
gone before an arbitrator. The appellant (the defendant), who had never raised 
that point in the county court, sought to upset the judgment on the ground that 
the county court judge had no jurisdiction. It was held that, not having relied 
on this in the county court, he could not rely upon it in this court; but the want 
of jurisdiction there was not a want of jurisdiction of the county court as such; 
there was no question of the county court judge having exceeded his limited statu- 
tory jurisdiction—he had jurisdiction so far as the County Courts Act was con- 
cerned. There was no excess of jurisdiction. All that the court held was that as 
the arbitration had not been insisted on, it was too late to insist on it when the 
case came before the Divisional Court by way of appeal. Then, did the defendants 
consent to the learned judge trying the action? And if so, did he obtain a juris- 
diction which otherwise he would not have possessed or are the defendants estopped 
from asserting that there was none? In my opinion, there was no consent, in fact, 
to any enlargement of the learned judge’s jurisdiction—no enlargement of juris- 
diction was suggested. The defendants were submitting to the judge trying the 
action—not consenting to it. 

But even if there was consent, that does not, in my opinion, get rid of the 
difficulty. The jurisdiction is limited by statute, and power is given to the judge 
in some cases, and in some cases only, to try actions which are outside the 
jurisdiction if consent is given, and given in a formal way. Section 64 of the Act 
enables a county court judge to try certain actions if the Parties consent, and 
that consent is signified by a memorandum in writing. Ti it had been intended 
that, whatever the nature of the case was, the parties might consent to its being 
tried in a county court, the legislature would not have provided that in this limited 
class of cases consent might be given. Section 67 which confers equity jurisdiction 
on a county court judge, makes no corresponding provision. It was said that s. ee 
implies that parties may consent to any kind of case being tried ina SS cour ; 
I do not think that one can extract that meaning from the section. One mus 
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read it in connection with s. 64 to which I have referred. It does not purport to A 
confer a general power to enlarge jurisdiction by consent. It deals with the power 

to award costs and nothing more. The section would really be satisfied by con- 
fining it to cases in which express power to consent has been properly given under 

s. 64, or possibly to cases where the action has been brought in the wrong district. 

A very large consequence would follow if we were to hold that any kind of action 
can be tried and a binding judgment given in a county court provided the parties B 
to the proceedings consent to the court trying it. Actions for a mandamus, or for 

a mandatory order to compel the performance of a public duty; actions to prevent 
the infringement of a patent; actions involving questions of franchise, are instances 

of cases with which a learned county court judge could lawfully deal if consent, 
express or implied, was given. In my opinion, no general power to enlarge juris- 
diction by consent is given by s. 114, and there is no such power. Although not © 
identical with this case, I think that the judgments of the Court of Appeal in 
Farquharson v. Morgan (2) support this view. The court there held that a county 
court judge who had, under an erroneous view, assumed jurisdiction in proceed- 
ings under the Agricultural Holdings Act ought to be prohibited from further 
proceedings, although the party applying for prohibition had consented to what had 
been done. It is true that that was a case of prohibition, but, in my opinion, the D 
same principle applies to an appeal. I think that it applies to proceedings regu- 
lated by the County Courts Act as well as the proceedings under the Agricultural 
Holdings Act when the subject-matter of the proceedings was altogether outside 
the jurisdiction of the court. For these reasons I think we ought to hold that the 
judgment was wrong and to enter judgment for the defendants in the form stated 

by my Lord, whose judgment I have had an opportunity of reading. I agree also E 
as to costs. I would just add this: that if further proceedings are taken—I have 
said nothing about the merits as we cannot deal now with them—I would suggest 
that the parties might agree to a fresh investigation by an agreed tribunal. The 
plaintiffs, upon whom a serious stigma has been imposed, know now what the 
precise charge is, and that difficulty has now been remedied. 


Preliminary objection upheld. 


Solicitors: William Charles Crocker, for Wood, Lord & Sumner, Whitehaven; 
Helder, Roberts & Co., for H. Braithwaite, Whitehaven. 


[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 
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WESTWOOD v. HEYWOOD 


[Cuancery Diviston (Astbury, J.), May 26, 27, June 13, i415. 1921] 


[Reported [1921] 2 Ch, 130; 90 L.J.Ch. 515; 125 L.T. 761; 
Ore Tt ick. 851; 65 Sol. Jo. 753 | 


B Easement—Water—Implied grant—Farms in common ownership—Enjoyment by 
tenant of one to water from other—Purchase by defendant of farm providing 
water—Sale of farm to plaintiff—Right of plaintiff to water—Conveyancing 


ruption from the tenants of E. The owner granted the defendant a tenancy 


the conveyances, nor any reservation from the general terms of the grant. 
Held: a reservation of water right must be implied in the tenancy agreement 

of the defendant, and, as the owner was enabled to grant the full benefit of 

such water right, it passed under s. 6 (2) of the Conveyancing Act, 1881, to 

the plaintiff when he acquired the freehold of R. 

Notes. Section 6 (2) of the Conveyancing Act, 1881, has been replaced by 
s. 62 (2) of the Law of Property Act, 1925; see 20 Hatssury’s Srarures (2nd Edn.) 
561. 

As to implied grant of an easement, see 12 Hatspury’s Laws (3rd Edn.) 538; 
and for cases see 19 Dicesr 38 et seq. 

Cases referred to: 

(1) Watts v. Kelson (1871), 6 Ch. App. 166; 40 L.J.Ch. 126; 24 L.'T. 209; 35 
J.P. 422; 19 W.R. 338, L.JJ.; 19 Digest 45, 250. 

(2) Quicke v. Chapman, [1903] 1 Ch. 659; 72 L.J.Ch. 373; 88 L.T. 610; 51 
W.R. 452; 19 T.L.R. 284, C.A.; 19 Digest 37, 191. 

(3) Thomas v. Owen (1887), 20 Q.B.D. 225; 57 L.J.Q.B. 198; 58 L.T. 162; 52 
J.P. 516; 36 W.R. 440, C.A.; 19 Digest 34, 166. 

(4) Coutts v. Gorham (1829), Mood. & M. 396, N.P.; 19 Digest 38, 201. 

(5) Davies v. Marshall (No. 1) (1861), 1 Drew. & Sm. 557; 4 L.T. 105; 25 J.P. 
548; 7 Jur.N.S. 720; 9 W.R. 368; 19 Digest 39, 202. 

(6) Cable v. Bryant, [1908] 1 Ch. 259; 77 L.J.Ch. 78; 98 L.T. 98; 19 Digest 
175, 1256. 

(7) Ingle v. Vaughan Jenkins, [1900] 2 Ch. 368; 69 L.J.Ch. 618; 83 L.T. 155; 
48 W.R. 684; 31 Digest (Repl.) 590, 7092. 

Witness Action in which the plaintiff, the owner of Roxwell Farm and cottages, 
asked for a declaration that he was entitled to a supply of water from Elm Farm, 
on which a spring was situated, which was owned by the defendant, as the same 
appertained or was reputed to appertain thereto and was enjoyed therewith at the 
date when Roxwell Farm was conveyed to him on June 14, 1915. 

The relevant facts as stated by his Lordship in his judgment were as follows. 
There was a spring on the part of the property now owned by the defendant which, 
prior to 1905, overflowed, and the overflow water ran in an easterly direction 
through an open ditch in the fields towards the property now owned by the plain- 
tiff where it was stored in a holding-up tank from which Roxwell Farm and the 
cottages were supplied. Originally the spring had simply overflowed without 
obstruction. Some years before 1905, Luckin, the then tenant of the defendant 8 
farm, in order to get a better supply of water, put in a ram close to the spring 
to force up the water to Elm Farm, which was situated on slightly higher elas 
than the spring. After the ram had been installed the water in the spring worked 
the ram, but the overflow still continued to supply Roxwell Farm as before, 
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subject to the slight diminution in the quantity of water taken by the ram which 
was inappreciable. Prior to the tenancy of Luckin, Roxwell Farm and the cottages 
had been occupied for many years, and there was no evidence to show that the 
supply of water enjoyed therewith had ever been interfered with by the tenants 
of Elm Farm. In 1905 the sanitary authority objected to the water supply 
coming through an open ditch and directed it to be protected. Thereupon the 
common owner of both farms constructed a line of pipes from the spring, along 
the site of the old ditch, to Roxwell Farm and the cottages, the outlet pipe at the 
spring being at nearly the same level as the outlet pipe to the ram. On the 
Roxwell Farm side of the spring a stopcock was placed in the pipe by which the 
water could be cut off from Roxwell Farm. The ram would not work unless there 
was about a two foot head of water in the spring, and the defendant suggested that 
the stopcock was put in to cut off the water supply to Roxwell Farm should the 
head of water get so low as to endanger the sufficient feeding of the ram. In 1908 
Webb, the then tenant of Roxwell Farm, obtained a written tenancy agreement 
from year to year from the new owner, Shaw, which made no reference to any 
water supply. In 1911 the defendant, who had succeeded Luckin as tenant of 
Elm Farm, also obtained a tenancy agreement from year to year, in which no 
reference was made to the spring, nor was there any reservation in favour of the 
landlord and tenants of Roxwell Farm of water rights. In June, 1915, the plain- 
tiff bought the freehold of Roxwell Farm, and in the conveyance there was no 
mention of water rights. In October, 1915, the defendant bought the freehold of 
Elm Farm, and in the conveyance there was no mention of water rights nor any 
reservation from the general terms of the grant. 


Luxmoore, K.C., and Henry Johnston for the plaintiff. 
Micklem, K.C., and Lavington for the defendant. 


ASTBURY, J., stated the facts and continued: The plaintiff contends that at the 
date of the conveyance to him there was enjoyed with Roxwell Farm, which he 
bought, a formed and regular piped water supply, and that the right has passed to 
him under s. 6 (2) of the Conveyancing Act, 1881. The defendant has raised 
a number of points, some of which are interesting and difficult. He contends that 
prior to 1905, when the pipes were put in, the Elm Farm tenant was in sole 
possession of this spring, he having put in the ram, and there being no reservation 
from his tenancy of any rights in favour of anyone else. He contends that the 
alterations in 1905 must have been made with the consent of Luckin, then tenant 
of Elm Farm, and that it should be inferred that the stopcock was put in for his 
protection, and that the fact of its presence made the Roxwell Farm water supply 
precarious and dependent on the person in control of the stopcock, which could not 
be operated without the consent of the tenant of the land on which it was situated; 
and he asks me to infer from the existence of the stopcock that the water supply 
to Roxwell Farm was subject to the prior rights in the Elm Farm tenants, which 
must have existed and been then recognised. 

Before dealing with these points, I think it is necessary to refer shortly to the 
conditions under which these parties purchased, because a great deal of the trouble 
which has led to this dispute has been caused by the action of the solicitors who 
acted for the vendor when the plaintiff and the defendant purchased their farms. 
The facts relating to the plaintiff's purchase with regard to the water supply are 
somewhat lengthy, and I do not propose to go through them in detail. A requisi- 
tion was made, demanding the right to the water, which was contested for some 
time. On Mar. 16, 1915, the plaintiff's solicitors wrote to the vendor’s solicitors: 

With regard to our requisition, the question of the water supply is a very 
serious one for our client who purchased the property with the present supply, 
and this must be assured to him.”’ 


To that letter the vendor's solicitors replied : 
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“The vendor has no knowledge that the water supply is defective, and it is 
in precisely the same state ag when your client agreed to purchase.” 


That is not a very candid answer. The plaintiff's solicitors then wrote on Apr. 19; 


That is answered by a letter on Apr. 23, in which the following passage occurs : 


‘““We have seen the agents with regard to your previous letters, and they 
assure us that your client will be entitled to a continuance of the present 
water supply.”’ 


In consequence of that letter, the plaintiff's solicitors put in the draft conveyance 
the words: ‘Together with the existing rights or easements of the supply of water 
to the said hereditaments,’ which were struck out by the vendor’s solicitors. After 
that had been done the vendor's solicitors, on May 11, wrote as follows : 


“It is distinctly understood as between the purchaser, the vendor, and our- 
selves that the existing easement for the supply of water at present enjoyed 
in connection with Roxwell Farm and premises shall pass with the conveyance 
of the property, and no express words need appear in the conveyance, particu- 
larly as Messrs. Pike and Corfield, on Mr. Shaw’s behalf, object.’’ 


These letters were written on behalf of the equitable owner who had agreed to 
purchase from Shaw, and who had not yet taken his conveyance. The plaintiff's 
solicitors then wrote that before they could complete the purchaser must be 
assured of the supply of water, and on May 14, the vendor’s solicitors confirm their 
statement that the present supply of water is assured, and that it passes by 
conveyance to the purchaser. There is not the slightest doubt that the plaintiff 
purchased these premises with the existing water supply, and in the belief, and 
with the assurance of the vendor's solicitors, that it would pass to him under his 
conveyance. When the defendant came to purchase a few months later, he was 
treated, if anything, even worse than the plaintiff. He expressly asked if there was 
any easement known to the vendor’s solicitors affecting this property, and, they 
replying that there was not, he took his conveyance in the belief that it was 
made to him free from any reservation, easement, or restriction of this character. 
On these facts the defendant contends that the plaintiff really relied on the solici- 
tors’ assurance, and did not in fact obtain any grant of this water supply. He 
also contends that at the date of the indenture of conveyance to the plaintiff, the 
defendant was, and had for some time been, in possession of Elm Farm, including 
the field in which the spring is situated, under his tenancy agreement of 1911. 
To that the plaintiff has replied that Webb was for many years before 1905 tenant 
of Roxwell Farm, that by a tenancy agreement of September, 1908, Roxwell Farm 
was re-let to Webb on a yearly tenancy, and that any right of the defendant under 
his tenancy agreement of 1911 was subject to the prior rights of Webb under his 
o f 1908. 

Stas relies on the rule, exemplified in Watts v. Kelson (1), that his con- 
veyance, coupled with s. 6 (2) of the Conveyancing Act, 1881, assured to him the 
right to the water supply then in fact used and enjoyed by the tenants of Roxwell 
Peer: In answer to this the defendant sets up primarily his tenancy agreement 
of 1911, and relies on the decision in Quicke v. Chapman (2). I do not propose 
to go through the facts of that case, because they are wholly different from those io 
the present, but it is laid down that the general words in a grant foi to be 
restricted in equity, as well as in law, to that which the grantor has then hte 
to grant; and it is contended that in 1915, having already leased the joe es e 

ight in this spring to the defendant, Shaw, the owner or reversioner of t ese 
erase; had no right to convey, expressly or by implication, to the plaintiff this 
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water easement; the defendant also contends that the easement ought in fact to 
be inferred to be a precarious one, having regard to the existence of the stopcock 
and the circumstances under which the ram was put in by the tenant of Elm Farm. 
It is clear that until this dispute the tenants of Roxwell Farm had enjoyed a water 
supply through the pipes without interruption since 1905, and prior to that date 
they enjoyed without any appreciable interruption the flow of water from this 
spring down the channel in the field. The late tenant, Webb, says that in 1905 


he complained to the sanitary authorities and the common owner laid the pipes and 


did the work, notwithstanding the fact that there was a tenant in possession of the 
field in which this spring was situated. There was never any stoppage or inter- 
ruption of this water supply, apart from that caused by dry weather. The agent 
of the late owner was called, and said that the key of the stopcock was always kept 
by him, and was under his control, and not under the control of the tenant of the 
field where the spring was. He said that he had cut off the water by means of the 
stopcock on certain occasions, principally in the interest of Roxwell Farm. He 
said that occasionally there was an airlock in the pipes supplying Roxwell Farm, and 
the stopcock was used in order to get rid of it. He also said that the stopcock 
was used when it was necessary to clean the filter beds, and occasionally to help 
the ram, the effect on the ram of turning off the stopcock being to raise the head 
of water, as none was drawn off for Roxwell Farm. It is impossible to draw the 
inference the defendant asks me to draw from the presence of the stopcock, which 
was never put in until the tenant of Roxwell Farm, owing to the action of the 
sanitary authority, insisted on his water supply being made right. The stopcock 
was put in the pipes supplying Roxwell Farm as part of the work for the benefit 
of those premises. I am, therefore, unable to draw any inference in favour of 
the defendant from the presence of the stopcock, nor do I think it is really material 
to the point on which the case must be decided. 

With regard to the defendant’s next point, upon the rule in Quicke v. Chapman 
(2), I am not satisfied that in 1915 the vendor to the plaintiff was in any way 
prevented or restricted in his right to grant this water supply to the purchaser of 
Roxwell Farm. In the first place, when the lease from year to year was granted 
in 1911 to the defendant, the landlord had already granted a similar lease to the 
tenant of Roxwell Farm which, in my judgment, carried the right to the enjoyment 
of this water and, under the rule laid down in Thomas v. Owen (3), I think the 
tenancy agreement of 1911 granted to the defendant must be read with an implied 
reservation of this right of water which had previously been granted and assured 
to the tenants of Roxwell Farm. If I am right on that point, the case is at an 
end, because there was nothing in 1915, when the conveyance was made to the 
plaintiff, to prevent the owner granting the use with the full benefit of the existing 
water supply then enjoyed, which, with the absence of this tenant right in the 
defendant, clearly brings the case within Watts v. Kelson (1), and other authorities 
of that character. 

An alternative point, however, has been taken, which I shall only mention 
because it is an interesting one. Assuming that the defendant, as tenant from 
year to year under his agreement in 1911, was, contrary to what I believe, entitled 
to interfere with this water supply, then the plaintiff contends that the rule in 
Quicke v. Chapman (2) has no application, but that, on the contrary, the rule in 
Watts v. Kelson (1) applies, even if the quasi-servient and quasi-dominant tene- 
ments were in lease at the date of the grant, and for that purpose the plaintiff 
relies on Coutts v. Gorham (4), which is referred to in extenso in GALE on EaseE- 
MENTS (9th Edn.) at p. 124 [see 18th Edn. at p. 96], Davies v. Marshall (5), and 
upon the recent case of Cable v. Bryant (6). Here again I am not going to spend 
any time in dealing with this point, because I have already decided the. casa upon 


A 


B 


* 





the earlier one, but it is clear from those authorities that the fact that the quasi- © 


servient tenement was in lease, at the date of the grant to the plaintiff, does not 
entitle the grantor subsequently to derogate from that grant by passing any interest 
in his reversion, dependent upon the defendant's existing lease, to any other person 


A 


Ch.D.] WESTWOOD v. HEYWOOD (AstBury, J.) 725 


in derogation of the rights granted to the plaintiff on the termination of the lease. 
The grant does not operate against the lessee, but it takes effect immediately on 
the determination of his interest. 

The defendant, however, is not satisfied to let the matter rest there because he 
says Coutts v. Gorham (4) was a case at law, and in the other two cases relied 
on by the plaintiff there was an actual surrender of the leasehold interest. In the 
present case the defendant was tenant from year to year at the date when he 
took his conveyance on Oct. 8, 1915, and his counsel contends that Coutts v. 
Gorham (4) does not apply, because, since the Judicature Act, 1878, the equitable 
right to keep the tenant interest on foot, notwithstanding the merger at law, must 
now prevail. It is a startling proposition, but it has been contended without 
hesitation that the defendant, when he took his conveyance in fee simple, was 
entitled in equity to keep alive his tenant interest under his yearly tenancy, I 
Suppose, in perpetuity. I presume that is more to his benefit in the circumstances 
of this case than to rely on the fee simple, which, granted in derogation of the 
plaintiff's rights is of no use to him. The merger rule relied on is conveniently 
referred to by Farwewt, J., in Ingle v. Vaughan Jenkins (7) where he approves 


of the proposition in Lewin on Trusts (10th Edn.), p. 889 [see 15th Edn. at 


p- 665] and is as follows: 


“The principle by which the court is guided is the intention; and in the 
absence of express intention, either in the instrument or by parol, the court 
looks to the benefit of the person in whom the two estates became vested.”’ 


It is quite true, as Farwe tt, J., points out, that the rule is not confined to charges, 
but can be extended as he described, but whether it has any application to the 
present case is, I should think, extremely doubtful. 

Assuming that the point upon which I decide this case, under Thomas v. Owen 
(3), were out of the way, I am not disposed to hold that, in the circumstances of 
the present case, the defendant can rely on any equitable non-merger of his yearly 
tenancy. It is contended that, after acquiring the fee simple, he can control, as 
it were, the reversion in equity, which he thus acquires, from being bound in 
equity to recognise the water rights of Roxwell Farm, by which it is plainly bound 
on the hypothesis I have referred to. I doubt whether there is any continuing 
relationship of landlord and tenant in equity, any more than at law, in this parti- 
cular case, and further, having regard to the circumstances which took place prior to 
the acquisition of the defendant's interest and his conveyance, I think he expressly 
intended to acquire the fee simple in lieu of his tenant interest, and also intended, 
in taking the fee simple, as he did, to rely on the representation of the vendor’s 
solicitors that the fee simple itself freed him from any liability to any easement or 
restriction such as the plaintiff in this case contends for. For these reasons, I 
think the plaintiff succeeds in this case, and there must be judgment for him with 
costs, and a declaration in the terms asked for in the statement of claim. 


Solicitors: Sweetland & Greenhill; W. Hilliard & Ward. 
[Reported by J. B. B. Macmanon, Esq., Barrister-at-Law. } 
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FRENCH MARINE v. COMPAGNIE NAPOLITAINE 
D’ECLAIRAGE ET DE CHAUFFAGE PAR LE GAZ 


[House or Lorps (Viscount Finlay, Lord Dunedin, Lord Sumner, Lord Parmoor, 
and Lord Wrenbury), May 5, 6, July 18, 1921} 


[Reported [1921] 2 A.C. 494; 90 L.J.K.B. 1068; 125 L.T. 833; 
37 T.L.R. 923; 15 Asp.M.L.C. 358; 27 Com. Cas. 69] 


Shipping—Charterparty—F rustration—Payment of hire in advance—Charter 
period extended through voyage not being completed—Applicability of 
advance payment of hire clause to extended period—Charter terminated by 
requisition of ship—Right of charterers to repayment of part of hire paid Q 
by them. 

By cl. 1 of a charterparty shipowners chartered to charterers a ship for 
four months, hire to be £9,250 per month, and pro rata for any fractional 
part of a month until re-delivery of the ship to owners as therein stipulated. 
Payment of hire was to be made monthly in advance. Should the ship be 
on a voyage at the expiration of the period fixed by the charter, the charterers J) 
were to have the use of the ship at the rate and on the conditions therein 
stipulated to enable them to complete the voyage, provided always that the 
voyage was reasonably calculated to be completed about the time fixed for the 
termination of the charter. In the event of loss of time from deficiency of 
men or owners’ stores, breakdown of machinery, damage to hull, or other 
accident preventing the working of the vessel for more than twenty-four hours, § 
the hire was to cease until the ship was again in an efficient state to resume 
her service, but should the vessel be driven into port, or to anchorage by 
stress of weather, and in certain other events, the time so lost and expenses 
incurred were to be for the charterers’ account. In the event of the vessel 
being lost or missing, the hire was to cease from the date when she was lost 
or last spoken or seen, and hire paid in advance and not earned was to be F 
returned to the charterers, who were to have a lien on the ship for all moneys 
paid in advance and not earned. The period fixed by the charter expired on 
Aug. 10, 1919. In the previous July the charterers had loaded the ship at 
Antwerp with a cargo of coal for Toulon, intending that she should return to 
Great Britain with a cargo of mineral, but on July 14 the Shipping Controller 
notified that after completion of her discharge at Toulon the ship was required 
to go to Australia. On Aug. 10 the charterers paid a month’s hire in advance. 

The ship proceeded to Toulon, but the discharge of her cargo was not com- 
pleted until Aug. 16. On that day the owners took delivery of the ship at 
Toulon without prejudice to their rights, and under the requisition she was 

sent to Australia. On a claim by the charterers that in these circumstances 

they were only liable for a fractional portion of a month’s hire, namely, from Ff) 
Aug. 10 to 16, when they re-delivered the ship to the owners, 

Held: (i) the frustration of the charter due to the requisition of the ship 
resulted, not in the charter being rescinded ab initio, but in its being ter- 
minated; both parties were thereupon released from its further performance, 
but accrued rights remained untouched and enforceable and any payment 
previously made under the charter would not be disturbed; therefore, the [| 
charterers were not entitled to the reimbursement of the payment made by 
ee on Aug. 10, less the sum for which they admitted that they were 
iable. 

(Viscount Frntay and Lorp Wrensury dissented on this point on the con- 
struction of the charter.) 

(ii) the provision for payment of the hire in advance applied where, 
present case, the period covered by the charter was exceeded. 


as inthe — | 
Ml 
Tonnelier v. Smith (1) (1897), 77 L.T. 277, approved and applied, | 
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A Notes. By s. 2 (5) of the Law Reform (Frustration of Contracts) Act, 1948 
(4 Haussury’s Srarures (2nd Edn.) 662), it was provided that that Act should 
not apply to charterparties. 


Referred to: Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., 
[1942] 2 All E.R. 122. 
As to charterparties, see 30 Haussury’s Laws (2nd Edn.) 272 et seq.; and as to 
B frustration of contracts generally see 8 Hatspury’s Laws (8rd Edn.) 185 et seq. 
For cases see 41 Dicrsr 316 et seq., 12 Dicresr (Repl.) 436 et seq. 
Cases referred to: 
(1) Tonnelier v. Smith (200 T sii nl eer7t 18 PLR. 560; 8 Asp.M.L.C. 327; 
2 Com. Cas. 258, C.A.; 41 Digest 358, 2066. 
(2) Lloyd Royal Belge Société Anonyme v. Stathatos (1917), 33 T.L.R. 390; 
C affirmed 84 T.L.R. 70, C.A.; 41 Digest 661, 4931. 
(3) Elliott v. Crutchley, [1904] 1 K.B. 565; 73 L.J.K.B. 406; 90 L.T. 497; 
20 T.L.R. 286; affirmed, [1906] A.C. 7; 75 L.J.K.B. 147; 94 L.T. 5; 54 
W.R. 349; 22 T.L.R. 83, H.L.; 12 Digest (Repl.) 435, 3330. 
(4) Civil Service Co-operative Society v. General Steam Navigation Co., [1903] 
aR. 766") 721.0. KB. 933; 89 L.T. 429; 52 W.R. 1813/20 TR. 40: 
D 47 Sol. Jo. 877; 9 Asp.M.L.C. 477, C.A.; 12 Digest (Repl.) 468, 3459. 
(5) Chandler v. Webster, [1904] 1 K.B. 4938; 73 L.J.K.B. 401; 90 L.T. 217: 
52 W.R. 290; 20 T.L.R. 222; 48 Sol. Jo. 245, C.A.; 12 Digest (Repl.) 463, 
3461. 


Appeal from an order of the Court of Appeal, affirming a decision of Bat- 
FE Hace, J., upon a Case stated by an arbitrator. 

The question in the Case referred to the amount due from the French Marine 
to the respondent company in respect of the hire of the steamship Ardoyne 
under a charterparty, dated March 13, 1919. Bartuacue, J., and the Court of 
Appeal (Bankes, Warrincton and Scrurron, L.JJ.) held, on the authority of 
Tonnelier v. Smith (1), that no part of the hire was returnable. The charterers 


F @ppealed. 


Leck, K.C., and G. P. Langton for the charterers. 
R. A. Wright, K.C., and Jowitt for the shipowners. 


The House took time for consideration. 
July 18. The following opinions were read. 


G VISCOUNT FINLAY.—The question in this case is as to the amount due 
from the French Marine to the respondent company in respect of the hire of the 
steamship Ardoyne under a charterparty dated Mar. 13, 1919. The dispute was 
referred to arbitration, and the arbitrator made his award in the form of a Special 
Case, raising three questions, of which the third alone is now material. It is: 


‘‘Whether the French Marine wete bound on Aug. 10, 1919, to pay a full 
~H month’s hire of the said steamer, or whether they were bound to pay only a 
fractional part of a month’s hire for the period from Aug. 10, 1919, until the 
steamer was re-delivered to the chartered owners.”’ 





The arbitrator awarded as follows: 
“The French Marine are not and were not on Aug. 10, 1919, liable to pay 
a whole month’s hire on that date, but are and were only liable to pay to the 
I chartered owners a fractional part of a month’s hire from Aug. 10, 1919, up to 
the date when the steamer was re-delivered to the chartered owners. ree But 
this award is subject to the opinion of the court on the following Special 
Case, which is stated at the request of the parties. 
The Special Case incorporated the charterparty. _The charterparty was between 
he respondent company as owners of the steamship Ardoyne and the appellants, 
. eee Marine, charterers. Clause 1 states that the owners agreed to let, 


d the charterers to hire, the steamer for the term of four calendar months from 
an 
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the time when the steamer was placed at the disposal of the charterers. The 
following are the other clauses material to the present question : 


‘5. That the said charterers shall pay as hire for the said steamer 25s. per 
ton deadweight, say £9,250 per calendar month, commencing from the time 
the steamer is placed at the disposal of charterers, and pro rata for any 
fractional part of a month (the days to be taken as fractions of a month of 
thirty days) until her re-delivery to owners as herein stipulated. The payment B 
of the hire shall be made as follows: In London, in cash, without discount, ; 
monthly in advance to Ernest Bigland & Co., Ltd. In default of such pay- 
ment or payments, as herein specified, the owners shall have the faculty of 
withdrawing the said steamer from the service of the charterers, without preju- 
dice to any claim they (the owners) may otherwise have on the charterers 
under this charter. C 

“7. That the steamer (unless lost) shall be re-delivered on the expiration 
of this charterparty, in same good order as when delivered to the charterers 
(fair wear and tear excepted) . . . at a United Kingdom coal port. Charterers 
giving disponents of steamer seven days’ notice of expected date of re-delivery 
between the hours of 6 a.m. and 6 p.m., but the day of re-delivery shall not 
be a Sunday or legal holiday, always unless owners agree to take re-delivery D 
earlier. The charterers to give the owners not less than ten days’ written 
notice at which port and on about which day the steamer will be re-delivered. 
Should the steamer be on a voyage at the expiration of the period fixed by 
this charter, the charterers are to have the use of the steamer at the rate and 
on the conditions herein stipulated to enable them to complete the voyage, 
provided always that the said voyage was reasonably calculated to be com- KE 
pleted about the time fixed for the termination of the charter. Money in 
dispute to be deposited in the joint names of the parties to this charterparty 
with approved bankers at the place of payment of the hire until the dispute has 
been settled by the arbitrators. 

‘12. That in the event of loss of time from deficiency of men or owners’ 
stores, breakdown of machinery, or damage to hull or other accident preventing F 
the working of the steamer and lasting more than twenty-four consecutive 
hours, the hire shall cease from the commencement of such loss of time until 
she be again in an efficient state to resume her service; but should the steamer 
be driven into port, or to anchorage by stress of weather, or from any accident 
to the cargo, or in the event of the steamer trading to shallow harbours, rivers, s 
or ports where there are bars causing detention to the steamer through ground- G 
ing or otherwise, time so lost and expenses incurred (other than repairs) 
shall be for charterers’ account. | 

‘18. That should the steamer be lost or missing, the hire shall cease from the 
date when she was lost or last spoken, or, if not spoken, then from the date 
when last seen, and hire paid in advance and not earned shall be returned to the 
charterers. 

“21, That the owners have a lien upon all cargoes and all sub-freights for 
hire and general average contribution, and for all expenses and damages due 
under or for breach of this charter and charterers to have a lien on the steamer 
for all moneys paid in advance and not earned. 

“31. Should steamer be in a position to give re-delivery under this charter 
within ten days before the expiration of the stipulated charter period of four 
months, disponents agree to accept re-delivery then. If the steamer should 
be in a position to give re-delivery at an earlier date than ten days before 
the expiration of the stipulated charter period, charterers have the right to 
arrange for the steamer to perform a voyage reasonably calculated to be com- 
pleted within ten days after the expiration of the charter period."’ 





The Special Case then proceeds to make a statement of the facts, which may be 


summarised as follows. The steamer was placed at the disposal of the charterers 
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on April 10, 1919. In consequence of a letter from the British Shipping Con- 
troller of June 16, 1919, the charterers caused the Ardoyne to be loaded at Antwerp 
with a cargo of coal for Toulon with the intention that she should return to Great 
Britain with a cargo of minerals. After the vessel was so loaded there was corre- 
spondence between the British Ministry of Shipping and the charterers by letters 
of July 9, 10, and 14, 1919, all of which are set out in the Case. What ensued 
1s stated in paras. 5 and 6 of the Case: 


“5. On July 14, 1919, the Shipping Controller issued his licence in respect 
of the Ardoyne for a voyage from Antwerp to Toulon with a cargo of coal, and 
endorsed the licence with the following words: ‘Thence Australia to load for 
Royal Commission on Wheat Supplies.” 6. The Ardoyne accordingly pro- 
ceeded from Antwerp to Toulon and delivered her cargo of coal at the latter 
place, and the French Marine gave notice to the chartered owners that on 
completion of the discharge of her cargo at Toulon the Ardoyne would be re- 
delivered to the chartered owners as they were prevented by the action of the 
Shipping Controller from bringing the ship back to the United Kingdom with 
a cargo of ore as had been intended. The chartered owners disputed this 
view, but in order to save waste of tonnage and without prejudice and reserving 
their rights, took delivery of their steamer at Toulon from the French Marine 
on Aug. 16, 1919. The steamer then proceeded on her Australian voyage 
pursuant to the directions of the Shipping Controller.’’ 


In para. 10 of the Case Stated the arbitrator says: 


‘“‘T am of opinion and, so far as questions of fact are involved, find as follows : 

(a) That the commercial adventure contemplated in the charterparty of 

Mar. 13, 1919, was frustrated as from Aug. 16, 1919, by the direction of the 

Shipping Controller that the said steamer should proceed to Australia to carry 

from there a cargo of wheat for account of the Royal Commission on Wheat 

Supplies....(d) That the French Marine were, therefore, justified in re- 

delivering the steamer to the chartered owners at Toulon on completion of 

the discharge of the coal cargo. (e) That the French Marine are not and 
were not on Aug. 10, 1919, liable to pay a full month’s hire of the steamer 
on that date, but are and were only liable to pay a fractional proportion of 

a month’s hire from Aug. 10, to Aug. 16, when the steamer was re-delivered 

as aforesaid.”’ 

The question for the opinion of the court is stated as being whether his opinion, so 
far as it involves questions of law, is right. 

It is obvious that the arbitrator’s finding means that the owners of the vessel 
are entitled, in respect of the period from Aug. 10 onwards only, to hire from the 
days from Aug. 10 to 16, and I shall deal with the case on this footing. The ques- 
tion cannot be read as relating only to a provisional payment on Aug. 10, subject 
to liability to account. The real question is as to the rights of the parties with 
regard to the final payment. The answer to the question raised by the Case must 
depend upon the construction to be put upon the charterparty. 

The term of the charterparty is four calendar months (cl. 1). The hire (cl. 5) 
is £9,250 per month and pro rata for any fractional part of a month until her 
re-delivery to owners as stipulated. The payment is to be in London in cash, 
payable monthly in advance, and in default of such payment the owners may 
withdraw the steamer. The first question that arises is whether the provisions 
of cl. 5 for payment of the monthly hire in advance apply in cases of an extension 
of the charterparty beyond the four months certain. That this was a very debat- 
able point is shown by the fact that while Lorp Esner and Ricpy, LJ., answered 
this question in the affirmative, two judges of wide commercial experience (A. 1p 
Surrn, L.J., and Maruew, L.J.) answered it in the negative : Tonnelier v. 
Smith (1). Whatever view I might have been disposed to take upon this point, 
if it were a new one, I think we ought to follow the decision of the majority of 
the Court of Appeal given in that case nearly a quarter of a century ago. It has 
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no doubt been acted upon since then, and, apart from the fact that it was given 
by a court of very high authority, I do not think it would be right to depart from 
the practice as settled by that case, as innumerable charterparties must have been 
entered into on the view that that decision was good law. For these reasons I think 
we ought to hold, as the Court of Appeal held in 1897, that the whole of the 
monthly hire was payable in advance on Aug. 10, but it appears to me clear, upon 
the charterparty and on authority, that any such payment is provisional merely, 
and if, at the end of the period, it is found that less hire has been earned, the 
owner must account for the excess to the charterer. This was so held in express 
terms by the Court of Appeal in Tonnelier v. Smith (1), and it was on this basis 
that the Court of Appeal arrived at the conclusion that the monthly hire was pay- 
able in advance under such an extension. 

Apart from authority, how does this question stand upon the terms of the 
charterparty? The hire for a calendar month was £9,250 and for any fractional 
part of a month pro rata. If the use under the charterparty is only for a portion 
of a month, the hire is according to the number of days computed pro rata on the 
basis of £9,250 for the whole month. Whenever there is a broken month the 
hire is less in proportion. It would be extraordinary if when during any month 
the hire earned under the charterparty is, say, £2,000, being pro rata, the owner 
should be entitled to retain the whole month’s hire, £9,250, which has been paid 
in advance. There might be a bargain to this effect, but very clear words would 
be necessary to compel such a construction. If it appears when the month in 
question ends that the user has been for a week only, surely the reasonable view 
is that the owners must pay back three-fourths of the whole month’s hire which 
they received in advance. Payment in advance is highly expedient, for in many 
cases if the money be not paid in advance it may be very difficult to enforce pay- 
ment by the charterer, who may belong to a foreign country and not be amenable to 
English law. The payment in advance is really intended to secure the owner. 
The right of the charterer to repayment of the amount paid in advance in excess 
of what is earned does not rest merely upon special provisions in the charterparty 
as to particular cases. It rests upon the provision of cl. 5 that, if there has been 
less than a month’s use, the payment is to be in proportion only. Certain special 
cases are particularly dealt with in the charterparty, but the enumeration is not 
exhaustive. Wherever there has been a provisional payment in advance for a 
month, if it be found that less has been earned during the month, the recipient 
must account for the excess. One of the commonest cases in which the vessel is 
used for a fraction of a fresh month after the expiration of the period of the charter- 
party would be when from some accidental cause she does not reach the home 
port for re-delivery to the owner till some time, say, a week after the time fixed 
in the charterparty has expired. A whole month’s hire is paid in advance when 
the month begins, but the owner can keep only what represents a week's hire. 
The right to the return on this case is not expressly given in the charterparty, 
but it follows from the terms of el. 5. 

A second case receives special treatment. If a vessel is on a voyage at the 
expiration of the period fixed by the charterparty the charterers are to have the 
use of the steamer to complete the voyage on the chartered terms, which include 
payment pro rata, provided the voyage was reasonably calculated to be completed 
by the time of the termination of the charter (cl. 7). It is obvious that this is 
intended to provide for voyages other than the mere voyage home for re-delivery, 
which requires no special provision. A third case is that dealt with by cl. 12. If 
there is loss of time from deficiency of men or owner’s stores, breakdown of 
machinery or accident preventing the working of the steamer and lasting for more 
than twenty-four hours, the hire ceases till she is in an efficient state to resume 
her Services. A corresponding amount would have to be accounted for when the 
amount of hire up to the end of the month is settled. The right is obvious, though 
eee 18 No express provision for it. On the other hand, the concluding part of 
cl. 12 provides that in case of loss of time owing to the vessel’s being driven into 
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port or having to anchor by reason of bad weather or detention by bars in shallow 
water, &c., the time lost is to be for the charterers’ account. A fourth case is 
dealt with in the charterparty, that of the steamer’s being lost or missing, and 
it is provided that the hire is to cease from the time she was last seen or spoken to. 
This is the case dealt with by cl. 18, and it is only here that the words are added, 
‘and hire paid in advance and not earned shall be returned to the charterers.”’ 
We were informed during the argument that this form of charterparty has grown 
gradually and has been altered from time to time. We do not know how these 
words came to be inserted here and here only, but it cannot be seriously contended 
that this is the only case in which the owner is to account for hire which he received 
in advance but has not earned. I think that this sufficiently appears from the 
scope of the clauses to which I have already referred. Further, the terms of cl. 21 
show that the charterers have, under the charterparty, this right to a return of 
moneys paid in advance and not earned. I have endeavoured to show that cl. 5 
and other clauses preceding cl. 21 conferred this right in all cases. Clause 21 
recognises the existence of this right and gives a special remedy for its enforce- 
ment by providing that the charterers ‘‘are to have a lien on the steamer for all 
moneys paid in advance and not earned.” : 

A good deal of confusion had been introduced into this case by the argument 
put forward for the respondents that it is a case of ““frustration,’’ and that it is 
to be governed by rules laid down in some cases where there has been ‘‘frustration 
of the adventure’? owing to some unexpected event. The truth is that this is 
simply a case in which the action of the British government in requisitioning the 
vessel prevented the owner from being able to give to the charterers after Aug. 16 
the use of the vessel. The case need not be encumbered by the discussion of rules 
which have been laid down for cases in which some supervening event so profoundly 
modifies the circumstances affecting a contract as to justify its being treated as at 
an end. All that has happened here is that, as the British government took the 
vessel out of the hands of the owner, he could not go on giving the charterers the 
use of it. As he could not give the use of the vessel after Aug. 16, the freight 
ceased to be payable. After Aug. 16 no freight could be earned by him with the 
Ardoyne from the French Marine for the reason that the vessel was employed by 
orders of the British government in earning freight for the owner, by carrying 
wheat from Australia at remuneration given by the British government. That 
remuneration may be adequate or inadequate. With that we are not concerned. 
What is certain is that this employment of the vessel prevented the owner from 
giving the use of the vessel under the charterparty to the French Marine for more 
than a fractional period of the month. The freight ceased with the cesser of the 
“T one to show that upon the construction of the oie nee 
payment of the month’s hire, £9,250, on Aug. 10 was purely pie rae iy a 
‘ect to account at the end of the user during the month ending Sept. a 
- i -ag decided in Tonnelier v. Smith (1). In that case the charterparty 
a an ina hart hould pay for the hire of the vessel at the rate of 
provided that the c xine s rai ee Ne eet a eae Glia eal 
£709 per calendar mon - ee Hires Wath lat ve dalivere to ths Oaams tania! 
any EES Ss : ee fie te Be made in cash in London monthly in advance. 
ae dager charterparty was for the time required for performing a round 

i tion to continue the charter for a further period 

poyace. ons and home eke, area ised, and the vessel arrived at 
nd round trip. This option was exercised, a 

oS aa 1 port of destination on the second round voyage, on Jan. 13. 

Bosc ene os ae gun on Jan. 19, and the shipowner demanded pay- 

CS eee he month’s hire. The charterers tendered a sum 

ment on that date of ee, which time he reckoned the vessel would be 


: ; . 28, by ; 
representing hire up to Jan aes Maruew, J., held that the charterers' con- 


discharged and ready for delivery. 
tention was right. He said : 
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“The charterer must calculate what the sum is likely to be, and pay it to 
the owners; if too little the charterer is liable for the balance.”’ 


The case went to the Court of Appeal. A. L. Smrru, L.J., agreed with Matuew, 
J., but the majority of the court, Lorp EsHer, M.R., and Ricsy, L.J., were of the 
contrary opinion, and held that the shipowners were entitled to have full payment 
of a month’s freight made on Jan. 19. They give as a reason that the payment 
was provisional only and subject to adjustment according to the time actually 
taken. Ruicpy, L.J., in delivering the judgment of Lorp Esner and himself, after 
referring to the terms of the charterparty (which are very similar to those of the 
charterparty in the present case), went on to say as follows: 

“The last provision that the charterer was to have a lien on the ship for all 
moneys paid in advance and not earned, makes it plain, if it were otherwise 
doubtful, that the payments in advance were to be provisional only and not 
final, and would entitle the charterer to postpone delivery of the ship until 
the unearned payments were repaid—a right which would effectually secure 
prompt repayment of those amounts. The special provision for repayment in 
case of loss is intended to fix readily the actual amount to be repaid, and 
cannot be construed, regard being had to the lien on ship given to the charterer 
in respect of all unearned payments, as limiting repayments to the sole case 
of loss. The provisions in favour of the owners, first, for advance payment of 
freight, and, secondly, for lien on cargo and subfreights, were plainly intended 
to relieve the owners as far as possible from the necessity of having to bring a 
personal action against the charterer, and may have the more importance when, 
as here, the charterer is a foreigner and might have to be sued, if at all, in his 
own country. At no time during the term of the charterparty could it be ascer- 
tained with certainty on one of the days fixed for monthly payments how much 
freight would actually be earned during the month. The ship might be dis- 
abled or even lost just after the date fixed for the monthly payment, and then 
only a day’s freight might be earned. Even when it appears probable that 
only a day’s freight will be earned some circumstances—as, for instance, a 
strike—may intervene to delay the date of discharge and delivery up, and in 
the result a whole month’s freight may, after all, be earned. The greater or 
less degree of probability of the happening of the events which will determine 
how much freight is to be earned is nowhere referred to in the contract, and 
can scarcely afford a rule for construing it.”’ 


The whole of this last passage from the judgment of the Court of Appeal is exactly 
in point upon the construction of the charterparty in the present case. The 
judgment of the Court of Appeal proceeds on the ground that the payments in 
advance are provisional only and not final, and that the charterer would be 
entitled to postpone delivery of the ship until the unearned payments were repaid, 
and that the special provision for repayment in case of loss cannot be considered, 
regard being had to the lien on the ship given to the charterer in respect of all 
unearned payments, as limiting repayments to the sole case of loss. I have given 
my reasons for thinking that this conclusion is correct, and that it is so appears 
to me to follow not merely from the provisions specially referred to by Rrasy, L.J., 
but from the whole frame of the charterparty under which, when the hire is for 
a fractional part of a month, the payment is to be proportionately reduced. It 
would require a very strong case to justify us in departing from the practice 
sanctioned by the decision of the Court of Appeal in 1897. 

I desire to add a few words as to one suggestion which was thrown out in argu- 
ment—namely, that there had been no delivery of the ship as stipulated in the 
charterparty, so that the right to hire would run on after the requisition. It is true 
that payment of hire was by the terms of cl. 1 to go on until re-delivery of the 
ship to the owners, as stipulated in the charterparty. The requisitioning of the 
Ardoyne by the British government, however, would obviously, on possession 
being taken under the requisition on behalf of the British avverenhaiala pres 
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to a determination of the possession of the charterers and a transfer of possession to 
the British government on the terms of their requisition and under any liability 
to the owners which the requisition entailed. The owners themselves took delivery 
of the steamer at Toulon, but without prejudice, and reserving their rights, and the 
vessel proceeded from Toulon on her voyage to Australia under the orders of the 
Shipping Controller on behalf of the British government. It seems to follow that 
with this delivery the hire under the charterparty must have stopped running. 
I have already referred to the use that has been made of the phrase ‘‘frustration’’ 
with reference to the cesser of the user of the Ardoyne as an argument for leaving 
the owner in possession of the whole £9,250. It was said that when an adventure 
is ‘‘frustrated’’ things must remain as they are, that the money remains with the 
man who has it, that the contract is gone, and, therefore, that there is no right 
tc have any part of the month’s hire returned. The distinction between the 
present case and such ‘“‘frustration’’ as was deemed to have occurred in the group 
of cases called the Coronation Cases is obvious. In those cases the payments had 
been made, not provisionally but absolutely, and the person who had received 
the money was held entitled to keep it after the ‘‘frustration.’’ In the present 
case the payment was provisional and subject to adjustment according to the time 
during which the hire might last. ‘‘Frustration’’ cannot convert a provisional 
payment into an absolute one. If it did, it would not leave the parties in statu quo, 
but would make a most material alteration in the position of the person who had 
paid the money. The very act of requisition relied on as a ‘‘frustration’’ put an 
end to the hiring, as the ship was taken from the charterer and handed over to 
the British government. The requisition made it impossible that the hiring under 
the charterparty should continue beyond Aug. 16, and it follows that the charterers 
are liable only for six days in August. In my opinion, the French Marine were 
bound to pay a full month’s hire of the steamer on Aug. 10, 1919, but this payment 
would have been provisional only, and in the events which happened they are 
only liable to pay a fractional proportion of a month's hire—namely, from Aug. 10 
to Aug. 16, when the steamer was re-delivered in the circumstances I have stated. 
In my opinion, the charterers substantially succeed, and should have their costs 
on this appeal and in the courts below. 





LORD DUNEDIN.—Strictly speaking, the question put by the umpire is limited 
to the determination of whether the charterers were liable on Aug. 10 to pay a 
month’s hire in advance. Tonnelier v. Smith (1) decided, in a case for all practical 
purposes the same as the present as regards the phraseology of the charter, that 
the payment must be made. I agree with your Lordships that, though not tech- 
nically binding, Tonnelier v. Smith (1) has ruled practice so long that it ought 
not to be disturbed unless we thought it was clearly wrong. I cannot say that. 
Further, I think it is unavailing to distinguish Tonnelier’s Case (1) from the 
present on the ground of the provision in cl. 7 that money in dispute should be 
deposited in a bank. On Aug. 10 there was no reason to hold that any money 
was in dispute, and further, the clause has mea justification in regard to disputes 

tters of the same sort. 

ease eee re not been confined within these strict limits. Assuming 
that the full month’s hire ought to have been paid in advance on Aug. 10, yet upon 
the doctrine which is conveniently expressed by the brocard of the civil law, frustra 

tis quod mox es restiturus, if it can be shown that the charterers would have 
ec titled to get repayment of that portion of the month’s hire which corre- 
— ad to the period after Aug. 16 when the ship was taken away from them 
Ene ne of ae government, then it would be useless to give judgment to the 
ew a more than the sum corresponding to the period from Aug. 10 to 16. 
ee 5 these lines that the courts below have proceeded, though they have 
awe a uch as no such right would have accrued to the charterers, judg- 
hi cones pine iven for the full amount. I do not shrink from saying that I 
nae this eniris one of extreme difficulty, as to which my opinion has 
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repeatedly wavered. It has been rendered all the more difficult by the very slight 
assistance which is to be derived from the opinions of the learned judges below. 
I do not say this by way of criticism; it is rather a piece of evil fortune. As to 
the first point, they were bound by the decision in Tonnelier v. Smith (1), and so 
far there is no more to be said. As to the second point, it is not mentioned in 
two of the judgments, but I assume that the learned judges proceeded on the 
ground explicitly stated by Scrurtron, L.J., namely, that they were bound by 
Lloyd Royal Belge Société Anonyme v. Stathatos (2). They were so bound, and 
that prevented them doing what they would otherwise have done—arguing the case 
on its merits. When I consider Stathatos (2), I am scarcely better satisfied. 
There is, indeed, a carefully argued judgment by Arkin, J., but when I turn to 
the Court of Appeal the judgment is put on a ground which is either ill reported, 
or is, I think, clearly erroneous. That ground is that you could only recover 
under the contract, and that, as the contract is no longer existent owing to what is 
termed frustration, there is no basis on which you can reach re-payment. It is 
useless to cite the numerous cases which have recently arisen and have been 
decided, several of them in this House, as to what happens when the performance 
of a contract according to its terms is rendered impossible by a vis major. It is 
nowhere laid down that the contract is non-existent. There is no liability in respect 
of non-performance in the future; but accrued rights remain untouched and 
enforceable. There is no better reductio ad absurdum of the other proposition 
than is to be found in the present case. If the contract is non-existent for all 
purposes of recovering money under it, then, inasmuch as the charterers here did 
not de facto pay anything on Aug. 10, the shipowners can get nothing from them 
now and no question of repayment arises. 

The question must therefore, in my opinion, be thus approached. On Aug. 10 
the charterers were bound to pay a month’s hire; on Aug. 16 the further perform- 
ance of the contract became impossible. Was there or was there not an accrued 
right on the charterers’ part to get repayment of such portion of the hire paid 
on Aug. 10 as did not, as we conveniently term it in Scotland by a word which 
is wanting in English, ‘‘effeir’’ to the period from Aug. 10 to 16. The sheet anchor 
of the charterers’ argument is the expression used by Ricsy, L.J., and the Master 
of the Rolls in Tonnelier’s Case (1), that the payment in advance is ‘‘provisional’’; 
coupled with the admission which had to be given by the shipowners’ counsel 
that had there been a delivery at a coal port in the United Kingdom in the ordinary 
course on Aug. 16 that sum would have been recoverable. I confess I was much 
moved by that argument, but on further consideration it appeared to me that the 
word ‘‘provisional’’ might be too hard pressed. I do not think that by terming 
the payment ‘‘provisional’’ the learned judges meant to say that the payment in 
advance was not really a payment, but only a deposit, leaving over the question of 
payment. The payment in advance is truly payment, but it can only be a pay- 
ment of what the contract says is earned. The payment earned by the contract is 
freight for use till re-delivery of the ship in terms of the contract; on delivery, 
freight ceases; consequently, the money paid in advance in so far as it does not 
represent freight earned, became mere money had and received, and, as such, 
recoverable. This was the result in Tonnelier’s Case (1). Now, in the present 
case there was no re-delivery in terms of the contract, and consequently freight in 
terms of the contract never ceased. In each and every case that was thought of 
there is a substantive provision for the ceasing of freight. There is the case of 
re-delivery (cl. 5), there is temporary inefficiency (cl. 12), there is loss of the 
steamer (cl. 18). The addendum to cl. 18, that hire not earned shall be returned 
neither helps nor hinders the argument, for the right to get return is conceded 
when there is re-delivery, and I take it would have to be conceded when there 
was a partial operation of cl. 12. The case that has happened was not thought of, 
and consequently there is no provision for the cessation of hire in that event. 
No doubt, the inability to re-deliver is due to no fault of the charterers : that, how- 
ever, has no effect one way or the other on accrued rights. The Coronation Cases 
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here come to be in point. The situation, therefore, stands thus. The payment 
in advance has accrued and has been made good. A right to stop the hire after 
re-delivery or during such temporary inefficiency, or after loss, has not accrued, 
for none of these events has happened, and no right has accrued in respect of an 
event which was not mentioned. I proceed entirely on the words of the contract. 
The general consideration that hire is prima facie the consideration for use does 
not move me; the same might be said of bill of lading freight when payment 
stipulated for and made in advance cannot be recovered though the goods are 
never delivered owing to loss at sea. For these reasons, I think that the appeal 
falls to be dismissed, and I move accordingly, 


LORD SUMNER. In strictness, the umpire’s question, which has now to be 
answered, is concluded by Tonnelier v. Smith (1). He states his opinion to be 


“that the French Marine are not, and were not on Aug. 10, 1919, liable to pay 
a full month’s hire of the steamer on that date, but are and were only liable 
to pay a fractional proportion of month’s hire from Aug. 10 to Aug. 16,” 


and leaves it to the decision of the court to say whether this was right in law or 
not. Further, in reciting the issues raised between the parties and the submission 
made by the charterers, he confines himself to the words ‘‘were not on Aug. 10,” 
omitting any reference to present liability. Now Tonnelier v. Smith (1) decided 
that, if payment was not made, the remedy by lien was exercisable by the ship- 
owner on the day on which payment of a month’s hire was due in advance; that 
is to say, that the full month’s hire was then due and payable. So far that 
decision would conclude the matter. The first question, therefore, is whether 
Tonnelier v. Smith (1) is either distinguishable or wrong; but the courts below 
have allowed the case stated to be treated loosely, so as to raise the further ques- 
tion, whether by reason of events happening after Aug. 10 and involving what the 
umpire calls ‘‘frustration’’ of the commercial adventure, only the sum to be paid 
can be reduced to an amount representing the time from Aug. 10 to Aug. 16, and 
this, accordingly, forms the second question. 

Tonnelier v. Smith (1) has so long been acted upon in the time-chartering busi- 
ness and has been followed in such a multitude of settlements of ships’ accounts, 
that, unless it is manifestly wrong, it ought not to be overruled. Personally, I 
think the issue in that case was rightly decided, but some sentences in the majority 
judgment—incautious perhaps and wanting in clearness—have been, as it seems 
to me, much misunderstood. In that case the ship had reached the port of re- 
delivery, and there it was that a dispute arose in view of the high probability that 
the discharge would not occupy a month. The case of ‘‘frustration’’ of the further 
performance of the adventure was not before the minds of the Court of Appeal at 
all. To read the words ‘‘the payments in advance were to be provisional only 
and not final’’ as deciding, that in all events whatever, in the event of frustration 
as well as in that which was the origin of the actual dispute, a repayment could 
be claimed, if the use of the ship was not enjoyed for a full month, is, in my view, 
to disregard both the reasoning of the judgment and the occasion on which it was 
delivered. The charter contained express words applicable to the particular case 
and the Court of Appeal construed them. They were ‘at and after the same rate 
for any part of a month, hire to continue till her re-delivery. They were held to 
be an express provision for a payment in advance, which was not final. True it 
was that in terms repayment was only stipulated for in that charter once, in 
another clause and in another event, namely, loss of the ship, but to give the 

the security of a lien on a ship which was lost would be meaningless. 
Sead of repayments to the charterers were evidently contemplated, and the 
“pathetic h rt covered by the words above quoted, was one of them. The 
eerie lien as meaning that the charterer can refuse a re-delivery 
be under a continuing liability for further hire is obvious, 
he strict sense he had none. In the present case also the 
the owners, whether chartered or actual. 
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There may have been no demise to the chartered owners; there certainly was none A 
to the charterers. The ship sailed for Australia in the same unchanged possession 
as that in which she arrived at Toulon. I reserve any opinion as to the meaning 
and effect of the so-called lien, but the use made of it by the Court of Appeal in 
Tonnelier’s Case (1) is simple enough. The judgment goes on to dismiss the 
charterer’s contention, that in the event which had happened all he had to pay 
was hire estimated pro rata on the ground that the charter contained no provision B 
for any estimate, clearly showing that the court held the rights of the parties to 
depend on the actual provisions of the contract. If the court had meant that in a 
time-charter all advance payments of hire are provisional or conditional, they need ~ 
not have dwelt on the lien clause or have explained the object of the loss clause. 
To say that, apart from the circumstances of that dispute, the court then held that 
any such payment is provisional merely, and that, if at the end of the period a less Q 
amount of hire proves to have been earned, the owner must account for the excess 
to the charterer, to my mind imputes to Esuer, M.R., and Ricsy, L.J., a proposi- 
tion equally irrelevant and wrong, for it means that they did not consider the rule 
expressum facit cessare tacitum applicable to a time-charter. Payment means 
payment. Without some provision, expressed or necessarily to be implied from the 
expressions used, there is no right to repayment except such as the law gives. J) 
Here there was no total failure of consideration, but a partial failure only, for 
which in law no pro rata repayment could be claimed. The right to repayment, in 
the events which happened, has to be found in the charter, and the fact that, in 
one form of words or another, the charter provides for repayment in certain named 
events is good ground for saying that in other events repayment is not provided 
for. This, in my view, is all that Rrapy, L.J., said or was warranted in saying, 
and it fails to carry the charterers home. It was ingeniously argued that Tonnelier 
v. Smith (1) might be distinguished from the present case, because this charter 
contains a provision that money in dispute is to be deposited in joint names, but 
I think there is no substance in that point. If a dispute arises, it must go to 
arbitration, and the party from whom a payment is claimed must, so to speak, pay 
it into court. This is the most that can be made of the clause; perhaps it means 
no more than this, that, if there is a sum received from strangers by one party, to 
which both lay claim, it is to be deposited in medio to abide an award. In no ease 
can it mean that if one party disputes his liability to pay money to the other, he 
can deposit the money in joint names and so discharge himself from an actual 
obligation to pay according to the contract. The clause refers to security and 
procedure only, not to liability. G 
It will not be disputed that the charter and the charter alone must be the source 
from which any right to a repayment or reduction of hire is to be derived. The 
umpire has found as a fact that on Aug. 16 further performance on either side 
was frustrated. The term may not be the best, and it has been doubted—though — 
not in the most recent cases—whether ‘‘frustration’’ applies to a time-charter, : 
when the chartered period has not expired and the ship has not been lost. The H 
result, however, is plain. From Aug. 16 both parties were released from further 
performance, but both remained bound to perform such things as they had become 
bound to before that date. What provision, then, does the charter contain? There 
can be no doubt that an Aug. 10 the full sum of £9,250 was due and payable in ~ 
advance, and it was not paid. The words applicable are these: ‘‘The payment of 
the hire shall be made... monthly in advance’’ and ‘‘the’’ hire (not merely hire) 
is £9,250 per calendar month and pro rata for any fractional part of a month, 
payable ‘‘as hire ... until her re-delivery to owners as herein stipulated,’’ that is, 
at a United Kingdom coal port. No one could then tell for certain the date of _ 
re-delivery. A strike of dock labourers at Toulon might cause such delay as to 
make another month’s hire fall due on Sept. 10. On the other hand, the E 
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might be re-delivered at almost any time after fourteen days, or might break 
down or be lost within the month. The charter provides for these cases, but for 
the case of frustration, which happened, it makes no provision at all. The words 
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“pro rata for any fractional part of a month” refer only to a period of time terminat- 
ing with re-delivery as stipulated and not to any other period. The period from 
Aug. 10 to 16 did not terminate with re-delivery as stipulated. A portion of a 
month terminating with the loss of the ship and a period the currency of which is 
suspended by a breakdown and renewed on further readiness for service, are ex- 
pressly provided for elsewhere and otherwise. It is true that on Aug. 10 such 
rights as these provisions involve were rights which the charterers were entitled 
to enjoy, but they were entitled to enjoy them only in the events upon which the 
charter makes them contingent. If the ship occupied only a fractional part of 
thirty days in reaching her port of re-delivery and in being tendered to the char- 
tered owners there, if she lost time from any breakdown within cl. 12, if she was 
lost or missing, then, but not till then, the terms of cll. 5, 12, or 18, as the case 
might be, would become applicable. In fact, on Aug. 16 further performance of 
this charter on either side became impracticable, because the ship was requisi- 
tioned, and the charter was silent about the consequences. The legal rights there- 
upon arising are those stated by Cotuins, M.R., in Elliot v. Crutchley (3) ({1904] 
1 K.B. at p. 568) : 


“In the absence of any special provision made by the parties with reference 
to the contingency of further performance of the contract becoming impossible, 
moneys paid in accordance with the terms of the contract must remain where 
they are when that contingency occurs; the party who has paid them, and by 
the contract was bound to pay them, cannot recover them back, but, as regards 
future liabilities, the contract is at an end.’’ 


I cannot see why these words should be less applicable to a case where the con- 
tingency has occurred during and not before the commencement or performance 
of the contract, or what distinction can be drawn between the obligatory directions 
of the Shipping Controller, for which unexpired event this pre-war form of charter 
made no provision, and the unexpected cancellation of the Coronation procession. 
It is, no doubt, true that the object of payment in advance is to secure the 
chartered owner in dealing with a foreigner, but that is no measure of the meaning 
of the stipulation which requires it. I daresay that in some events to require pay- 
ment in advance is stringent, but the debtor takes his chance and in most cases 
covers himself by insurance. This obligation cannot be measured by such con- 
siderations, nor is any special perspicuity necessary to the expression of it. In the 
case of prepaid bill of lading freight and of chartered freight for a voyage paid in 
advance, the risk is run every day and the law is clear; the loss of ship and cargo 
next day leaves the money prepaid in the receiver's hands. The reason is because 
payment is to be ‘in advance’’; it is not also stipulated to be “on account.”” The 
money is not deposited, it is paid. Here the charterers got six days’ service, at 
any rate, for their money, and when, on Aug. 16, the further service was frustrated, 
the chartered owners reserved all their rights and the ship’s service ended at 
Toulon. This was the charterers’ misfortune; it was not the chartered owners’ 
fault. ‘The parties had made no provision for the event, and, if a court were to 
make compensation to the charterers at the chartered owners’ expense by taking a 
mere proportion of a month’s hire, several important stipulations would be over- 
looked and injustice would be done. Under this charter the charterer has to pay 
hire from the date when the steamer is placed at his disposal till he re-delivers her 
at the stipulated port of re-delivery in same good order as when delivered to him, 
and not on a Sunday or legal holiday. The length of this period cannot be fixed 
exactly in advance, and, therefore, all time charters have to be made with a cer- 
tain elasticity in the charterer’s interest. In this case the period was four months 
further time needed to complete a voyage current on the expiry of the 
It is a fallacy to suppose that this results in a hiring consisting of 
separate and disparate periods, to which different ae CAN apply. ci setae 
of hiring is one and continuous, though it a8 monte ie BAOrner pace a ee re 
ship is or is not on a voyage at the expiration of the four months, and, in fact, 
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four months. 
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this last part of the hiring is expressed like the other to be ‘‘on the conditions 
herein stipulated.’’ In this way the owners not merely get hire for the ship's 
use but, under cl. 8, they are freed from a large part of the costs of bringing her 
back to a convenient port of re-delivery, such as coals, port charges, pilotages, tug- 
assistance, etc. The relevance of this is that, if there were a simple refund of 
hire paid in advance, proportionate to the number of days during which the ship 
was not at the charterer’s disposal because she had been requisitioned and the 
charter ‘‘frustrated,’’ the owner would be returning too much, for he would be 
getting no compensation for the loss of the advantage of having her brought home 
in large part at the charterer’s expense, although he himself was in no default 
under the charter. I would venture to ask this question : If cl. 5 provides generally 
for a readjustment of a provisional advance by repayment of hire not earned, or if 
the hire, which is to be paid in advance under cl. 5, means only hire for an 
efficient vessel placed at the charterers’ disposal and does not extend to hire for a 
vessel not placed at their disposal, why are the clauses as to breakdown and loss 
of the ship required at all? The former is otiose; the latter should have been con- 
fined to the words prescribing the date for presumption of the loss. I agree that, 
if at the date of prepayment the charterers had a general right to have their 
advance payment readjusted in all events, for any fractional part of the month 
during which the ship might not prove to be at their disposal from any cause, the 
subsequent frustration would not defeat that right, but I fail to see how such a 
meaning can be extracted from the words of the charter. The charterers were 
relieved from having to bring the ship back to England to a coal port of their 
selection; they had no more hire to pay, no more bunkers to provide, but that is 
all. The word ‘‘hire’’ does not mean a payment commensurate with user; indeed, 
it is expressly provided that hire is not recoverable when the opportunity for using 
the ship fails because, though efficient per se, she is weather bound and so of no 
use to anybody. Where a fractional payment constitutes hire, the charter says 
so; when advance payments are to be repaid, it says so; when it makes no pro- 
vision in terms, none can be supplied by your Lordships. Where is there any 
provision for repayments in the event of frustration? The shipowner was thereby 
excused from earning his hire; why is he, nevertheless, required to repay it? The 
judgments of four learned judges of great experience in these matters have been 
given in favour of the shipowners. After a careful re-examination of the matter 
I believe them to be in accordance with the current of authority in these matters 
for many years, and to be right. 





LORD PARMOOR.—This is an appeal from an order of the Court of Appeal, 
affirming an order of BarHacue, J., to the effect that a full month’s hire was pay- 
able to the respondent shipowners under the terms of a time charterparty, dated 
Mar. 13, 1919, between the respondents as owners of the steamship Ardoyne, and 
the appellants as charterers. The order of BAILHACHE, J., was made on an award, 
in the form of a Special Case, in an arbitration under the terms of the charter- 
party. The owners and the charterers submitted certain points of law to the 
umpire, but the only question now left in dispute is whether the umpire was right 
in awarding that the French Marine were not on Aug. 10 liable to pay a whole 
month's hire, but were only liable to pay a fractional part thereof. It is not 
disputed that the commercial adventure, contemplated in the charterparty, was 
frustrated as from Aug. 16, 1919, by the direction of the Shipping Controller that 
the steamer should proceed to Australia, to carry from there a cargo of wheat for 
account of the Royal Commission on Wheat Supplies. 

The charterparty in question is a time charter. The charterers under cl. 5, 
undertake to pay hire monthly in advance, in cash, in London, without discount 
until re-delivery of the ship to the owners. Re-delivery under the terms of the 
charter was made impossible after the frustration of the commercial adventure by 
the direction of the Shipping Controller. The provision ‘‘pro rata for any frac- 
tional part of a month” is a provision applicable when the ship has been re- 
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delivered at such time, or under such conditions, that an adjustment of the amount 
of hire is necessitated under the terms of the charterparty. In this sense the 
amount paid in advance is a provisional payment, and if this is the meaning of 
the decision in Tonnelier vy. Smith (1) I am in agreement with the Court of Appeal 
in that case. It is necessary, therefore, further to consider whether at the date 
of the frustration of the contract any right of pro rata adjustment had accrued. 
It had not, I think, accrued either under the re-delivery clause, the breakdown 
clause, or the loss of steamer clause. The ship was on voyage at the expiration of 
the period fixed by the charter, but under cl. 7 the charterers are to have her use 
at the rate and on the conditions therein stipulated to enable them to complete the 
voyage; that is to say, on the payment of the monthly hire in advance, subject to 
any provisions in the charter for pro rata adjustment. The provision in el. 7, 
as to the deposit of money in dispute, has no application to the matters in dispute 
in the arbitration, and I cannot find that either party placed any reliance on this 
provision. There is no suggestion of a breakdown under cl. 12, or of the loss of 
the steamer under cl. 18. Under the terms of the charter there has been no 
re-delivery of the ship within the terms of the charterparty, such re-delivery being 
rendered impossible by the direction of the Shipping Controller, which frustrated 
the commercial adventure. 

When the terms of a contract can no longer be carried out by either party, and 
there is no provision in the contract to meet this contingency, the contract cannot 
be treated as rescinded ab initio, but the parties are released from further per- 
formance. Thus any payment previously made and any legal right previously 
accrued according to the terms of the agreement will not be disturbed, but the 
courts will decline to construct a hypothetical contract by suggesting terms which 
were not within the intention of the parties when the contract was entered into. 
It has been pointed out that this principle may not in all cases provide an equitable 
settlement, but that there is no preferable alternative: Civil Service Co-operative 
Society v. General Steam Navigation Co. (4); Chandler v. Webster (5); Lloyd Royal 
Belge Société Anonyme v. Stathatos (2). It follows that the money paid in 
advance for the full month cannot be recovered back in respect to the part of the 
month after the frustration unless the right to a pro rata adjustment had pre- 
viously accrued. In my opinion, no such right had accrued under the terms of the 
charterparty. The simple fact is that the parties at the time of the making the 
contract did not contemplate the contingency of a commercial frustration conse- 
quent on the order of a Shipping Controller, due to the outbreak of a European 
war, and made no provision to meet any such contingency. The appeal should be 
dismissed. 


LORD WRENBURY.—When the Ministry of Shipping intervened, there resulted 
two consequences—first, both parties were discharged from further performance of 
the contract, for further performance had been rendered impossible; and, secondly, 
the charterers’ obligation to pay hire until re-delivery of the vessel at a United 
Kingdom coal port was at an end because such re-delivery had been rendered 
impossible. Having stated these two consequences, I have stated all the conse- 

uences resulting from the frustration of the contract. [Existing rights remained 
Fe disturbed. The contract was not torn up. It was not dead—it was partially 
Peaieeal Some of the contractual terms retained, others had lost, their living 
ae Royal Belge Société Anonyme v. Stathatos (2), hire had been paid 
; - i and the contract was frustrated by the detention of the ship by the 
ie a vernment. Picxrorp, L.J., is there reported to have said that as a 
ae Fike intervention of the government ‘‘the contract was at an end.’’ And 
we estion of the charterer’s right to recover the hire paid in advance he is 
Peat Pe hate said that ‘‘the implication arising from”’ cl. 21 in the charter 
rep 


‘<,ould only arise while the contract remained in existence. When the charter 
ge ae end to, that implication did not arise. They could only recover 
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the money by virtue of some provision in the contract, and as the contract 
had come to an end there was no provision under which the money could be 


recovered.’’ 


I doubt whether Picxrorp, L.J., can be correctly reported. The report, being only 
in the Trves Law Reports, will not have been revised by the judge, and I doubt 
whether he can have said that which is attributed to him and have laid down so 
general a proposition as is contained in the words I have quoted. If he is correctly 
reported I must say with all respect that I do not agree with that general pro- 
position. As regards right existing at the time of frustration the contract is, in 
my judgment, not impaired. 

To ascertain those existing rights I have to read and construe the contract. 
That which remains is, in my judgment, merely a question of construction. The 
questions to be determined are, first, whether on Aug. 10 or 16 the shipowners 
were entitled to sue the charterers for a full month’s hire (what was at that time 
the existing right of the shipowners in this respect?); and, secondly, if they were 
so entitled whether the charterers could, in an appropriate state of facts, recover 
a proportion of the amount. Hire is, prima facie, a payment made for user. This 
prima facie meaning may be displaced by provisions in the contract. The charterer 
may have agreed to pay for the expectation of user; or he may have agreed to pay, 
whether he has user or not. I find that in this contract there are provisions that 
the charterer is not to pay if, in certain circumstances, he has not the user: see 
cel. 12. This, at first sight, seems to imply that, except in the defined circum- 
stances, he is to pay, whether he has the user or not. The events, however, in 
which he is not to pay are confined to cases in which the ship is not in a condition 
efficient for user. If she is efficient, but time is lost by other causes, he is to pay. 
From these provisions arises an implication that hire in this contract means pay- 
ment to be made for an efficient steamer whether the charterer has the actual user 
or not, but not an implication that it includes payment to be made for a steamer 
whose user has by frustration been made impossible. It does not follow, therefore, 
that in this contract the prima facie meaning of hire, namely, payment for user, 
is displaced. Upon this question, cl. 18 is, again, instructive. If the steamer 
is lost, hire is not payable after the date of the loss, and ‘‘hire paid in advance and 
not earned’’ is to be returned. Here is a plain indication that hire is not earned 
unless there be user or the opportunity of user. Further, as regards the hire itself, 
I look to see whether the hire is necessarily so much a month (neither more or 
less), whether the use be for a month or less than a month, or whether the contract 
contemplates fractional sums for periods less than a month. The answer is that 
it does contemplate fractional amounts in some events at any rate. Under cl. 5, 
the hire during the four months ending on Aug. 10 is so much a month in advance, 
for any further period the hire is a fractional part to be calculated to the date of 
re-delivery. For my purpose it is not material for the moment to inquire whether 
the particular case in which a fractional payment is to be due is this case or not. 
The point is that a fractional and not an entire payment is in some circumstances 
“hire” under this contract. A similar observation arises upon cl. 7. In the 
circumstances there contemplated the hire is to be ‘‘at the rate’’ stipulated by the 
contract—i.e., at the rate of so much a month, and, as the period of time for 
which the calculation at that rate is to be made may be uncertain, provision is 
made for deposit in joint names until that question has been settled. Lastly, by 
cl. 21, the charterer is to have a lien on the steamer for all moneys “‘paid in 
advance and not earned.’’ Upon this the following passage in Tonnelier v. 
Smith (1) is relevant: 


“The last provision, that the charterer was to have a lien on the ship for 
all moneys paid in advance and not earned, makes it plain if it were otherwise 
doubtful, that the payments in advance were to be provisional only and not 
final, and would entitle the charterer to postpone delivery of the ship until the 
incurred payments were repaid.” 
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With this I agree. And again, upon the question of construction it is not material 
that re-delivery of the ship is not now possible. 

These being the provisions of the contract, the conclusion at which I arrive upon 
the question of construction is that hire here means payment due for an efficient 
vessel which the owners place at the disposal of the charterers whether from out- 
side causes the charterers are able to make use of the efficient vessel or not, but 
does not extend to payment to be made for a vessel which the owners do 
not (because they cannot) place at the disposal of the charterers; that during 
the time when the owners do not place an efficient vessel at the disposal of the 
charterers the hire is ‘‘not earned’’; that the provision of cl. 21 that the charterers 
shall have a lien on the ship for moneys ‘‘paid in advance and not earned”’ (how- 
ever difficult this may be to apply practically having regard to the provision as 
to hire continuing to accrue until re-delivery) shows that, if the sum paid in 
advance turns out to be too large, the charterers will have a right to recover. 
Payment was not made on Aug. 10 in advance—the question is whether the 
charterers are now liable to pay a full month’s hire or a fractional part. It is not, 
I think, material to inquire whether the obligation was, and is, to pay a full 
month with a right of recovery of a proportionate part or to pay a fractional part. 
In either case the charterers, I think, are right in saying that the owners cannot 
demand and retain a full month’s payment when the vessel was taken from the 
charterer during the currency of a month. For these reasons I think that this 
appeal should be allowed. 


Solicitors: Holman, Fenwick & Willan; William A. Crump & Son. 
[Reported by W. EK. Rem, Esq., Barrister-at-Law.] 


MASON, HERRING AND BROOKS v. HARRIS AND ANOTHER 


[Kina’s Bencu Drviston (Shearman, J.), January 22, 1921] 


[Reported [1921] 1 K.B. 653; 90 L.J.K.B. 993; 125 L.T. 180; 
87 T.L.B. 334] 


Rent Restriction—Premium—‘‘Grant, renewal or continuance of tenancy’’— 
Premium required by tenant as condition of assignment of tenancy—Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, 
c. 17), s. 8 (1). he 
By s. 8 (1) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920 [see now Landlord and Tenant (Rent Control) Act, 1949, s. 21) beak 
person shall not, as a condition of the grant, renewal or continuance of a 
tenancy to which this Act applies require the payment of any fine, premium, 
or other like sum, or the giving of any pecuniary consideration. vee 
A tenant to whose tenancy s. 8 (1) applied assigned the unexpired portion 
of her tenancy in consideration of a payment of £75, for which the assignee 
gave a cheque which was dishonoured. 
Held: an assignment was not a ‘‘orant, renewal or continuance of a 
1), and, therefore, the requirement of payment for it did 


’’ within s. 8 ( : 
tenancy Wl bsection and the £75 was recoverable by an action on 


not contravene the su 

the cheque. 

Notes. Section 8 (1) of the Act of 1920 was repealed by the Landlord ue 
Tenant (Rent Control) Act, 1949, s. 2 (1) of which contains provisions eee aes , 
ing to those of the repealed s. 8 (1). Section 2 (2) of the 1949 Act expressly pro- 
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hibits the requiring of a premium as a condition of the assignment of a controlled 
tenancy, but this report is included for its construction of the words ‘“‘grant, 
renewal or continuance of a tenancy’’ which appear in s. 2 (1). 

Approved: Remmington v. Larchin, ante, p. 298. 

As to the prohibition of premiums for rent-controlled tenancies, see 23 Hats- 
Bury’s Laws (3rd Edn.) 798-805; and for cases see 31 Dicest (Repl.) 688-690. 
For the Landlord and Tenant (Rent Control) Act, 1949, see 13 Hatsspury’s Statutes 
(2nd Edn.) 1094. 


Action in the short cause list tried by SHrarman, J. 

The plaintiffs claimed the sum of £80 11s. 1d. from the defendants as drawers of 
a cheque, dated Nov. 11, 1920, payable to the plaintiffs’ order, which cheque was 
dishonoured on presentation. 

In October and November, 1920, one of the defendants entered into negotiations 
with the plaintiffs as agents for a Mrs. Walters, who, at that time, was the holder 
of the lease of a flat at St. John’s Wood, for an assignment to them of the residue 
of the term. The original lease of the premises in question was granted for seven 
years from July 18, 1918, at the yearly rent of £70 per annum. Therefore, the 
premises came within the scope of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. On Nov. 11, 1920, by an indenture of that date, Mrs. 
Walters assigned the residue then unexpired, of the term to the defendant, Julius 
George Harris, in consideration of £75 paid by that defendant to Mrs. Walters. 
The plaintiffs, who were estate agents, acted as agents for Mrs. Walters, and they 
received from the defendant J. G. Harris on Nov. 11, 1920, a cheque drawn by him- 
self and the other defendant for £80 6s. &d., being the above £75 together with 
certain other items. Payment of the cheque was stopped at the bank on the same 
day. Thereupon, the plaintiffs brought the action claiming the amount of the 
cheque together with interest. 

The defendants set up the defence that the payment of the sum of £75 included 
in the amount of the cheque was illegal under s. 8 of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, as being a premium payable on the 
assignment of a lease of premises within that section, and that the defendants 
consequently stopped payment of the cheque. With regard to the balance of 
£5 6s. 8d., the defendants said that they were ready and willing to pay that sum. 

Section 8 of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
provided : 


(1) A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving of 
any pecuniary consideration, in addition to the rent, and where any such pay- 
ment or consideration has been made or given in respect of any such dwelling- 
house under an agreement made after the 25th day of March, 1920, the amount 
or value thereof shall be recoverable by the person to whom it was made or 
given.... 

(2) A person requiring any payment or the giving of any consideration in 
contravention of this section shall be liable on summary conviction to a fine 
not exceeding £100, and the court by which he is convicted may order the 
amount paid or the value of the consideration to be repaid to the person by 
whom the same was made or given, but such order shall be in lieu of any other 
method of recovery prescribed by the Act. 

D. N. Pritt for the plaintiffs. 
A. W. Elkin for the defendants. 


SHEARMAN, J.—In this case, the facts are not in dispute. The question is 
whether the assignment of the residue of a term of some premises at St. John’s 


r , 6 ; ’ 
Wood was a ‘‘grant, renewal, or continuance of a tenancy”’ 


within the meaning of 
s. 8 of the Act of 1920. The premises in question are within the purview of the 


Act. By an indenture of Nov. 11, 1920, a Mrs. Walters who then held the lease 
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assigned the premises to one of the defendants for the unexpired residue of the 
term, in consideration of the payment of £75. The defendants got the assignment 
and gave a cheque and afterwards stopped payment of that cheque. The plaintiffs 
now sue on that cheque and the defence is set up that the assignment was a 

grant, renewal, or continuance”’ of a tenancy within s. 8 of the Act of 1920, and 
that therefore the payment of £75 in respect of that assignment was unlawful, as 
being a premium given for the grant of a tenancy contrary to sub-s. (1) of that 
section. In other words it is contended that a person can only assign the tenancy 
if he does so for nothing. The defendants contend that this assignment is a 
“‘grant’’ within the meaning of the subsection. In my opinion, ‘‘grant’’ refers 
to the creation of a tenancy between the grantor and the grantee, and an assign- 
ment of the residue of a term is not a ‘‘grant’’ within the meaning of s. 8 (1) of 
the Act of 1920. The defence, therefore, fails and there must be judgment for the 
plaintiffs. 


_ Judgment for the plaintiffs. 
Solicitors: Mayo, Elder & Co.; A. J. Evans. 


[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 


VER MEHR v. VER MEHR 


{Propate, Divorce and ApmiraLty Division (Sir Henry Duke, P.), July 4, 1921] 


[Reported [1921] P. 404; 90 L.J.P. 349; 126 L.T. 108; 
66 Sol. Jo. (W.R.) 4] 


Restitution of Conjugal Rights—Alimony pendente lite—Power of court to order 
after decree. 

In suits for restitution of conjugal rights alimony pendente lite may be 
allotted up to and at any time before the time for compliance with a decree for 
restitution has expired. 

Notes. The Matrimonial Causes Act, 1884, s. 2, has been replaced by s. 22 of 
the Matrimonial Causes Act, 1950, which gives the court power to order interim 
alimony, alimony, and periodical payments in suits for restitution essentially 
similar to those it possessed under the Act of 1884. 

Considered: M. v. M., [1928] All E.R.Rep. 589. 

As to time for allotment of alimony pendente lite, see 12 Haussury’s Laws 
(8rd Edn.) 349; for cases see 27 Dicesr (Repl.) 487-491, 494, 495; and for the 
Matrimonial Causes Act, 1950, see 29 Hatssury’s Srarures (2nd Edn.) 388. 


Cases referred to in argument : 
Latham v. Latham and Gethin (1861), 2 Sw. & Tr. 299; 30 L.J.P.M. & A. 163; 


9 W.R. 680; 164 E.R. 1011; 27 Digest (Repl.) 497, 4383. 
Ellis v. Ellis (1883), 8 P.D. 188; 52 L.J.P. 99; 49 L.T. 223; 31 W.R. 942, C.A.; 
27 Digest (Repl.) 497, 4384. 

Interlocutory Appeal by a husband against a registrar’s order for alimony 
pendente lite in a restitution suit by a summons adjourned into court. 

The petitioner, Magdeleine Ver Mehr, sued her husband, John Mahn Ver Mehr, 
by petition filed on April 8, 1921, for restitution of conjugal rights, and on April 20 
filed a petition for alimony pendente lite, the hearing of which was postponed by 
various applications made on behalf of the husband whose answer thereto was 
only filed on May 31. On June 7 application was made on behalf of the wife for 
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an appointment for hearing, and this was fixed for June 16 before Mr. Registrar 
Pereira, but on June 15 the suit came on for hearing, and a decree of restitution 
was made to be obeyed in fourteen days. Objection was taken on behalf of the 
husband at the hearing before the registrar on June 16 that, the suit being no 
longer pending, no order for alimony could be made, but this objection was over- 
ruled, and an order made allowing the wife alimony at the rate of £500 a year. 
The husband appealed by summons to the judge. 


Noel Middleton for the husband. 
Cotes-Preedy for the wife. 


SIR HENRY DUKE, P. (after reciting the facts).—This appeal raises a question 
of considerable importance on which there is no direct authority. If the husband’s 
argument were accepted, no provision could be made for the period between a 
decree of restitution and the ascertainment of compliance or non-compliance with 
it, a period which, if the husband happens to be abroad, may extend to months. 
Reason and convenience, therefore, are against the husband’s contention. Alimony 
can be ordered pending suit, and s. 2 of the Matrimonial Causes Act, 1884, pro- 
vides, as the means of enforcing a decree of restitution, an order of permanent 
maintenance. The husband’s argument leaves a hiatus between these two periods, 
and if I had to look only to the statute of 1884 I should hold that alimony pendente 
lite must run till permanent maintenance can be ordered in its place. But the 
power to provide alimony for a deserted wife is a much older one. The citation in 
the suit for restitution makes the husband subject to the jurisdiction of the court, 
and he remains subject to it till the decree is satisfied. The statute of 1884 has 
only relieved him of the liability to be committed for disobedience. Otherwise the 
former authority of the court survives. 

The learned President then dealt with the question of amount, and, holding 
that there was no reason to think that the husband could not, if he chose, comply 
with the registrar’s order, dismissed the appeal with costs. 


Solicitors: Lawrence, Webster, Messer & Nicholls; Dunderdale & Dehn. 
[Reported by J. A. C. Sxinner, Esq., Barrister-at-Law.] 


REEVES v. DAVIES 


[Court or AppeaL (Lord Sterndale, M.R., Scrutton and Younger, L.JJ.), Feb- 
ruary 21, 1921] 
[ Reported [1921] 2 K.B. 486; 90 L.J.K.B. 675; 125 L.T. 354: 
87 T.L.R. 481] 


Rent Restriction—Application of the Acts—Tenant adjudged bankrupt—Vesting 
of tenancy in trustee—Disclaimer by trustee—No re-vesting in tenant. 
Where the tenant of a dwelling-house to which the Rent Acts apply is adjudi- 

cated bankrupt, the protection of his tenancy which those Acts would other- 
wise have afforded him can no longer be relied upon, as the interest which he 
had in the property by virtue of such tenancy is divested from him by opera- 
tion of the provisions of the Bankruptcy Act, 1914, and is vested in the trustee 


in bankruptcy, who may sell or disclaim the same. If he disclaims, nothing 
re-vests in the tenant. : 
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Notes. Considered: Roe v. Russell, [1928] 2 K.B. 117. Referred to: Mellows 
v. Low, [1923] All E.R.Rep. 587; Parkinson v. Noel, [1923] 1 K.B. 117; Stafford 
v. Levy, [1946] 2 All E.R. 256. 

As to the nature of statutory tenancy, see 23 Hatsspury’s Laws (3rd Edn.) 805- 
808; and for the Increase of Rent and Mortgage Interest (Restrictions) Act, see 
13 Hatssury’s Srarures (2nd Edn.) 981. As to the effect of disclaimer by a 
trustee in bankruptcy, see 2 Hatssury’s Laws (3rd Edn) 459-461; for cases see 
3 Dicesr (Repl.) 697 and 5 Digest 1014-1021; and for the Bankruptcy Act, 1914, 
see 2 Hatspury’s Srarures (2nd Edn.) 821. 


Case referred to: 
(1) Remon v. City of London Real Property Co., [1921] 1 K.B. 49; 89 L.J.K.B. 
1105; 123 L.T. 617; 36 T.L.R. 869; 18 L.G.R. 691; 84 J.P.Jo. 349, C.A.; 
31 Digest (Repl.) 638, 7455. 
Also referred to in argument : 


Barton v. Fincham, ante p. 87; [1921] 2 K.B. 291; 90 L.J.K.B. 451; 124 L.T. 
495; 85 J.P. 145; 37 T.L.R. 386; 65 Sol. Jo. 826; 19 L.G.R. 185, C.A.; 81 
Digest (Repl.) 701, 7912. 

Lord Hyton v. Heal, [1921] 2 K.B. 488; 90 L.J.K.B. 606; 125 L.T. 178; 37 
T.L.R. 288; 65 Sol. Jo. 311; 19 L.G.R. 196, D.C.; 31 Digest (Repl.) 713, 
7987. 

Hunt v. Bliss (1919), 89 L.J.K.B. 174; 122 L.T. 351; 84 J.P. 37; 36 T.L.R. 74; 
64 Sol. Jo. 116; 18 L.G.R. 45, D.C.; 31 Digest (Repl.) 701, 7911. 


Appeal from a decision of Rocug, J. 

By an agreement dated Sept. 21, 1916, the plaintiff let to the defendant a 
dwelling-house and shop for a term of three months from June 24, 1916, and so 
on from quarter to quarter, at a rent of £60 a year. The defendant had been pre- 
viously in occupation of the property as the plaintiff's tenant for some two years, 
the original rent being £50 per annum. In March, 1917, the plaintiff raised the 
rent to £65. On April 13, 1920, a receiving order was made against the defendant, 
and on April 30, he was adjudicated bankrupt. On May 27 the official receiver, 
as trustee in bankruptcy, disclaimed the tenancy. The defendant remained in 
occupation, and on July 10 he sent a cheque for a quarter's rent to the plaintiff, 
who returned it to the defendant. On July 21 the plaintiff commenced this action 
claiming possession of the property. The action came on for trial before Rocure, J., 
who decided in favour of the plaintiff and made an order for the recovery of 
possession. From that decision the defendant now appealed. 

Section 15 (1) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, provides as follows : 

‘‘4 tenant who by virtue of the provisions of this Act retains possession of 
any dwelling-house to which this Act applies shall, so long as he retains posses- 
sion, observe and be entitled to the benefit of all the terms and conditions of 
the original contract of tenancy, so far as the same are consistent with the 


9 


provisions of this Act.... 


Hawtin for the tenant. 
W. Tindale Davis, for the landlord, was not called upon to argue. 


LORD STERNDALE, M.R.—On Sept. 21, 1916, an agreement was executed 
whereby the defendant became tenant of the plaintiff of a dwelling-house and shop 
at a rent of £60 a year, increased in March, 1917, to £65 a year. On April 13, 
1920, a receiving order was made against the tenant. On April 30 he was adjudi- 
cated bankrupt, and the whole of his property has become vested by law in the 
From that moment the tenant had no beneficial interest 
i of any kind. The tenant has since tendered a cheque for rent, 
SS grpaeeiee has erased to accept it. The tenant contends that he is entitled 
to remain in possession under the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, as having a statutory tenancy. Rocue, J., has held that those 





official receiver as trustee. 
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provisions have no application to the state of things which exists here, and I 
entirely agree. It is admitted that there is no authority directly in point, but I 
go further and say that, in my opinion, the authorities which have been referred to 
by counsel for the tenant have no bearing on the point. The decisions as to 
holding over have no application, neither have the decisions as to the position of a 
sub-tenant. I base my judgment simply upon this, that where by statute the 
interest of the tenant of a house has been entirely divested or taken away from him 
and vested in his trustee in bankruptcy by operation of law, he (the tenant) has 
no more interest in the property than any passer-by in the street, and has no right 
to intervene. Where, as in this case, every possible interest is taken, out of him 
by a person who is acting under the law, the fact that the trustee disclaims the 
lease makes no difference. The order of the learned judge was quite right, and this 
appeal will be dismissed with costs. 


SCRUTTON, L.J.—It seems to me that the persons responsible for the drafting 
of this statute have shown a great lack of consideration for various events which 
may arise. It is sufficient in the Court of Appeal to say that I am amazed that it 
never appears to have struck them what was to occur in the case of bankruptcy. 
There is nothing in the Act to show what is to happen in the case of a tenant 
becoming bankrupt. A question might arise as to what might happen in the case 
of a sub-tenant in similar circumstances, but it is not necessary to consider that 
point now. The difficulty in the present case, in my view, is this: Subsection (1) 
of s. 5 of the Act says that: 

‘No order or judgment for the recovery of possession of any dwelling-house 
to which this Act applies, or for the ejectment of a tenant therefrom, shall be 
made or given unless”’ 





certain conditions are fulfilled. But none of the conditions imposed by the section 
relates to the present case. The words of the section impose restrictions on the 
action of the court. Some limitation must be placed upon the words of the Act. 
In Remon v. City of London Real Property Co. (1) we held that the words in 
s. 15, ‘‘a tenant who by virtue of the provisions of this Act retains possession”’ 
referred to a tenant who was such because he was protected from ejectment by the 
restrictions of s. 5. I do not think that a person becomes a statutory tenant by 
reason of the trustee having disclaimed the lease. Section 5 of the statute does 
not apply to the present tenant. Suppose the tenant had assigned his interest 
voluntarily, could he be said still to be a tenant. I expressly reserve that case for 
consideration. But where the tenant has lost his interest by the action of a 
person to whom the law has entrusted the power of making a disclaimer, I do not 
see that the conditions of a statutory tenancy are fulfilled. 


YOUNGER, L.J.—I am of the same opinion. The facts of the present case 
are perfectly simple. The bankrupt here was the original lessee, and not a lessee 
by assignment. He was adjudicated bankrupt on April 80, 1920, when his property 
passed away from him and vested in his trustee in bankruptcy. The trustee has 
disclaimed the lease, but there is no provision in the Bankruptcy Act, 1914, for re- 
vesting the lease or any portion of the lease in the bankrupt upon such disclaimer. 
The trustee was in a position to do either one of two things, if the lease was valu- 
able to sell it, if it was of no value, to disclaim it. The effect of the disclaimer 
was that the whole interest in the property re-vested in the lessor by virtue of the 
Act. What then is the interest of the bankrupt in the property? The reply is 
that he had none at all. It ceased and determined immediately upon his adjudica- 
tion. The result is that the bankrupt having been divested of all his interest in 
the property, the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
had no application to the case at all. 


Solicitors: Peet & Manduell; Tucker & Co. 





Appeal dismissed. 
[Reported by E. A. Scarcutey, Esq., Barrister-at-Law.] 
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WILLMOTT v. WILLMOTT 


aa Divorce anp Apmiratty Drvrston (Hill, J.), January 17, February 21, 


[Reported [1921] P. 143; 90 L.J.P. 206; 125 L.T. re be 
87 T.L.R. 429; 65 Sol. Jo. 358] 
Injunction—Husband and wife—Occupation of matrimonial home during pen- 
dency of matrimonial suit. 
Husband and Wife—Matrimonial home—Right to residence pending matrimonial 
proceeding—Matter for court on facts of each case. 
There is no absolute right in all circumstances of either party to a matri- 
monial suit to remain in the matrimonial home. The matter is one for the 
court to deal with on the facts of each ease. 


Notes. As to injunctions in matrimonial suits, see 12 Hatssury’s Laws (3rd 
Edn.) 477, 478; and for cases see 27 Drcest (Repl.) 683. 


Cases referred to in argument : 
Callaby v. Callaby and Perowne (1920), 37 T.L.R. 241; 27 Digest (Repl.) 683, 
6526. 
Northledge v. Northledge (1894), 70 L.T. 815; 6 R. 660; 27 Digest (Repl.) 683, 
6524. 


Motion on behalf of a wife, the petitioner in a pending suit for restitution of con- 
jugal rights, for an injunction restraining the husband from preventing her from 
living at the matrimonial home, or otherwise molesting her. 

It appeared from the affidavits filed that the husband had withdrawn from co- 
habitation at the matrimonial home in October, 1920, leaving the wife there, and 
that she had continued to reside there, and on Jan. 8, 1921, presented a petition 
for restitution of conjugal rights. On the same day the husband, through his 
solicitor, informed her that he did not intend to live with her again, but that he 
intended returning to his home, and desired that she should leave at once, but 
offered to allow her £5 a week. On Jan. 11, in a further letter, the husband’s 
solicitor gave the wife notice to leave the house before Jan. 17, and intimated that, 
if she did not do so, she would be ejected. The house was admittedly the hus- 
band's, but there was a controversy as to the ownership of the furniture. On 
Jan. 13, the wife obtained leave to serve short notice of the motion for an in- 
junction for January, when the motion was adjourned for a month on the husband’s 
undertaking not to molest her in the meantime. The husband filed an answer in 
the restitution suit alleging just cause for his refusal to cohabit with the wife by 
reason of her habitual drunkenness. In pending alimony proceedings he admitted 
an income of £500 a year, while the wife alleged that his income was not less than 
£1,200. 


Clifford Mortimer for the wife. 
J. B. Melville for the husband. 


HILL, J.—This is a motion to restrain a husband from turning a wile out of 
the matrimonial home pendente lite. The suit is for restitution of conjugal rights, 
and all sorts of charges are made against the wife. There is a great controversy on 
the affidavits, and the husband says that he is justified in refusing further co- 
habitation because of the drunken habits of his wife. This the wife denies. At 
present there is a matrimonial home, and the wife is there. She made the 
application originally on letters which she received requiring her to leave the 


house. The husband wishes to live there. He says the children are at school, 


i e home there for the holidays, and it would be un- 
Ree, te te t The application is to restrain the 


‘rable for the wife to be there at that time. est . 
ae i it is said that the court cannot do otherwise than grant an injunction, 
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as the wife has an absolute right to remain in the matrimonial home until the 
hearing of the case, or, at any rate, until the amount of alimony has been settled. 
There is a petition for alimony pendente lite to be heard, and an order for discovery 
has been made. The wife alleged that her husband has an income of £1,200 a 
year. He says that his income is £500, and he has offered the wife an allowance 
of £5 a week, suggesting accommodation at a boarding-house at Brighton. It is 
not controverted on the affidavits that the wife’s mother and her sister have 
offered her accommodation. The wife insists on remaining where she is, and— 
whatever the court says—she states that she will remain. It is clear that these 
two people are at daggers drawn, and there is an acute controversy between them, 
which I cannot determine to-day, whether the wife is a drunkard or a reclaimed 
drunkard. 

What is to be done in the meanwhile? I am not at all prepared to assent to 
the proposition that there is an absolute right in all circumstances for one party 
to a matrimonial suit to remain in the matrimonial home. That is a matter for 
the court to deal with according to the circumstances of each case. The husband’s 
offer is in this case a sufficient offer. I am not prejudging the facts; the offer may 
be proportionate to the husband’s income even if his income be larger than he 
suggests. There would be grave trouble if I granted this injunction; and on the D 
facts of the case, and regarding myself as entitled to deal with each case on its 
own facts, I refuse to grant the relief for which the wife asks. She would show 
herself sensible if she took herself elsewhere. In the circumstances, however, the 
application was not an unreasonable one, and I grant the wife her costs. 


Judgment accordingly. E 





Solicitors: John Carnegie; Ewart Craigen. 
[Reported by J. A. C. Skinner, Esq., Barrister-at-Law.] 
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